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I.  Of  the  Nature  of  the  Actiotn^  Ejectment. 

An  ejectment  18  a  poesessoiy  action  (1),  wherein  the  title 
to  lands  and  tenements  may  be  tried,  and  the  possession  re* 
covered  in  all  cases  where  the  party  claiming  title  has  a  right 
of  entry ;  whether  such  title  be  to  an  estate  in  fee,  fee  tail, 
for  life,  or  for  years.  From  this  description  it  should  seem» 
that,  in  strictness,  this  action  could  be  maintained  for  the  re- 
covery of  that  species  of  property  only,  whereon  an  entry 
can  be  made.  But  it  will  be  found  that,  in  a  few  instances, 
which  will  be  more  particularly  mentioned  hereafter,  this  ac* 
tion  has  been  extended  beyond  these  limits.  After  the  disuse 
of  real  actions,  questions  of  title  to  land  were  usually  tried  in 
actions  of  replevin  or  trespass  quare  clausum^regU ;  and  this 
practice  contmued,  until  the  method  of  trvmg  titles  by  the 
action  of  efeciio  jimuB  was  introduced  (9).  but  in  the  gecHo 
fimuB^  damages  only  could  be  recovered  until  some  time  be- 
tween the  6th  Rich.  S.  and  7th  Edw.  4,  about  which  time  it 
appears,  from  the  year  book  of  7  Edw.  4.  fol.  6.  that  it  had 
been  resolved  by  the  judges,  that  the  term,  as  well  as  da- 
mages, might  be  recovered  (3). 

The  action  of  ejectment  now  in  use  is  formed  on  the  plan 
of  the  ^ectio  JirvuB^  in  its  improved  state^  after  it  had  been 
decided  that  the  term  might  be  recovered.  In  the  action  of 
ejectment,  as  was  before  observed,  not  only  the  title  to  the 
lands  in  question  may  be  tried,  but  the  possesion  also  may 
be  recovered,  which  circumstance  renders  it  the  most  eligible 
mode  of  proceeding ;  inasmuch  as  in  trespass,  although  the 
right  may  be  ascertained,  damages  alone  can  be  recovered. 
In  the  action  of  ejectment,  indeed,  the  damages  which  are 


(1)  This  action  is  usually  termed  a  mixed  action :  improperly  as 
it  should  seem,  for  the  language  of  the  judgment  is  **qiK>dque- 
rens  recuperet  termmum  ac  aamna  ;*'  and  the  writ  of  execution  is 
*<*^uod  habere  facias  'possessionem.*^  See  Matthew  v.  HasseH,-  Gro. 
Ehz.  144.  and  Harebottle  v.  Placock,  Cro.  Jac.  2L 

(2)  In  the  conclusion  of  Alden's  case,  43  Eliz.  5  Rep.  105.  b. 
Sir  E.  Coke  has  remarked,  that  titles  of  land  were  at  thai  day  for 
the  most  part  tried  in  actions  of  ejeetiofrma. 

(3)  I  am  not  aware,  however,  of  any  judgment  for  the  recovery 
of  the  term  prior  to  that  in  East.  T.  14  H.  7.  Rot,  303^  a  copy  of 
the  record  of  which  will  be  found  in  Rastal's  Entries,  fol.  252.  b. 
253.  a.  ed.  1670. 
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grreii  are  merely  ikHiiiiial :  but  tbe  law  has  provided  another 
remedy  for  the  ioiuiy  suBtained  by  the  party  claiming  title»  ih 
faeii^  kept  out  of  possession  from  the  time  when  his  title 
accrued,  to  the  time  of  recovering  possession  in  the  eiect- 
mentt  viz.  by  an  action  of  trespass  tor  mesne  profits;  m  a 
further  account  of  which,  see  post,  sect  xv. 

Of  the  RequisUes  to  support  an  Ejeetment.'^ln  order  to 
maintain  ejectment,  the  party  at  whose  suit  it  is  brought, 
must  have  been  in  possession,  or  at  least  clothed  with  the 
right  of  possession,  at  the  time  of  the  actual  or  supposed 
bostei**  Hence,  this  action  is  termed  a  possessory  action. 
Tbe  party,  who  has  the  legal  estate  in  the  lands  in  question, 
must  prevail :  hence,  a  partv  who  claims  under  an  elegit^ 
subsequent  to  a  lease  granted  to  a  tenant  in  possession,  can- 
not recover;  although  he  eive  notice  to  the  tenant,  that  he 
does  not  intend  to  disturb  the  possession^  and  only  means  to 
get  into  the  receipt  of  the  rents  and  profits  of  the  estate. 

In  the  case  of  Lade  ▼.  Holford,  E«  3.  Geo»  8*  B*  R.  Bulk 
If.  P.  110.  Lord  Mansfield,  C.  J.  declared,  *Hhat  he  and 
many  of  the  judges  had  resolved  never  to  suffSer  a  plaintiif^ 
in  ejectment,  to  be  nonsuited  by  a  term  standing  out  in  .his 
own  trustee,  or  a  satisfied  term  set  up  by  a  mortg^r  against 
a  mortgagee ;  but  that  thejr  would  direct  the  jury  topresume 
it  surrendered."  From  this  doctrine  a.cpnclusion  has. been 
drawn,  which  the  case  by  no. means  warrants,  viz.  that  a 
plaintiff  in  ejectment  may  recover  on  an  equitable  title.— 

The  true  meaning  of  the  resolution  delivered  by  Lord  Mans* 
field  is,  that  where  trustees  ought  to  convey  to  the  beneficial 
owner,  it  shall  be  left  to  the  jiiry  to  presunie  that  they  haya 
conveyed  accordingly :  or  where  tbe  beneficial  occupation, 
of  an  estate  by  the  possessor*  (under  an  equitable  tide)  in^ 
duces  a  probabilify  tnat  there  has  been  a  conveyance  of  the 
legal  estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury 
may  be  directed  to  presume  a  conveyance  of  the  legal  estate. 
An  estate  was.  devised  to  trustees  in  trust  for  I.  S.  an  infiint, 
with  directions  to  convey  the  same  to  him  on  his  attaining 
twenty-one'.  In  an  action  of  ejectment,  brought  four  years 
after  I.  S.  attained  twenty-one,  it  was  holden,  that  a  jury 
might  be  directed  to  presume  a  conveyance  to  L  &  in  pur- 
suance of  the  trust,  A  term  of  1000  years  was  created  by  a 
deed  in  1717,  and,  in  17^5,  was  assigned  for  the  purpose  of 
securing  an  annuity  to  A.,  and  after  that  to  attend  the  in- 

a  Kdlw.  130.  a.  c  Per  Kenyon,  C.  J.  7  T.  R.  3.  and 

b  Doe  d.  Da  Costa ▼.  Wliarton,  ST*^      ST.R.  12S. 
R*  2.  d  England  d.  Sybora  t.  Sladei  4  T^  R.- 
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heritance*  A.  having  died  in  1741,  and  the  estate  hayiiif( 
remained  undisturbed  in  the  hands  of  the  owner  of  the  inhe- 
ritance and  her  devisee  from  1735  to  1813»  without  any  notice 
having  been  in  the  mean  time  taken  of  the  term,  except  that 
in  18QI  tbedevisee  in  whose  possession  the  deeds  creating  and 
assigning  it  were  found,  covenanted  to  produce  those  deeds 
when  called  for:  held*  that,  under  these  chrcumstances,  the 
jury  were  warranted  in  an  ejectment  brought  for  the  pre- 
mises by  the  heir  at  law  to  presume  a  surrender  of  the  teraw 
So  where  a  term  of  years  was  created  in  1762  and  assigned 
over  to  a  trustee  in  1779  to  attend  the  inheritance.  In  1814 
the  owner  of  the  inheritance  executed  a  marriage  settlement* 
and  in  1816  he  conveyed  his  life-interest  in  the  estate  to  a 
purchaser,  as  security  for  a  debt :  but  no  assignment  of  the 
term  or  delivery  of  the  deeds  relating  to  it  took  place  on  either 
occasion.  In  1819  an  actual  assignment  of  the  term  was 
made  bv  the  administrator  of  the  trustee  in  1779  to  a  new 
trustee  for  the  purchaser  in  1816.  Held'  that,  under  these 
circumstances,  on  an  ejectment  brought  by  a  prior  incum- 
brancer against  the  purchaser,  the  jury  were  warranted  in 
presuming  that  the  term  had  been  surrendered  previouslv  to 
1819.  In  these  cases  when  a  conveyance  is  presumed,  there 
is  an  end  of  the  legal  estate  created  by  the  term.  But  where 
the  facts  of  the  case  preclude  such  presun^ption ;  ^  if  it 
appear  in  a  special  verdict',  or  special  case^,  that  the  legal 
estate  is  outstanding  in  another  person,  the  party  who  is  not 
clothed  with  the  legeA  estate  cannot  prevail  in  a  court  of 
law  (4). 

The  plaintiflPin  ejectment  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  that  of  the  de- 
fendant'. Possession  gives  the  defendant  a  right  a^nst 
eveiy  person  who  cannot  shew  a  good  title*^.    But  a  lessee 

e  Doe  d.  Burdett  ▼•  Wrisbte,^  B.  ft  A.  h  Roe  d.  Reade  ▼.  Reade,  6  T.  R.  18S. 

710.  i  Per  Lee,  C.  J.  deliTering  the  ophiion 

f  I>oe4.  JPUUand.y.  under,  SB.ftA.  oT  tbe  ooint  in  MaiUii :? .  Btnolun 

782.  6T.R.U0.Q. 

g  Goodtitte  d.  Jones  v.  Jones,  7  T.  R.  k  Per  Lord  Mansfield,  C.  J.  4  Bun. 

49.  2467. 
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(4)  <«  As  to  the  doctrine,  that  the  legal  estate  caonot  be  set  up  at 
law  by  a  trustee  against  his  cestui  ^ua  trust,  that  has  been  long 
repudiated.**  Per  Ellenborough,  C,  J.  in  Doe  d.  Shewen  v. 
Wroot,  E.  44  G.  3.  B.  R.  ^  East,  138.  See  further  on  this  point 
Lessee  of  Massey  v.  Touchstone,  reported  in  a  note  to  Shannon  v« 
Bradstreet,  1  Sch.  &  Lefr.  p.  67. 
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will  not  be  pennitted  to  defend  an  ^ectment  agatnBt  bii  o^n 
landlord,  from  whom  be  baa  received  poaseaaion,  on  a  auppoaed 
defect  in  the  title  of  the  landlord' ;  nor  if  B.  claiming  under 
A.  let  lands  for  a  year  and  die,  and  A^  after  the  expiration  of 
the  term  brings  an  ejectment  against  C.,  can  C.  dispute"  the 
title  of  A*;  nor  where  tenant  in  possession  has  paid  rent  to 
the  lessor  of  plaintiff,  can  a  third  person  come  in  and  defend 
as  landlord  without  the  tenant^  and  dispute  the  lessor  of 
plaintiff's  title*. 

Where  a  copvboldei^  has  been  admitted  to  a  tenement  and 
done  fealty  to  tne  lord  of  a  manor,  he  is  estopped  in  an  action 
by  the  lora  for  a  forfeiture  from  shewing  that  the  legal  estate 
was  not  in  the  lord  at  the  time  of  admittance. 

In  a  case,  however,  where  the  lessorof  the  plaintiff  holding 
an  estate  under  a  lease  for  2\  years',  underlet  the  same  to  the 
defendant  for  a  year,  and  the  defendant  held  over  after  the, 
expiration  of  the  21  years,  after  which  the  lessor  of  the  plain* 
tiff  gave  the  defendant  a  regular  notice  to  quit,  which  not. 
being  complied  with,  an  ejectment  was  brought;  it  was 
bolden,  that  it  was  com|>etent  to  the  defendant  to  shew,  that 
the  lessor's  title  had  expired,  and  that  be  had  no  right  to  turn 
him  out  of  possession*  So  where  the  tenant  has  not  received 
possession  from  a  person,  to  whom,  however,  under  a  misre- 
presentation or  by  mistake,  he  has  paid  rent,  such  payment 
of  rent  will  not  estop  the  tenant  from  setting  up  the  title  of 
the  real  owneii. 


IL  By  wham  an  Ejectment  may  be  brought. 

An  ejectment  may  be  brought  by  the  following  persons : 

1.  Bai^inee,  under  a  commission  of  bankrupt,  I  Wils.  $7& 

9.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholder  (5).  Moor,  569.  1  Leon.  4  Cra  Eliz.  535. 
4  Rep.  «&  a.  Cro.  Jac.  31.  Yelv.  144.    1  T.  R.  600. 

I  tfee  Driver  d.  Qxendoa  \.  Lawrence,  p  England  d.  Syburn  v.  Slade,  4  T.  R. 

3  Bl.  R.  1259.  682.    Doe  v.  Ranisbotham,  3  M.  & 

m  Barwick  V.  Thompson,  7  T.  R.  488.  8.  510.  8.  P.     Doe  d.  Lowden  v. 

B  Doe  d.  Knight  v.  Smythe,  4  Manle  Watwn,  2  8tailde*s  N.  P.  C.  230. 

a  Selwyn,  347.  8.  P.    See  Gmvenor  ▼•  Woodhouaey 

o  Doe  on  the  Demiae  of  Sir  £.  Nepean  l^Bingh.  38. 

T.  Sudden,  5  a  &  A.  626.  q.  Fenner  v.  Duplock,  2  Biogh.  10. 

r 

(5)  If  a  copyholdeT,  without  license,  makes  a  lease  for  one  year, 
or,  with  license,  makes  a  lease  for  many  yeais,  and  the  lessee  be 
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4.  Gdrpofttioii  aggi^te,  Cbrth.  sga  13  Mod.  113.  or  sole. 

5.  Devisee,  1  Inst.  340.  b. 

6.  Grantee  of  rent-chai^ge,  with  a  power  to  retain  until  sa- 
tisfectionj  1  Saund.  112. 
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ejected^  he  shall  not  soe  in  the  locd's  court  by  plaint,  but  shall  hate 
an  ejectio  firmm  at  the  common  law  ;  because  he  has  not  a  cos* 
tomary  estate  by  copy,  but  a  warrantable  estate  by  the  rules  of  the 
common  law,  Co.  Cop.  8«  5l« 

If  the  copyholdeTs  of  a  manor  belong^  to  a  trisbopric,  during 
the  vacancy  of  the  see,  commit  a  forfeiture  by  cutting  timber,  the 
succeediDg  bishop  may  bring  ejectment.  Read  v.  Allen,  Oxford 
drcuit,  1730,  Per  Comyns,  Bull  N.  P.  107. 

An  heir,  to  whom  a  copyhold  descends,  may  surrender  before 
admittance,  because  he  is  in  by  course  of  law,  and  the  custom, 
which  makes  him  hrir  to  the  estate,  casts  the  possession  upon  bin 
iinmi  his  ancestor ;  consequantly  such  heir  may  maintain  ejectment 
before  admittance*;  But  a'  stranger,  .to  whom  a  copyhold  is  sur- 
rendered, has  nothing  before  admittance,  because  he  is  a  purchaser. 
Until  the  admittance  of  surrenderee  the  copyhold  remains  in  the 
surrenderor,  and  if  he  die,  his  heir  may  bnng  ejectment.  Wilson 
▼•  Weddell,  YeW.  144.  But  after  adimittance  surrenderee  may 
maintain  ejectment  against  surrenderor,  and  lay  his  demise  on  a  day 
between  the  times  of  surrender  and  admittance.  Holdfast  v.  Clap- 
ham,  1  T.  R.  600.  Admittance  of  tenant  for  life  is  admittance 
of  him  in  remainder,  without  any  other  admittance.  Auncelme  y. 
Auncelme,  Cro.  Jac.  31.  Warsopp  v.  Abell,  5  Mod.  307.  But 
if  a  copyhold  be  surrendered  to  one  for  life,  remainder  to  another 
in  fee,  if  the  lord  is  to  have  a  fine  from  the  remainder-man  there  is 
occasion  for  a  new  admittance.  Gippen  v.  Bunny,  Moor.  465. 
And  a  custom  that  the  remainder-man  coming  into  possession  on 
the  death  of  tenant  for  life  shall  be  admitted  and  pay  a  fine  is  a 
good  custom.    Doe  d.  Whitbread  ▼.  Jenny,  5  East,  522. 

The  devisee  of  a  copyhold  or  customary  estate,  which  bad  been 
surrendered  to  the  use  of  the  will,  having  died  before  admittance, 
it  was  holden,  that  her  devisee,  though  fuierwards  admitted,  could 
not  recover  in  ejectment ;  for  the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  surrender,  and  the  legal  title  re- 
mained in  the  heir  of  the  surrenderor.  Doe  d.  Vernon  v.  Vernon, 
9  East,  8.  Where  a  copyholder  was  convicted  of  a  capital  felony, 
but  pardoned,  upon  condition  of  remaining  two  years  in  prison,  and 
the  lord  did  not  do  any  act  towards  seizug  the  copyhold  ;  it  was 
holden,  that  at  the  expiration  of  the  two  years,  the  copyholder  might 
maintain  ejectment  against  one  who  had  ousted  him ;  inasmuch  as 
the  pardon,  by  virtue  of  stat.  6  Geo.  4.  c.  25.  s.  7.  restored  him  to  his 

*  Adm.  Per  Cur.  in  Roe  d.  Jeffereys  y.  Hicks,  2  Wils.  15.  aad  per  KeDyoOy 
C.  J.  in  Doe  v.  HelUer,  S  T.  R.  169.  S.  P. 
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* 

7.  Ouafdian  in  socage  (O). 

a  Infiint,  per  Mallet,  J.  March,  143. 

9.  Legatee  of  a  chattel  real  may  maiotain  ejectment  against 
executor'  or  a  stranger* ;  but  the  assent  of  the  executor  to 
the  bequest  must  be  proved* 

10  Mortgagee,  Doug.  31.  Salk,  S45.  Str.  413.  (7}« 

r  Doe  T.  6u7«  3  Satt,  180.  t  1  8tr.  70. 


oonpetency,  and  the  estate  uronld  tiot  vest  in  the  lord  without  any 
act  done  by  htm.    Doe  d.  Etans  v.  Evans,  B*  R«  Trin.  T.  1826. 

Copyholds  are  not  within  the  statute  against  fraudulent  convey- 
ances, and,  therefore,  if  the  plaintiff  claip  under  a  voluntary  con- 
veyance, though  the  defendant  claim  under  a  subsequent  purchase 
for  a  valuable  consideration,  yet  the  plaintiff  shall  recover.  Per 
Bienootre>  J.  lannceston  ass.  1699.  Bttll.  N«  R  108. 

(6)  Guardian  in  socage  may  make  a  lease  for  years,  and  his  les« 
see  may  have  an  ejectione  fimUt^  per  three  justicesy  Cro.  Jac,  99. 
Adtn.  Butt.  16, 17.  Guardian  in  socage  may  make  a  lease  of  the 
infiEuit*s  estate  until  his  age  of  14  years,  and  upon  such  l^ase  the 
lessee  miay  maintain  an  ejectmeot.  2  RolL  Abr*  41.  (Q)  pi.  4. 
Guardian  in  socage  may  bring  trespass  or  ejectment  in  his  own 
name,  or  make  a  kase  of  the  land  in  his  own  name,  until  the  infant 
arrive  at  the  age  of  14,  Per  Cur.  Ld.  Ravm.  131.  Guardian  ap- 
pointed by  deed,  or  will  in  writing,  attested  by  two  witnesses  under 
the  Stat.  12  Car.  2.  c.  24.  s.  8  and  9,  has  the  same  interest  in  all 
respects  as  a  guardian  in  socage  had  before,  with  these  exceptions : 
Ist.  such  euardism  may  hold  his  oflGice  for  a  longer  time  than  the, 
guaidian  in  socaee  could ;  viz.  until  the  heir  attain  the  a^e  oC  21 ; 
2d.  the  next  of  kin  not  inheritablo  were  the  persons  entiUed  to  be 

rrdiaus  in  socage ;  but,  under  the  statute,  the  person  appointed 
^  the  father  shau  be  guardian.  See  Vaugh.  179.  and  1  P.  Wms. 
102.  See  also  several  learned  notes  ojq  the  subject  of  guardianship 
in  Haigr.  Co.  Litt.  88.  b. 

(7)  But  bv  Stat  7  G.  2.  c.  20.  s.  1.  '*  Where  any  action  of  eject- 
ment shall  be  brought  by  any  mortices,  their  heirs^  executors, 
&c  and  no  mdt  AaU  be  depending  m  equita  for  foreclosing  or  re- 
deemmg  muA  mortgaged  laim^  if  the  nerson  having  right  to  redeem, 
and  who  shall  appear  and  become  defendant,  shall,  wading  nco^ 
ocCKm,  pay  unto  the  mortgagees,  or,  in  case  of  refusal,  bring  into 
oourt,  principal,  interest,  and  costs,  expended,  either  in  law  or  in 
equity,  upon  such  mortage ;  the  monies  so  paid  or  brought  into 
court,  shajl  be  in  satisfection  of  such  mortgage,  and  the  oourt  shall 
discharge  the  mortgagor  or  defendant  from  the  same,  and  compel 
the  mortgagees  by  rule  of  court,  at  the  costs  of  the  mortgagor,  to 
reconvey  the  mortgaged  lands,  and  deliver  up  all  deeds  and  writings 
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lU  Fenonal  representatire,  stat  4  Edw.  3.  c  7*  4  IU|k 

S4.  a.  1  Vent.  30. 

12.  Tenant  by  el^it 

1  &  Tenant  in  common  may  maintain  ejectment  against  bi» 
companion  upon  an  actual  ouster,  Litt  sect  992. 

N.  Committee  of  a  lunatic's  estate  cannot  brii^  an  eject- 
ment. Hob.  $15.  Hutt  16. 

The  Stat  11  Geo.  %  c.  19.  s.  16.  extended  by  stat  57 6ea  3. 
c.  5d.  authorises  two  justices  under  certain  r^ulations  to  put 
landlords  into  possession,  where  tenants  desert  the  premises, 
and  leave  the  same  uncultiyated  or  unoccupied,  so  as  no  suf-* 
ficient  distress  can  be  had.  Where  a  tenant  ceased  to  reside 
on  the  premises  for  several  months,  and  left  them  without  any 
furniture  or  other  property  sufficient  to  answer  the  year's  rent  y 
it  was  holden*,  that  the  landlord  might  proceed  under  the  stat 
11 6.  2.  a  19.  s.  16.  although  he  knew  where  the  tenant  then 
was,  and  although  the  justices  found  a  servant  of  the  tenant 
on  the  premises,  when  they  6rst  went  to  view  the  same.  Exp. 
Pilton,  1  B.  &  A.  369. 

Difficulties  having  frequetitly  arisen,  and  considerable  ex- 
penses having  been  incurred  by  reason  of  the  refusal  of  persons, 
who  had  b^n  permitted  to  occupy,  or  who  had  intruded 
themselves  into  parish  houses,  to  deliver  up  possession  of  such 
bouses,  by  stat  59  Geo.  3.  c.  1^  s.  24.  two  justices  are  em- 
powered, in  such  cases,  to  cause  possession  to  be  delivered  to 
churchwardens  and  overseers^  The  mode  of  proceeding  i» 
prescribed  by  the  statute. 
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in  their  custody  relating  to  the  title."  N.  there  must  be  an  afiidavit, 
that  there  is  not  any  sait  in  equity  depending.  After  judgment  for 
the  plaintiff  in  ejectment,  the  mortgagor  prayed  to  hring  the  money 
into  court  on  the  preceding  statute  ;  but  per  Page  and  Chappie,  Js., 
the  statute  gives  liberty  to  do  it,  pendmg  the  action :  but,  after 
judgment,  the  action  is  not  depending;  the  application,  therefore, 
was  refused.  Wilkinson  d.  Lock  v.  Trazton,  B.  R«  M.  14  G.  Zr 
Serjeant  Leeds*  MSS.  This  statute  contains  a  proviso  (s*.  3.),  that 
it  shall  not  extend  to  any  case,  where  the  party  praying  a  redemp* 
tion  has  not  a  right  to  redeem,  &c.  Hence  where  the  mortgagor 
has  agreed  to  convey  the  equity  of  redemption  to  the  mortgi^e  the 
court  will  not  stay  proceedings.  Goodtitle  d.  Taysum  v.  Pope» 
7  T.  R.  185. 
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III.  For  ichai  Things  m  Ejectment  wiU  lie. 

Tm  general  an  ejectment  will  lie  to  recover  the  possession 
of  any  thing  whereon  an  entry  can  be  made,  and  wnereof  the 
sheriff  can  deliver  possession.  Hence  an  ejectment  vtrill  tier 
for  the  recoveiy  of 

•——acres  of  alder  carr  in  Norfolk,  because  alder  carr  it  a 
term  well  known  in  that  county,  and  signifies  the  same  a» 
alnetum,  Barnes  v.  Peterson,  Str.  1063. 

Beastgate  in  SuflUk,  Bennington  ▼*  Goodtitle,  Str.  1084. 

Bedchamber,  S  Leon.  210. 

——acres  of  bogge  in  Ireland,  Cro.  Can  51d. 

Cattlegate  in  Yorkshire  (8),  Metcalf  v.  Roe,  B.  R.  M. 
9  Geo.  «•  Ca.  Temp.  Hardw.  167. 

Church,  by  the  name  of  a  messuage,  Salk.  256. 

Coalmine,  Con^n  v.  Eyncto,  Cro.  Jac.  150. 

— — —  de  mineris  carbonum  in  county  palatine  of  Dirr* 
bam,  Carth.  97J. 

Common  of  pasture,  adjudged  good  after  verdict :  for  it 
shall  be  intended  such  common  of  pasture  as  an  ejectment 
wfll  lie  for,  viz.  common  appendant  or  appurtenant,  New- 
man V.  Holdmyfast,  Str.  54. 

Cottage,  Hill  v.  Giles,  Cro.  Eliz.  81& 

■  acres  of  furze  and  heath,  and  ———acres  of 
moor  and  marsh,  Connor  v.  West,  5  Burr.  2673. 

House,  Royston  v.  Eccleston,  Cro.  Jac.  54. 

■  part  of  a  house,  known  by  the  name  of  the  Three 

Kings  in  A.,  Sullivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  is 
bispetitum  Answer,  e/ectio  firma  is  a  personal  action,  and 


{9)  Ejectment  for  10  acres  of  pasture  and  castlegates  with  their 
appurtenances,  in  a  close  called,  &c.  in  Yorkshire.  Motion  after 
verdict  in  arrest  of  jodgnient,  aa  the  ground  of  ODcertainty  of  de*- 
■cription.  Per  Cur.  Either  cattlesate  must  be  considered  as  pas* 
tore,  and  then  it  is  synonymous  witn  the  word  pasture  preceding  it ; 
or  else  it  must  be  taken  for  common  of  pasture  for  cattle;  and  then 
being  after  verdict,  it  must  be  taken  for  common  appurtenant,  which 
is  recoverable  in  ejectment.    Metcalf  V.  Hoe,  M.  9  G.  2.  fi«  R. 
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plaintiff  deoHandt  oothiag  oertainly,  Harebottle  v.  Plaoock, 
Cio.  Jac  SI. 

N.  Under  the  description  of  land^  the  owner  of  the  soil 
may  recover  land  which  is  subject  to  a  public  easement,  such 
as  the  king*s  highway:  and  a  wall  being  built  on  the  land,^ 
shall  not  vitiate  the  description^  Goodtitle  d.  Chester  v.  Alker, 
1  Burr.  133. 

Messuage  or  tenement,  catted  the  Black  Sunm,  1  Sid&  995. 

acres  of  mountain  in^  Irelaj^ly  Lord  Kildare  ▼• 
Fisher»  Str.  71.  Ix>rd  Kipgston  v.  Babbiogton,  1  Bro.  P*  C» 
71  Tomlia's  ed. 

Orcbardf  Wright  v«  Wheatley,  Cra  EUz.  864« 

Rectory  of  B.  and  a  certain  place  there  called  the  Vesliy, 
3  Lev.  969  97*  Hutchinson  v.  Puller,  adjudged  on  error  in 
the  Exchequer  Chamber,  and  recognised  in  2  Lord  Raym. 
1471* 

Stable,  1  Lev.  58. 

By  virtue  of  the  stat«  32  H.  8.  c.  7.  s.  7.  an  ejectment  will 
lie  for  tithes,  Priest  v.  Wood,  Cro.  Car.  301. 

There  is  a  case  in  9  Lord  Rajrm.  789.  Camell  Vv  Clavering, 
ex  relaiione  magistri  Cheshyre,  where  it  is  reported  to  have 
been  holden,  in  the  Court  of  Exchequer,  that  an  ejectment 
would  lie  for  small  tithes. 

Where  an  EjectmerU  wUlnci  fi^.<— But  an  ejectment  cannot 
be  maintained  for  a— 

Close,  11  Rep.  55.  Godb.  53. 

Manor,  without  describing  the  quantity  and  nature  of  land 
therein.  Latch,  61.  Lit  Rep.  301.  Hetl.  146. 

Messuage  and  tenemeni.  Doe  v.  Plowman,  1  East's  R.  441. 
(9).  Messuage,  garden,  and  tenement ^  Goodtitle  v.  Walton, 
Str.  834. 

Messuage  or  tenement^  Goodright  on  d.  Welch  v.  Flood, 
3  Wils.  23. 

Messuage,  situate  in  Coventry^  in  the  parishes  of  A.  and 

t  Qoodri^ht d.  Griflbi  t.  Fawson,  7  Mod.  467.  Syo.  edit.  1  Bam.  150. 8.  C, 


(9)  But  after  verdict  the  court  will  give  leave  (even  pendiDga 
rule  to  arrest  the  judgment  on  this  ground)  to  enter  the  verdict  ac- 
cording to  the  judge's  notes  for  the  messuage  only.  Goodtitle  d« 
Wright  v.  Otway,  8  East,  357. 
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B.  or  tme  ofihem^   Holden  bad  for  UDcertaiaty^  after  verdict, 
and  that  the  words,  **  ot  one  of  tbem/*  could  not  be  rejected* 

De  peci&  terre.  Moor,  702.  pL  97& 

De  castro,  villi  et  terns,  Yelv.  118* 

Ejectment  will  not  lie  for  things  that  lie  merely  in  grant, 
which  are  not  in  their  nature  capable  of  being  delive^  in 
execution,  as  an  advowson,  common  in  gross,  Cra  Jac.  146« 

An  ejectment  will  not  lie  for  libera  piscariai  Cro.  Jaa 
146.  Cro.  Can  49^  8  Mod.  377. 1  Brownl.  143.  contra  per 
Ashhurst,J.  IT.  ILd61. 

Nor  pro  quodam  rirulo  sive  aquaa  cunu,  called  D«  Ydv; 
14S»  nor  for  Pannage,  1  Lev.  213. 

The  owner  of  the  fee  by  indenture  granted  to  A.,  bis  part- 
ners, fellow  adventurers,  &a  free  liberty  to  dig  for  tin  and  all 
other  metals  throughout  certain  lands  therein  diescribed,  and 
to  raise,  make  merchantable,  and  dispose  of  the  same  to  their 
own  use;  and  to  make  adits,  &c.  necessary  for  the'exercise 
of  that  liberty,  together  with  the  use  of  all  waters  and  water- 
courses, excepting  to  the  grantor,  liberty  for  driving  any  new 
adit  within  the  lands  thereby  granted,  and  to  convey  any 
watercourse  over  the  premises  granted,  habendum  for  twenly- 
one  years ;  covenant  by  the  grantee  to  pay  one-eighth  share 
of  all  ore  to  the  grantor,  and  all  rates,  taxes,  &c.  and  to  work 
effectually  the  mines  during  the  term ;  and  then,  in  failure 
of  the  performance  of  any  of  the  covenants,  a  right  of  re- 
entry was  reserved  to  the  grantor,  it  was  holden*  that  this 
deed  did  not  amount  to  a  lease,  but  contained  a  mere  license 
to  dig  and  ^search  for  minerals,  and  the  grantee  could  not 
maintain  an  ejectment  for  mines  lying  within  the  limits 
of  the  sety  but  not  connected  with  the  workings  of  the 
grantee. 


IV.  In  %Dhat  Ccues  an  EtUry  must  be  made  on  the  Land 

before  Ejectment  brought. 

In  some  cases  before  an  ejectment  can  be  brought,  some 
previous  steps  must  be  taken,  in  order  to  entitle  the  plaintiff 
to  the  action ;  as  an  entry  must  be  made  on  the  lands  in  ques- 
tion, or  notice  to  quit  must  be  given,  &c.  Under  what  cir- 
cumstances these  proceedings  will  be  necessary,  will  appear 
from  the  following  remarks : 

u  Doe  d.  Hanley  v.  Wood,  2  B.  &  A.  724. 
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An  actual  entiy  is  pecessarji  to  avoid  a  fine  leried  with 
proclamationsy  according  to  the  stat  4  H.  7*  c.  94. ;  and  an 
dectment  cannot  be  brought  until  such  entry  baa  been  made*. 
And  by  stat  4  Ann.  c.  16.  8. 1&  the  action  must  be  com- 
menced within  one  year  next  after  the  making  such  entry^ 
and  prosecuted  with  effect 

N.  The  i^intiff  must  lay  bis  demise  on  a  day  subsequent 
to  the  day  of  the  entry^ 

But  an  actual  entry  is  not  necessary  to  avoid  a  fine  at  com- 
mon law,  without  proclamations*:  nor  a  fine  with  proclama- 
tions, if  all  the  proclamations  were  not  made  at  the  time 
when  the  ejectment  was  broughtf ;  nor  a  fine  which  has  no 
operation,  as  a  fine  levied  by  son  of  tenant  at  sufferance^,  or  a 
fine  levied  by  tenant  for  vears^ ;  nor  to  maintain  an  ^ectment 
on  a  clause  of  re-entry  for  non-payment  of  rent'  (10).  So 
if  one  of  two  tenants  in  common  of  a  reversion  levy  a  fine 
of  the  whole,  such  fine  does  not  require  an  actual  entry  by 
the  other  tenant  in  common  to  avoid  it^. 

•  Where  tenant  for  life  levies  a  fine  with  proclamations,  al- 
though it  is  not  any  bar  to  those  in  remainder,  yet  a  remain- 
der-man must  make  an  actual  entry,  in  order  to  avoid  it,  be- 
fore he  can  maintain  ejectment';  but  be  need  not  enter  until 
five  years  after  the  death  of  tenant  for  life*. 

An  entry  upon  an  estate  generally,  is  an  entry  for  the 
whole^;  if  it  be  for  less  it  should  be  so  defined  at  the  time. 

In  a  case  where  a  party  had  a  right  of  entiy  upon  condi- 
tion broken*,  and  a  stranger  entered,  and  afterwards  the 
1)laintiff  assented  to  such  entry,  and  brought  an  ejectment 
aying  the  demise  after  the  assent,  it  was  holden  sufficient. 

# 

X  Berrington  ▼.  ParkhuTtt«  Str.  1086.  e  Per  Ld.  Keuyon,  C  J.  in  VemxM» 

Compere  ▼.  Hicks,  7  T.  R.  727.  ▼.  Read,  1  EaBt,575. 

7  8  Str.  1086.  7  T.  R.  727.  d  Ooodright  ▼.  Caior,Doug.  477. 

%  JenJcint  on  d.  Harris  and  Wife,  v.  e  Roe  ▼,  Elliot,  1  B.  ft  A.  85.   See  also 

Pricbard,  2  Wils  45.  Doe  ▼  Harris,  post,  s.  X. 

a  Doe  d.  Ducket    and    Ladbrooke  v.  f  Compere  y.  Hicks,  7  T.  R.  43a  727. 

Watts,  9  East,  17,  in  which  Tupner  g  Pomfrct  ▼.  Windsor,  2  Ves.  481.  . 

d.Peckbam  ▼.  MertoU,  Willes,  177.  b  Per  Lorn  Reoyon,  C.  J.  3  T.  R.  170. 

was  overruled.  i  Fitchet  v.  Adaois,  Str«  1 128. 
b  Doe  ▼.  Perkins,  3  M.  and  S.  271. 


(10)  ^*  To  avoid  a  fine  [i.  e.  a  fine  with  proclamations^  wbeie 
all  the  proclamations  have  been  made  at  the  time  when  the  ejects 
ment  is  brought]  there  must  be  an  actual  entry.  In  all  other  cases, 
the  confession  of  lease,  entry*  and  ouster,  is  suflicient.'*  Per  Loid 
Mansfield,  C.  J.  in  Oates  d.  Wigfall  v.  Brydon,  3  Burr.  1897. 
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Wbeie  «i  ejectment  18  brought  by  a  oorporatien  agggragate 
they  must  execute  a  letter  of  attoroey  to  some  person^  em- 
|{oweriiig  him  to  enter  on  the  land ;  but  a  verbal  notice  to 
quit,  given  by  a  steward  of  a  corporation,  is  sufficient*^. 

Where  lands  are  in  the  possession  of  a  receivei',  under 
an  appointment  of  the  Court  of  Chancery,  an  ejectment 
cannot  be  brought  for  the  recovery  of  such  lands,  without 
leave  of  the  court.  Such  receiver  is  authorised  to  determine 
tenancies  from  year  to  year  by  a  notice  to  quit*. 


V. 


efectment   broughi.-^Reqtitsites  of  Notu 
of  Noiice.^^Wnere  Notice  is  not  required. 


The  old  tenancy  at  will  being  attended  with  many  incon- , 
veniencesy  the  inclination  of  the  courts  has  of  late  been  to 
make  eveiv  tenancy  a  holding  from  year  to  year,  {^  tiejf  cam 
find  any  fotmdation  for  i^;  as  if  the  lessor  accepts  yearly 
rent,  or  rent  measured  by  any  aliquot  part  of  a  year;  and  it 
lias  been  considered  as  more  advantageous  to  the  parties,  that 
such  demises  should  be  construed  to  be  tenancies  from  year 
to  year,  so  long  as  it  shall  please  both  parties ;  for  in  that 
case  one  party  cannot  determine  the  tenancy,  without  giving 
a  reasonable  notice  to  qnit  to  the  other ;  with  respect  to  which 
it  may  be  laid  down  as  a  general  rule,  that  half  ayear*s  (11) 
notice*,  expiring  with  the  year  of  the  tenancy,  is  a  reasonable 
notice  in  all  cases,  except  where  a  different  period  is  esta- 

k  Roe  d.  Dean  end  Ch.  of  Rochetter  128.  where  the  agreement  was  bolden 

▼.Fiero^3Gainp.N.  P.C.96.  lo  be  a  tenancy  at  wiU  s  the  premiaea 

i  Ansel  ▼«  Smith,  L.  I.  H.  Feb.  1804.  being  let  ao  Ions  aa  both  partlcaliheii, 

Eldon,  C  10  Vea.  jun.  335.  and  aoonneoeation  Maaved  aocroii^ 

m  Doe  d.  Mamck  ▼.  Rend,  12  Eaat,  .   de  die  in  diem  and  not  nfenible  to  a 

69.     •  year  OB  any  aliquot  part  of  a  year* 

n See Richariaon ▼. Langridse, 4 Taant.  o  13H<8.Ub. 


ill)  By  legal  compatation  half  a  year  contains  182  days ;  for  the 
boars  are  rejected.     1  Inst.  135.  b.     But  a  notice  served  on  the 
28th  of  September  to  quit  on  the  25th  of  March,  although  the 

Kinod  contain  only  179  days,  has  been  bolden  to  be  a  good  notice, 
oe  d.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  199.  And  Lord  Ellen- 
borough,  in  toe  same  case,  said,  that  a  note  on  the  29tb  of  Septem- 
ber to  quit  at  Lady-day  following  had  been  bolden  good. 
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blifihed,  either  by  express  agreement  or  the  custom'  of  parti- 
cular places  (12). 

If  the  tenant  die,  his  personal  representative,  having  the 
same  interest  in  the  lana  which  the  tenant  had,  will  l^  en- 
titled to  the  samd  notice ;  that  is,  half  a  yeai's  notice  ending 
with  the  year*.  So  if  an  infant  becomes  entitled  to  the  re- 
version or  lands  leased  to  a  tenant  from  year  to  year,  he  can- 
not maintain  an  ejectment,  unless  he  has  given  the  tenant  a 
proper  notice  to  quit*. 

There  is  not  any  distinction  between  bouses  and  land,  in 
this  respect  Haifa  j^ear^s  «otice  to  quit,  ending  with  the 
year  of  the  tenancy,  must  be  given  in  both  casesP.  Neither 
will  the  circumstance  of  the  rent  being  reserved  quarterly^ 
vary  the  case,  if  the  tenancy  be  from  year  to  yeai^  (13).  So 
if  an  house  be  let^om  year  to  year^  to  quit  at  a  quarter*s  no- 
tice, the  notice  must  be  given  to  quit  at  the  end  of  a  quarter 
expiring  with  a  year  of  the  tenancy\  But  if  the  demise  be 
for  one  y^r  only,  and  then  to  continue  tenant  afterwards^  and 
to  quit  at  a  quarter's  notice,  a  quarterns  notice  ending  at  any 
time  will  be  sufficient*. 

So  where  premises  are  taken  under  an  agreement  by  which 
the ''tenant  is  always  to  be  subject  to  quit  at  three  months*  no- 
tice/' this  constitutes  a  quarterly  tenancy,  which  may  be  de- 
termined by  a  three  months'  notice  to  quit,  expiring  at  the 
same  time  of  the  year  it  commenced,  or  any  corresponding 
quarter-day.  But  although  the  tenant  under  such  an  agree- 
ment enters  in  the  middle  of  one  of  the  usual  quarters  if  there 
appears  to  be  no  agreement  to  the  contrary,  he  will  be  pre- 
sumed to  hold  from  the  day  he  enters,  and  the  tenancy  can 
only  be  determined  by  a  notice  expiring  on  that  day  of  the 
year,  or  some  other  quarter-day  calculated  from  thence^^. 

p  Roe  d.  Brown  ▼•  Wilkinson,  Haig.  t  Right  ▼.  Daibj,  1 T.  R.  163. 

&  But.  Co.  Litt.  270.  b.  n.  1.  Roe  d.  t  Shirley  ▼.  Newman,  1  Esp.  N.  P.  C, 

Hendenon  ▼•  Charnoek,  Pe&ke*i  N.  267.    Kenyon,  C.  J. 

P<  C  4, 5.  u  Doe  d.  Pitcher  v.  Dopovan/S  Camp, 

q  Doe  d.  Shore  v.  Porter,  3  T.  R.  13.  N.  P.  C.  78.    1  Taunt.  666.  S.  C. 

See  also  3  Wils.  25.  and  Lawrence,  x  Per  Cbambre,  J.  S.  C. 

J.  in  R.  ▼•  Stone^  6T.  R.  2dS.  y  Kemp  ▼.  Dttrett,  3 Camp.  N.  P.O. 

r  Maddon  v.  White^2  T.  R.  169.  510. 


(12)  By  the  custom  of  London,  a  tenant  at  will,  under  40s.  rent, 
shall  not  be  turned  out  without  a  quarter's  warning.  Dethik  v. 
Saunders,  2  Sidf.  20.    See  also  Tyley  v.  Seed,  Skin.  649. 

(13)  But  where  a  house  is  taken  by  the  month,  a  month's  notice 
will  be  sufficient.    Doe  d.  Parry  v.  Ilazell,  1  Esp.  N,  P«  C*  94« 
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A  demtae,  *<  not  for  one  year  only,  but  from  year  to  year,^ 
inures  as  a  demise  for  two  years  at  least;  and,  consequently, 
the  tenant  cannot  be  ejected  after  a.  notice  to  quit  at  the  ex* 
piration  of  the  first  yeai*. 

But  where  furnished  apartments  were  taken"  ^for  19 
manihs  certain,  and  six  months  notice  afterwardi!*  it  was 
contended,  that  the  defendant,  under  the  above  taking,  was 
not  at  liberty  to  quit  till  six  months'  notice  had  been  given 
after  the  expiration  of  the  first  year ;  but  Lord  EUenborough 
was  clearly  of  opinion,  that  the  defendant  was  only  bound  to 
remain  the  12  moifths  certain,  and  that  he  was  at  liberty  to 
quit  at  the  end  of  that  period,  by  giving  six  months*  previous 
notice.  His  lordship  laid  considerable  stress  upon  tne  word 
certain^  applied  to  the  first  twelve  months,  which  shewed 
that  eveiy  thing  afterwards  was  uncertMn  and  depended  on 
the  notice. 

If  a  lessee,  after  the  expiration  of  the  lease,  holds  over  and 
j>ays  rent,  the  law  presumes  an  agreement  between  the  pari* 
ties,  that  the  tenant  shall  continue  the  possession  accordipg 
to  the  terms  of  the  original  demise^  as  far  as  those  terms  arp 
consistent  with  a  tenancy  from  year  to  year;  in  which  case, 
if  the  landlord  means  to  determine  the  tenancy,  he  must  give 
the  tenant  half  a  year's  notice  to  quit,  corresponding  with 
the  time  of  the  original  taking.  In  this  case,  the  tenancy 
from  year  to  year  commences  at  the  same  time  when  the 
lease  b^an^;  and  if  the  tenant  assign  the  premises,  the 
assignee  will  be  tenant  from  year  to  year  from  the  same  time, 
and  notice  to  quit  must  be  given  accordingly :  e»  g*  if  the  ori- 
ginal term  b^an  from  Michaelmas,  the  notice  must  be  to 
quit  at  Michaelmas. 

The  receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a  te- 
nancy was  subsisting  during  the  period  for  which  th^t  rent 
was  paid ;  and  if  no  other  tenancy  appear,  the  presumption 
is,  that  that  tenancy  was  from  year  to  year. 

A.,  being  tenant  for  life%  with  remainder  to  the  lessor  of 
the  plaintiff  in  fee,  on  9^  June,  1785,  demised  to  defendant, 
for  twenty-one  years,  to  commence  from  old  Lady  Day  then 
past  On  SOth  September,  1785,  A.  died;  defendant  con- 
tinued in  possession,  and  paid  rent  to  the  lessor  of  the  plain- 
tiff for  two  years,  on  old  Lady  Day  and  old  Michaelmas  Day ; 
before  old  Michaelmas  Day,  1787,  lessor  of  plaintiff  ^ve  de- 
fendant noticeto  quit  on  old  Lady  Day  then  next.  Adjudged, 

z  Denn  ▼.  Cartwrigbt,  4  East,  31.  b  Doe  d.  Castleton  v.  Samuel,  5  Esp. 

sTbompton  ▼.  Maberly,  2  Camp.  N.       N.P.  d.  173. 
P.C.  673.  Doe  d.  Jordan  v.  Waid,  '1  H.  Bl.  97* 
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per  cur«,  that  the  notice  was  good«  on  the  ground,  that  pay- 
.  ment  of  rent  on  tbe  6th  of  April  was  evidence  of  an  agree- 
ment for  a  tenancy  from  year  to  year  to  hold  from  that  day ; 
although  it  was  objected,  that  the  interest  of  the  tenant  for 
life  having  expired  on  the  SOlh  of  September,  the  notice 
ought  to  have  oeen  to  quit  at  the  end  or  the  year  from  Uiat 
time. 

In  January,  1790.  A',  let  a  farm  to  defendant  for  ^even 
years  by  paroL  Defendant  was  to  enter  at  old  Lady  Day  on 
the  land,  and  on  the  house  on  the  25th  of  May,  and  he  was 
to  quit  at  Candlemas.  On  tbe  22d  of  September,  179^,  a 
notice  to  quit  at  Lady  day  next  was  served  on  defendant 
The  court  held,  that  this  notice  was  improper.  Lord  Kenyon, 
C.  J.  observing,  that  though  the  agreement  be  voi'l  by  the 
statute  of  frauds,  as  to  the  duration  of  the  lease,  yti  it  must 
regulate  the  terms,  on  which  the  tenancy  subsisted,  in  other 
respects ;  i.  e.  as  to  the  rent,  tbe  time  of  vear  when  the  tenant 
was  to  quit,  &c.  The  a^eement  was,  that  defendant  should 
quit  at  Candlemas.  If  the  lessor,  therefore,  chose  to  deter- 
mine the  tenancy  before  the  expiration  of  the  seven  years,  he 
could  put  an  end  to  it  at  Candlemas  only* 

Where  tbe  in-coming  tenant  enters  upon  different  parts  of 
the  demised  premises*,  at  different  times,  half  a  year's  notice 
to  quit,  with  reference  to  the  substantial  time  of  entry,  that 
is,  with  reference  to  the  original  time  of  entry  on  the  sub- 
stantial part  of  the  premises  demised  (14)  is  sufficient,  the 
whole  being  demisra  at  one  entire  rent* 

Ejectment  On  the  5th  of  October,  1769^,  plaintiff  agreed 
to  let  to  defendant  a  farm,  to  hold  the  arable  land  from  tbe 
13th  of  February  then  next,  the  pasture  from  the  6th  of 
April,  and  the  meadow  from  the  12th  of  May  for  seven 

Srs,  at  a  yearly  rent  payable  at  Michaelmas  and  Lady 
y,  tbe  first  payment  to  ut  made  at  Michaelmas  then  next; 

dDoed.  Itigg«T.BeIl,5T.R.  471.        f  Doe  d.  Daggel  ▼.  Snowdon,  a  BL  R. 
«  Doe  ▼•  Speaoe,  6  Ewt,  180.    Doe  %.       iaS4. 
WttldiiB,7£Mt,661. 


(14)  It  is  not  necessary  that  the  notice  to  quit  should  be  given 
with  reference  to  the  time  of  entrv  on  the  other  parts,  which  are 
only  auxiliary  to  the  principal  subject  of  the  demise*  Neither  is 
it  necessary  that  separate  notices  to  quit  the  other  parts  should  be 
given,  where  all  the  parts  are  demised  as  one  entire  thing.  One 
notice,  given  in  conformity  with  the  rule  laid  down  in  the  text,  is 
sufficient. 
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9iid  the  defendant  to  have  a  way-going  crop  of  three  parts  of 
the  arable  land  after  the  expiration  of  the  term,  paying  80 
much  per  acre.  On  the  30th  of  September,  1777,  the  plain- 
tiff gave  the  defendant  notice  to  quit  the  arable  land  on  tlie 
ISth  of  February  next,  the  pasture  on  the  5th  of  April,  and 
the  meadow  on  the  12th  of  May ;  a  question  arose,  whether 
this  notice  was  sufficient  to  entitle  the  plaintiff  to  recover  the 
whole  or  any  part  of  the  premises,  the  defendant's  counsel 
having  objected,  .that  the  notice  to  quit  ought  to  have  been 
given  on  the  13th  of  August,  viz.  half  a  year  previously  to 
the  13th  of  February,  from  which  time  the  arable  ground  was 
holden;  it  was  resolved,  by  three  justices  (absente  de  Grey, 
C.  J.)  that  the  notice  to  quit  was  sufficient;  that  the  true  con- 
struction of  the  agreement  was,  that  it  was  a  holding  from  ' 
Lady  Day  to  Lady  Day,  the  rent  being  payable  at  Michael- 
mas and  Lady  Day ;  and  though  part  of  the  farm  was  to  be  ' 
entered  on  and  quitted  at  old  Candlemas,  and  the  other  not 
until  old  May  Day,  yet  the  custom  of  most  countries  would 
have  directed  the  same  in  a  taking  from  old  Lady  Day :  that 
in  the  present  case,  an^  inconvenience,  which  the  tenant 
might  suffer,  was  obviated  by  that  part  of  the  agreement 
which  provided  for  his  having  a  way-going  crop. 

The  rule  of  construction  laid  down  in  the  preceding  case 
of  Doe  V.  Snowdon,  was  recognised  and  adopted  in  Doe  v. 
Spence>,  0  East,  1-20.,  where,  under  an  agreement  by  a  te- 
nant of  a  farm,  to  enter  on  the  tillage  land  at  Candlemas,  and 
on  the  house  and  other  premises  at  Lady  Pay  following ;  and 
that,  when  he  left  the  tarm,  be  should  quit  the  same  accord- 
ing to  the  times  of  entry  as  aforesaid,  and  the  rent,  which 
was  an  entire  rent  for  all  the  premises  demised,  was  reserved 
half  yearly  at  Michaelmas  and  Lady  Day ;  it  was  holden,  that 
a  notice  to  quit,  delivered  half  a  year  before  Lady  Day,  but 
less  than  half  a  year  before  Candlemas,  was  good. 

In  ejectment  for  the  recovery  of  messuages  and  lands\  &c. 
on  a  demise  laid  the  ilth  of  June,  1805,  it  appeared,  that  the 
premises  in  question,  in  possession  of  the  defendants,  con- 
sisting of  dwelling  houses,  out-houses,  mills,  and  other  ma- 
nufacturing buildings,  and  a  few  acres  of  meadow  and  pasture 
land,  and  bleaching  grounds,  together  with  all  water  courses, 
&c.,  were  holden  under  a  written  agreement  for  a  leasCj^  dated 
the  Ist  of  January,  1792,  for  a  term  of  thirty-five  years,  to 
commence,  as  to  the  meadow  ground,  from  the  -25th  of  J>e- 
cember  then  last  past;  as  to  the  pasture  ground, from  the  $5th 
of  March  next ;  and  as  to  the  housings  miUs^  and  the  rest  of  the 

g  Recognised   in    Doe   v.  Watkins,      h  Doe  v.  Watkins  and  another,  7  East, 
7  East,  551.  551. 

VoL.U.  C 
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premisBi^from  the  \gt  pf  May  next:  under  one  entire  i^ent, 
viz.  a  yearly  rent  payable  at  Pentecost  and  Martinmas,  the 
first  payment  to  be  made  at  Pentecost  then  next.    A  notice 
to  quit  was  served  on  the  defendants,  on  the  €8tfa  of  Septem- 
ber,  1804,  to  quit  at  the  expiration  of  the  then  ciirrent  year 
of  their  holding.    It  was  objected  that  the  notice  was  insuf- 
ficient, on  the  ground  that  the  substantial  time  of  entry  was 
either  the  2dth  of  December,  whence  the  first  holding,  as  to 
the  meadow  ground,  was  to  commence;  or  from  Martinmas 
preceding,  the  rent  being  reserved  at  Pentecost  aiid  Martm- 
mas»  and  the  first  half  year  being  payable  at  Pentecost    But 
the  court  overruled  the  objection,  and  held  the  notice  to  be 
sufficient ;  Grose,  J.  observing,  that  it  was  right  to  adhere  to 
the  rule  laid  down  in  Doe  v.  Spence,  which  was  founded  in 
good  sense  and  convenience,  thaJk  the  haJfyear^B  notice  to  quit 
should  be  given  with  reference  to  the  iubstantial  time  of  entry 
of  the  tenant^  and  when  that  was,  must  depend  on  what  was 
the  substantial  part  of  the  thing  demised,  whereon  the  tenant 
enters.  In  the  present  case,  the  substantial  part  of  the  demise 
was  the  house  and  the  manufacturing  buildmgs,  &c.  on  which 
the  tenant  was  to  enter  on  the  1st  of  May ;  that,  therefore^ 
was  the  substantial  day  of  entry.  Le  Blanc,  J.  added,  that  the 
substantial  time  of  entry  was  not  necessarily  to  be  collected 
from  the  rent  days,  though  it  happened  in  the  case  of  Doe  v. 
Spence,  that  the  tenant  entered  on  the  substantial  part  of  the 
premises  on  the  day  from  which  the  rent  was  reckoned. 

It  is  a  question  of  fact  for  the  jury  to  decide,  which  is  the 
principal  and  which  the  accessorial  subject  of  demise^.— Tt|ift 
being  found,  the  judge  may  then  determine,  whether  the  no- 
tice to  quit  has  been  given  in  due  time. 

Requisites  of  Notice. — With  respect  to  the  notice  to  quit, 
it  may  be  observed,  that  although  a  parol  notice  is  sufficient^ 
yet  it  is  more  advisable  to  give  a  written  notice.  The  terms 
in  which  the  notice  is  expressed  should  be  clear  and  definite, 
in  order  to  avoid  any  objection  on  this  ground  at  the  trial  of 
the  ejectment;  for  it  has  beenholden',  that  where  an  irregu- 
lar notice  is  given,  it  is  not  incumbent  on  the  party  served 
with  it,  to  make  an  objection  to  it  at  the  time  of  service;  it  is 
sufficient  if  he  object  to  it  at  the  trial.  The  courts,  however, 
seem  to  listen  to  these  objections  with  reluctance,  and  will,  if 
possible,  so  construe  the  notice  as  to  give  effect  to  it**.  Hence, 

i  Doeood.  of  Hetpy  v.  Howaid,  11  1  Oakapple  d.   Green   v.   Copous,  4 

East,  498.  T.  R.  361 .    Bot  lee  Doe  d.  Leicester, 

k  Per  Loid  Ellenborougfa,  C.  J.  in  Doe  2  Taunt.  109. 

d.  Ld.  Macartney  v.  Crick,  5  Esp.  m  SeeDoe  v.Ardier,  UEast,  245. 
N.  P.  C.  1S7. 


EJECTMENT.  099 

**!  desire Foo  toqn^&c  or  lihattimiUl  en  dtmhkreni;^ 
bag  been  bolden  a  good  notice".    So  upon  a  taking  ffom  old 
Micbaelmaa  to  old  Michaelmas,  a  notice  to  quit  at  Michael* 
mas  will  be  sufficient*,  at  least  if  it  be  proved,  that  the  te^ 
nancy  commence  at  old  MichaelmasF.    So  a  notice  deliyei^d 
at  Michaelmas,  1796,  "  to  quit  at  Lady  Day  which  wiB  he 
in  the  year  1795,"  was  adjudged  to  be  good ;  for  the  intention 
is  clear,  and  the  words,  ^  in  the  year  1796,"  may  be  re- 
jected"!.    So  a  notice  to  auit  at  the  expiration  of  the  current 
year  of  the  tenancy,  which  shall  expire  next  after  the  end  of 
one  half  year  from  the  date  of  the  notice,  is  sufficient,  al* 
though  no  particular  day  is  mentioBed^    It  is,  however,  es*- 
sentially  necessary,  that  the  notice  should  be  to  quit  at  the 
expiration  c^  the  current  year  of  the  tenancy ;  that  is,  if  the 
defendant  hold  from  Michaelmas,  the  notice  must  t^  giveft 
half  a  year  before  Michaelmas,  to  quitat  Michaelmas ;  if  from 
Lady  Day  at  Lady  Day,  &a ;  for,  if  a  notice  to  ouit  at  Mid- 
summer be  given  to  a  tenant  holding  from  Michaelmas,  or 
rice  versd^  it  will  be  insufficient^;  and  a  notice  to  quit  at  a 
particular  day  is  not  primd  facie  evidence  of  a  holding  from 
that  day<^  though  a  contrary  doctrine  was  formerlv  bolden", 
4iinless  It  is  served  personally  on  thetenai^,  who  iiMwes  no  ob- 
jection at  the  timie"*    In  a  case  where  the  notice  (which  was 
delivered  on  the  29th  of  September)  was  to  quit  on  the  35th 
of  March,  or  the  8th  day  of  Aprils  next  ensuing,  defendant 
having  objected  to  it  on  the  ground  that  it  did  not  exj^ress  with 
sufficient  accuracy  the  end  of  the  tenancy,  and  the  time  when 
the  defendant  was  to  qnit,  and  that  at  all  events  it  was  incum- 
bent on  the  lemof  of  the  plaintiff  to  shew  that  the  defendant's 
tenancy  commenced  either  on  the  95th  of  March  or  8th  of 
April,  Lord  Kenyon,  C.  J.  ruled  the  notice  to  be  sufficient^ 
and  that  the  onus  of  proving  the  commencement  of  his  tenancy 
lay  on  the  defendant^     N.  In  this  case  the  demise  was  laid 
on  a  day  subsequent  to  the  8th  of  ApriL    It  will  be  proper 
to  remark,  that  where  the  tenant,  being  applied  to  by  bis 
landlord  respecting  the  comiAencement  of  his  holding,  informs 

BDoed.lIatthewiTJafiktoii,I>crag.l76.  •  Otk^ipled.  aieen  t.  Copoui,  4  X. 

oPerHsathf.J.QlouoQtter  Sum.  An.  R.361. 

laOO.    Woodf.  Land,  ft  Ten.  p.  224.  1 2  Camp.  N.  P.  C.  259.  n.  Doe  d.  Aih 

2d  ed.  V.  Galveit,  2  Camp.  M.  P.  C.  388. 

p  Boe  d.  Hinde  ▼.  Vinoe,  2Gamp.  N.  u  Doe  d.  Poddicombe   v.  Hairis,  per 

P.  C.  256.  per  Sr.  A.  Mc.  Donald,  fiyie^  Baton,  Doceet  Sam.  Am.  1784. 

C.  B.  and  S.  P.  per  Loid  EUenbo-  I T.  R.  161. 

maghf  C  J.  in  Doe  t.  BiOQke%  2  z  Doe  d.  QaigeB  t.  Foster,  13  Eaat, 

Camp.  N.  P.  C.  2fi7.  n.  405.  Tbomaa  v.  Thomai,  2  Camp.  N. 

q  Doe  d.  D.  of  Bedfiwd  v.  l^hUej  P.O. 647. 

7T.R.63.  J  Doe  d«  Matthewson  ▼.  Wrightman» 

r  2  iaf.h.F.  C.688.  4  Eip.  N.  P.  C.  5.     Bat  fee  Doe  t. 

Foatcr,Mip. 
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Itim  that  it  began  on  a  certain  day,  and  the  landlord  giires  the 
tenant  notice  to  quit  agreeably  to  the  information  received*« 
the  tenant  will  be  precluded  from  contending  that  bis 
tenancy  commenced  on  a  different  day,  even  though  he  can 
prove  that  the  information  which  he  gave  his  landlord  pro* 
ceeded  on  a  mistake,  and  not  from  an  intention  to  deceive. 

A  receipt  for  rent  up  to  a  particular  day  is  a  primd  facte 
evidence  of  the  commencement  of  the  tenancy  at  that  day*. 

Upon  a  parol  demise,  rent  to  commence  from  the  follow- 
ing Lady  Day^«  evidence  of  the  custom  of  the  country  is  ad- 
missible to.  shew  that  by  *' Lady  Day/*  the  parties  meant 
••  old  Lady  Day ••' 

It  is  not  essentially  necessary  that  the  notice  should  be  di- 
rected to  the  defendant^,  if  the  terms  of  it  shew  that  the  de- 
fendant is  tenant  to  the  plaintiff,  and  if  it  is  proved  to  have 
been  served  on  ^he  defendant  at  the  proper  time.  Neither  is 
it  necessary  for  a  landlord  to  give  notice  to  any  one  but  his 
own  tenant',  although  such  tenant  may  have  underlet  part  of 
the  demised  premises.  A.,  tenant  from  year  to  year*  to  B., 
from  Michaelmas,  1801,  underlet  part  of  the  premises  to  CL 
A.,  without  receiving  any  regular  notice  to  quit  from  B^ 
agreed  to  give  him  up  possession  at  Michaelmas,  1810,  and 
fi«  then  took  possession  of  all  that  A.  had  continued  to  oc- 
cupy; but  C.  having  before  refused  to  deliver  bis  part,  was 
served,  in  the  February  preceding,  with  a  notice  to  quit  at 
Michaelmas,  1810,  from.  B.  to  whom  he  had  never  paid  rent, 
or  otherwise  acknowledged  as  his  immediate  landlord,  but 
had  paid  his  rent  to  A.  up  to  Michaelmas,  1808,  and  had 
tendered  him  the  rent  which  liad  accrued  since  that  time^ 
which  A.  had  refused  to  receive.  B.  brought  an  ejecinnent 
against  C;  it  was  holden,  that  the  notice  was  insufficient, 
fit  not  having  given  any  regular  notice  to  A.  his  immediate 
tenant;  and  A.  not  having  given  any  such  notice  to  C* ;  for 
without  one  or  other  of  such  notices,  C.'s  interest  in  the  part 
underlet  continued.  Lord  Ellenborough  observed,  *'  that  a 
tenancy  from  year  to  year  was  determinable  either  by  a  regu- 
lar notice  to  quit;  or,  he  might  say,  for  the  purpose  of  this 
case,  by  a  surrender  of  a  part  of  the  premises  in  the  name  of 
the  whole ;  but  A.  had  not  done  even  that ;  for  he  merely 
ceased  to  leside  on  the  part  which  he  had  retained  in  his  own 

X  Doe  d.  Eyre  v.  lamblj,  2  Eip.  N.  P.  c  Doe  d.  Matthewson  ▼.  WrightmaD, 
0.635.  4£sp.  N.  P.G.6. 

a  Per  Loid  Ellenborough,  C.  J.  in  Doe  d  Roe  v.  Wiggs,  2  fiot.  ft  Pull.  N.  R. 
d.  CttsUeton  v.  Samuel,  5  £q>.  N.  P.       230.    See  also  3  Taunt.  86. 

C.  174.  e  Pleasant  d.  Uaytoa  t.  Benson,  14 

b  Doe  d.  HaU  v.  Benion,  4  B.  &  A.  568.        East,  234. 


EJECTMENT.  701 

po0BeB8ion«  without :  making  n  surrender  in  the  nume  of  the 
whole.     But  while  he  was  tenant  from  year  to  year  of  thQ 
whole,  he  let  off  21,  part  to  the  defendant;  and  nothing  has 
been  done  to  put  an  end  to  the  tenancy  as  to  that  part**  Eyiy 
dence  that  the  notice  was  delivered  and  explained  to  the  iter" 
vant  of  the  tenant  at  his  dwelling-house,  though  such  dweV; 
ling-house  be  not  situated  on  the  demised  premises,  is  pre-! 
sumptive  evidence  that  the  notice  came  to  the  hands  of  the 
tenant^  the  servant  not  being  called*    But  evidence  of  the; 
notice  having  been  left  at  the  tenant's  house',  with6ut  farthec 
proof  of  its  having  been  delivered  to  a  servant,  who  is  not 
called,  or  that  it  came  to  the  tenant's  hands  is  not  sufficient. 
Evidence  of  the  notice  being  served  on  the  premises^,  on  ohei 
of  two  joint  tenants,  who  resided  on  the  premises,  is  pre- 
sumptive evidence  that  the  notice  reached  the  other  joint  te-' 
nant,  who  resided  elsewhere.    A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the 
lessor  or  his  executors  under  his  or  their  respective  bands. 
Holden*  that  a  notice  signed  by  two  only  of  three  executory 
of  the  lessor  to  whom  be  had  bequeathed  the  freehold. as 
joint-tenants,  expressing  the  notice  to  be  given  on  behalf  o^ 
themselves,  and  the  third  executor,  was  not  good.    Neither 
could  such  notice  be  sustained   under  the  general  rule  of 
law  that  one  joint-tenant  may  bind  his  companion  by  an  act 
done  for  his  benefit;  for  non  constat  that  the  determination 
of  the  lease  was  for  the  benefit  of  the  co-joint  tenant,  which 
it  was  incumbent  on  the  party  who  wished  to  avail  himself  of 
it  to  prove.    And  the  notice  to  quit  being  such  as  the  tenant 
was  to  act  upon  at  the  time,  no  subsequent  recognition  of 
the  third  executor  would  make  it  good   by  relation:  nor 
was  his  joining  in  the  ejectment  evidence  of   his  original 
assent  to  bind  the  tenant  by  the  notice. 

Waver  of  Notice. — Where  a  notice  to  quit  has  been  given, 
the  lessor  must  be  careful  not  to  do  any  act  which  may  be 
construed  as  an  affirmance  of  the  tenancy  and  a  waver  of  the 
notice.  A  distress  for  rent,  which  accrued  after  the  expira- 
tion of  the  time,  at  which,  by  the  notice,  the  tenant  is  to 
quit,  is  an  acknowledgment  of  the  tenancy^;  so  is  the  accept- 
ance of  rent  so  due*;  but  it  shall  be  left  to  the  jury  to  say 
whether  the  money  received  were  received  as  rent;  for 
whether  it  shall  be  a  waver  of  the  notice  depends  on  the  in- 

f  Jones  d.  Griffiths  v.  Manb,  4.T.  R.  and  another,  6  £sp.  N.  P.  C.  19S. 

464.  S.  P.  EUeDborougrb,  C.  J. 

g  Doe  d.  Buross  t.  Lucas,  5  Esp.  N.  i  Right  y.  Cuthell,  6  East,  491. 

P.  C.  153.  k  Waid  v.  WUlingale,  1  H.  BI.  311. 

b  Doe  V.  Watkins  and  another,  7  East,  I  Goodrigbt  d.  Charter  ic  Cordwent, 

551,    Doe d.  JUd. Macartney  T.  Crick  ST.  R.  218. 
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tebtion  of  tke  iArtiet^  which  is  a  mMtt  6f  AkI  to  be  left  to 
the  jury*  (15). 

Ejectment  for  recovering  possession  of  a  ftrtn*,  tried  before 
Lawrence,  J;  at  Salop.  Sum.  Ass.  1801.  The  farm  consisted 
of  lands  of  differetit  descriptions,  to  be  quitted  at  different 
times;  the  arable  on  the  29th  of  September,  1800;  the  pas- 
ture and  meadow  on  the  SOth  of  November;  the  dwelling- 
house,  &C.  on  the  1st  of  May,  1801.  The  lessor  on  the  21  st 
of  March,  1800,  served  the  defendant  with  a  notice  to  quit 
the  farm  at  the  several  times  above  stated ;  and  the  defendant 
not  having  quitted  the  arable  on  the  29th  of  September,  or 
the  meadow  tind  pasture  on  the  30th  of  November,  the  lessor 
brought  his  ejectment;  pending  which  he  delivered  to  the 
defendant  another  notice  (16),  dated  the  90th  of  March,  1801, 
to  quit  the  messuage  and  dwelling-house,  &c.  together  with 
the  lands,  &c.  to  wit,  the  arable  on  the  29th  of  September, 
1801 ;  the  meadow  and  pasture  on  the  SOth  of  November^ 
1801 ;  the  dwelling-house,  &c.  on  the  Ist  of  May,  1802.  It 
was  objected,  at  the  trial,  that  the  second  notice  was  a  waver 
of  the  first,  being  a  recognition  of  the  tenancy  still  subsisting: 
but  the  learned  judge  overruled  the  objection,  and  a  verdict 
was  found  for  plaintiff.  The  court  (after  argument  on  motion 
to  enter  a  nonsuit,)  concurred  in  opinion  with  Lawrence,  J., 
observing,  that  it  had  been  admitted,  in  the  course  of  the  ar- 
gument, that  if  the  plaintiff  had  not  intended  that  the  second 
notice  should  operate  as  a  waver  of  the  first,  he  might  have 
so  explained  his  intention,  by  adding  that  the  second  notice 
was  to  enable  him  to  recover  the  premises  at  a  subsequent  as- 
sizes, if,  by  any  accident  he  should  fail  at  those  then  ensuing. 
And,  under  the  circumstances,  the  defendant  must  have  un- 
derstood, that  this  notice  was  given  for  that  purpose ;  and  it 
was  not  possible  for  the  defendant  to  suppose,  that  the  plain- 

« 

m  Doe  T.  Batten,  Cowp.  248.  n  Doe  d.  WilUatni  ▼.  HamphreyB,  ft 

£ast*a  a.  S37. 


^15)  In  the  case  of  a  tenancy  from  year  to  year,  if  at  the  expi* 
ration  of  the  year,  the  landlord  consents  to  accept  another  person 
as  his  tenant,  the  first  tenant  is  thereby  dischargea,  although  ne  has 
not  given  any  notice  to  auit,  or  made  any  surrender  in  writing  of 
his  interest.    Sparrow  v.  Uawkes,  2  Esp.  N.  P.  C.  505. 

(16)  The  second  notice  was  copied  verbatim  from  the  first,  with 
the  alteration  only  of  the  dates ;  and  the  reason  suggested  at  the 
bar,  why  it  was  given,  was,  because  the  person  who  was  to  prove 
the  service  of  the  first  notice  was  dangerously  ill,  and  it  was  appre- 
heiided,  that  the  lessor  would  not  be  abk  to  prove  the  notice. 
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tiff  inteiided  to  wave  tbe  first  notice^  when  be  knew  the 
plaiDtiff  was,  on  the  foundation  of  that  notice,  proceeding  hy 
ejectment  to  turn  him  out  of  the  farm  (17)* 

Where  rent  is  usually  paid  at  a  banker^s,  if  tbe  banker, 
without  any  special  authority,  receives  rent  accruing  after  e:f« 
piration  of  notice  to  quit,  it  will  not  operate  as  a  wavei^. 

And  here  it  may  be  proper  to  take  notice  of  a  doctrine  ana- 
logous to  the  subject  of  the  preceding  remaiks,  viz.  that  m> 
ceptanceP  of,  or  a  distress^  for,  rent  due  after  conditioii 

o  DQeT.Caivcc^2Caa^N.P.C.3S7.    q  Adin. GiMa'i case,  Cro.EUz.3. 
p  Goodrig^ht   d.   Walter,    v.   DaTidi, 
Cowp.  803. 


(17)  In  Messenger  v.  Armstrong,  1  T.  R.  53.  which  was  an  mo- 
tion for  double  the  yearly  value,  it  appeared  that  the  defendant  was 
tenant  to  the  plaintiff,  under  a  demise  for  three  yean,  from  Whit- 
suntide, 1781.  Two  months  previously  to  Wnitsuntide,  1784, 
plaintiff  gave  the  defendant  notice  to  quit  at  that  time.  After  the 
eipiralion  of  this  notice,  viz.  on  the  3d  of  June,  1784,  the  plaintiff 
|;ave  the  defendant  another  notice  to  quit  at  the  Martinmas  follow- 
ing, or  to  pay  double  rent,  it  was  contended,  that  the  Brst  notice 
was  waved  by  the  second ;  but  the  objection  was  overruled  ;  Lord 
Mansfield,  C.  J.  observing,  that  where  a  term  is  to  end  on  a  precise 
day,  there  is  not  any  occasion  for  a  notice  to  quit ;  that  here  it  ended 
at  Whitsuntide ;  that  the  meaning  of  the  first  notice  was,  that  if 
the  tenant  did  not  quit,  the  landlord  would  insist  on  double  rent ; 
and  tbe  second  notice  only  expressed  what  was  meant  by  the  first. 
So  where  after  the  expiration  of  a  notice  to  quit,  the  landlord  gave 
the  defendant  a  fresh  notice,  that  unless  he  quitted  in  fourteen  days, 
he  would  be  required  to  pay  double  value.  Lord  EUenborough,  C.  J« 
held  that  the  second  notice  was  not  a  waver  of  the  first.  Doe  d. 
Digby  V.  Steel,  3  Campb.  117.  A  tenant  held  under  a  demise  from 
the  26th  day  of  March  for  one  year  then  next  ensuing,  and  so  fr6m 
)rear  to  year,  for  so  long  as  the  landlord  and  tenant  should  respec- 
tively please.  The  tenant,  after  having  held  more  than  one  year, 
gave  a  parol  notice  to  the  landlord  less  than  six  months  before  the 
25th  day  of  March,  that  he  would  ^uit  on  that  day,  and  the  land- 
lord accepted  and  assented  to  the  notice ;  it  was  holden,  on  demurrer 
in  replevin,  that  tbe  tenancy  was  not  thereby  determined,  there  not 
having  been  either  a  sufficient  notice  to  quit,  or  a  surrender  in  writ- 
ing, or  by  operation  of  law  within  the  stat  of  frauds.  It  was  holden 
also,  that  the  tenant  having  holden  over  after  the  expiration  of  the 
time  mentioned  in  the  notice  to  quit,  the  landlord  was  not  entitled 
to  distrain  for  double  rent,  under  stat.  11  Geo.  2.  c.  19.  s.  18.  in« 
asmoch  as  that  statute  applies  only  to  those  cases  where  the  tenant 
has  the  power  of  determinmg  his  tenancy  by  a  notice,  and  where  he 
actually  gives  a  vaUd  notice,  sufficient  to  determine  it.  Johnstone  v. 
Uudlestone,  4  B.  and  C.  922. 
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b^ken,  with  notice  of  the  breach,  is  a  waver  of  the  for- 
feiture. 

Ejectment,  by  a  landlord,  a^inst  his  tenant',  on  a  proviso 
for  re-entry  for  non-payment  of  rent  arrear :  it  appeared,  that 
the  lessor  nad  brougnt  covenant  for  half  a  year's  rent,  due  on 
a  day  subsequent  to  the  day  of  the  demise  laid  in  the  decta- 
tion  in  ejectment,  and  a  rule  had  been  obtained  to  pay  the 
rent  arrear  into  court  in  that  action :  it  was  bolden  that  the 
plaintiff  had  waved  the  right  of  entry  for  the  forfeiture ;  be- 
cause, by  bringing  the  action  of  covenant  on  the  lease,  he  ad- 
mitted the  defendant  to  be  tenant  in  possession  by  virtue  of 
the  lease;  and  the  tenant  having  brought  the  money  into 
court  was  equivalent  to  acceptance*  The  law  will  always 
incline  against  forfeitures,  as  courts  of  equity  relieve  against 
them. 

But  acceptance  of  rent,  without  notice  of  forfeiture,  will 
not  amount  to  a  waver*. 

A  landlord  of  premises,  about  to  sell  them,  gave  his  tenant 
notice  to  quit,  on  the  llth  of  October,  180d,  but  promised 
him  not  to  turn  him  out'  unless  they  were  sold;  and  not 
being  sold  till  February  1807,  the  tenant  refused  on  demand 
to  deliver  up  possession ;  and  on  ejectment  brought,  laying 
the  demise  on  the  19th  of  October,  1806,  it  was  holden,  that 
the  promise,  which  was  performed,  was  no  waver  of  the  no- 
tice, nor  operated  as  a  licence  to  be  on  the  premises  other- 
wise than  subject  to  the  landlord*s  right  of  acting  on  such  no- 
tice, if  necessary ;  and,  therefore,  that  the  tenant,  not  having 
delivered  up  possession  on  demand,  after  a  sale,  was  a  tres- 
passer from  the  expiration  of  the  notice  to  quit 

Acceptance  of  rent,  as  rent  by  a  remainder  man,  will  not 
amount  to  a  conKrmation  of  a  lease  void  as  against  him** ;  but 
it  is  an  admission  of  a  tenancy  from  year  to  year,  and  the  les- 
see will  thereby  be  entitled  to  half  a  yearns  notice  to  quit^ 

In  order  to  raise  an  implied  tenancy'  from  the  receipt  of 
rent,  it  must  appear  that  the  rent  was  paid  and  received,  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of 
an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  in 
the  case  of  a  conventionary  rent,  where  the  payment  is  made 
with  reference  to  a  supposed  tenancy  of  another  kind. 


r  Roe  d.Cromptoti  v.  MiDshal,  6.  R.  u  Dougf.  51.  Cowp.201.483. 

£.  33  G.2.  Bull.  N.  P.  06.  and  MSS.  x  Doe  d.  MarUn  v.  Watta,  7  T  R.  83. 

8  Gregson  v.  Harrison,  2  T.  R.  425.  y  Right  v.  Bawden,  3  Bast,  260.    See 

t  Wliiteacre  d.  Boult  v.Sjmonds,  10  -«ilso  10£i)st,  188,  9.  Doe  v.  Quigley, 

£aiit,  13.    See  also  Doe  d.  Leeson  2  Camp.  N.  P.  C.  505. 

V.  iSajer,  3  Camp.  N.  P.  C.  8. 
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Where,  however,  tenant  hi  tsil*  hud  received  on  ancient 
rent  of  1/.  18s.  6d,  from  the  lessee  in  possession,  under  a 
void  lease,  granted  by  tenant  for  life  under  a  power,  the  rack 
rent  value  of  which  wasSOA  a^year,  it  was  bolden,  that  such 
t«iant  in  tail  oould  not  maintaip  an  ejectment,  laying  his.  de- 
mise on  a  day  before  the  delivery  of  the  declaration,  without 
giving  the  lessee  some  notice  to  quit,  so  as  to  mak^  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recog- 
uitjoQ  of  a  lawful  possession,  if  not  as  tenant  from  year  to 
year,  at  least  as  tenant  at  wilL  . 

An  indenture  of  lease  contained  a  general  covenant  to  re^ 
pair,  and  a  further  covenant  that  the  tenant  should,  within 
three  months  after  notice,  repair  all  defects,  of  which  notice 
had  been  given.  The  lease  contained  the  usual  clause  of  re- 
entry.—It  was  holden*  that  the  landlord,  who  had  served  a 
notice  to  repair  farthwiih,  might  maintain  ejectment,  before 
the  expiration  of  the  three  months,  for  a  breach  of  the  gene- 
ral covenant  to  repair;  for  the  notice  was  not  any  waver  of 
the  forfeiture.  But  where  the  notice  required  the  tenant  to 
repair  within  three  months,  this  was  holden^  to  operate  as  a 
waver  of  the  forfeiture. 

• 

Where  Notice  to  quit  is  not  req^ed.'^The  doctrine  relative 
to  notices  to  quit  is  only  applicable  to  those  tenancies,  where 
the  time  of  quitting  is  not  agreed  upon  between  the  parties; 
for,  where  a  lease  is  detertiiinable  on  a  certain  event,  or  at  a 
fixed  time,  it  is  not  necessary  to  give  such  notice,  both  parties 
being  apprized  of  the  determination  of  the  term  (18).^— 
Neither  is  such  notice  necessary  in  a  case  where  the  posses- 
sion is  adverse^,  or  where  the  relation  of  landlord  and  tenant 
does  not  subsist ;  e.  g.  if  the  tenant  has  attorned  to  some  other 
person,  or  done  some  other  act  disclaiming  to  hold  as  tenant 

z  Denn  d.  Brane  v.  Rawlins,  10  East,    b  I>oe  ▼,  Meux,  4  B.  ft  C.  606. 

261.     ,  c  Doe  V.  WiUiams,  Cowp.  622. 

a  Uoe  d.  GwiUy  ▼.  Paine,  2  Camp.  N. 

P.  C.  620. 


(18)  **  If  there  be  a  lease  for  a  year,  and,  by  consent  of  both 
parties,  the  tenant  continue  in  possession  afterwards,  the  law  implies 
a  tacit  renovation  of  the  contract.  They  are  supposed  to  have  re- 
newed the  old  agreement,  which  was  to  hold  for  a  year.  But  then 
it  is  necessary,  for  the  sake  of  convenience,  that,  if  either  party 
should  be  inclined  to  change  his  mind,  he  should  give  the  other 
half  a  yearns  notice  before  the  expirati<Hi  of  the  next  or  any  follow- 
ing year.'*  Per  Lord  Mansfield,  C.  J.  in  Right  v.  Darby,  1  T.R* 
162. 


70(5  EJECTMENT- 

to  the  landlord'.  But  if  the  acts  done  hy  the  tenant  da  not 
amount  to  a  disavowal  of  the  landlord's  title^  then  the  tenant 
is  entitled  to  notice, 

A  mortgagor  in  possession,  being  only  tenant  by  sufferance, 
is  not  entitira  to  a  notice  to  quit:  and  consequently  if  a  mort- 
gagor lets  another  person  into  possession,  as  tenant  from  ^ear 
to  year,  such  tenant  is  not  entitled  to  a  notice  to. quit  either 
from  the  mortgagee^,  or  his  assignee^  and  this  mle  holds, 
although  the  tenant  has  been  let  into  possession  before  the 
assignment  of  the  mortgage. 

A.  agreed  to  demise  a  house  to  B.,  during  the  joint  liyes 
of  A.  and  B» ;  B*  entered,  in  pursuance  of  the  agreement, 
and,  before  any  lease  was  executed,  died' ;  after  which  B.*8 
executor  took  possession  of  the  house ;  it  was  holden  that 
A.  might  maintain  ejectment  against  the  executor,  wiihaui  a 
notice  to  guU;  because  the  death  of  B.  determined  his  inte- 
rest, and  consequently  there  was  not  any  interest  vested  in 
the  executor. 

Where  a  person  obtains  possession  of  a  house  without  the 
privity  of  a  landlord,  and  afterwards  a  negociation  takes 
place  for  a  lease,  upon  the  terms  of  which  the  parties  even- 
tually differ,  a  notice  to  quit  is  not  necessary^  So  where  a 
person  enters  under  an  agreement  for  a  lease,  without  a  sti- 
pulation that  in  case  a  lease  is  not  executed  he  shall  hold  for 
one  year  certain,  if  a  lease  be  tendered  to  the  occupier  and 
be  refuses  to  execute  it,  the  lessor  may  eject  him  without  any 
notice  to  quit^  But  where  the  lessor  of  the  plaintiff  had  put 
the  defendant  into  possession  under  an  agreement  for  the  pur- 
chase of  the  land,  it  was  holden\  that  he  could  not  without 
a  demand  of  the  possession  again,  and  a  refusal  by  the  de- 
fendant, or  some  wrongful  act  by  him  to  determine  his  lawful 
possession,  treat  the  defendant  as  a  wron^-doer  and  a  tres- 
passer, as  he  assumed  to  do  by  his  declaration  in  ejectment 
The  defendant's  confession  of  a  lease  from  the  lessor  to  the 
plaintiff,  under  the  common  rule,  is  not  sufRcient  to  determine 
the  possession ;  for  the  rule  is  only  entered  into  after  the  de- 
liveiy  of  the  declaration  in  ejectment,  and  can  never  prove 
that  the  defendant  was  a  trespasser  before  that  time. 

d  throgmorton  ▼.  Wbelpdale,  H.  9.  h  Doe  d.  Knight  v.  Quigley,  2  C!amp. 

6.  3.    Bull.  N.  P.  96.    Doe  y.  Pas-  N.  P.  C.  606. 

qnali,  Peake'sK.P.  C.  196.  i  Per   Cuiiam,    HegAii   ▼.   JohnflOD, 

e  Keech  7.  Hall,  Doug.  22.  2  Taunt  148.    See  aUo  Doe  d.  Lee- 

f  Thunder  d.  Weaver  y.  Belcher,  3  sonv.Sayer,  3  Camp.  N.  P.  C.  8. 

East,  448,  k  Right  d.  Lewis  v.  Beard,  13  East, 

g  Dog  d.  Broomfield  v.  Smith,  6  East,  210. 

530. 
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VL  df  the  Mode  of  proceeding  in  Ejectment^  and  herein  of 

the  Declaration. 

Thb  mode  of  proceeding  in  tbe  action  of  ejectment  now 
in  vmtt  is  not»  as  in  other  actions*  by  suing  out  a  writ;  but 
A.,  tbe  party  claiming  title,  before  tbe  essoign  day  of  the 
term,  senres  a  copy  of  a  declaration,  with  a  notice  subscribed, 
npon  B.  the  tenant  in  possession  of  tbe  lands  or  tenements ; 
w^  if  there  be  several  tenants^  on  each'  of  them. 

The  declaration  states  that  A.  on  a  certain  day,  (that  is, 
some  day  after  A/s  title  to  the  land,  fcc.  accrued),  demised 
to  John  Doe,  two  messuages,  one  hundred  acres  of  land,  fcc 

situate,  &c«  for  the  term  of ^—  years,  by  virtue  of  which 

Aemise  the  said  John  Doe  entered  and  was  possessed,  until 
Richard  Roe  afterwards  ejected  him. 

Such  is  the  outline  of  the  declaration,  which  is  for  tbe 
most  part  a  fiction ;  for,  except  in  a  few  instances,  there  is 
neither  lease,  entiy,  nor  ouster;  and  the  parties,  viz.  the 
plaintiff,  and  the  defendant,  the  ejector,  usually  termed  the 
casual  ejector,  are  fictitious  persons.  In  some  respects,  how- 
ever, care  and  accuracy  are  neoesaiy  in  framing  this  decla- 
ration; as,  1st,  Tbe  venue  must  be  laid  in  the  county  in 
which  the  lands  lie ;  for  this  is  a  local  acti(Hi.  2d,  If  there 
be  several  lessors,  the  demise  stated  in  the  declaration  must 
be  such  as  their  title  will  wiEirrant ;  as  if  the  lessors  of  the 
plaintiff  be  joint-tenants^  or  parceners  (19),  tbe  declaration 

1  Bull.  N.  P.  98.  m  BnU.  N.  P.  107. 


(19)  In  an  action  of  ejecfio  JirrMS^  a  lease  was  made  by  two  par- 
ceners, and  it  was  declared  quod  dimiserwit :  an  exception  was 
taken,  on  the  ground,  that  the  lease  was  the  several  lease  of  each 
of  them  for  her  moiety,  and  holden  good.  Moor,  682,  pL  939. 
This  case  was  denied  by  Hok,  C.  J.  in  Ld.  Raym.  726,  who  ruled, 
that  parceners  might  join  in  ejectment.  Holt's  opinion  is  con- 
firmed by  a  pttssage  in  I  Inst.  180.  b.  where  it  is  said,  that  joint- 
tenants  must  jointly  implead,  and  jointly  be  impleaded  by  others, 
which  property  u  common  between  them  and  parcenerB;  and  Holt*s 
opinion  is  adopted  in  Boiler's  N.  P.  107.  It  is  corroborated  by 
the  following  position  in  Rol.  Ab.  878.  pi.  5.  If  two  parceners 
join  in  a  lease  tor  years  by  indenture,  this  is  but  one  lease ;  for  they 
have  not  several  frank  tenements,  but  shall  join  in  an  assize.  And 
in  Sledman  v.  Bates,  Ld.  Raym.  64.  it  was  holden  that  parceners 
must  join  in  an  avowry  for  rent  arrear. 


708  EJECTMENT. 

must  allege  a  joint  demise;  if  tenants  in  common,  a  seTerah 
demise  by  each  of  their  several  parts"  (90).  In  the  latter 
case  the  declaration  must  contain  as  many  counts  as  there  are 
tenants  in  common  lessors  of  the  plaintiif.  But  tenants  in 
common  may  join  in  a  lease  to  a  third  person,  and  then  the 
declaration  may  state  a  demise  by  such  lessee.  9d,  The  day, 
on  which  the  demise  is  stated  to  have  been  made,  must  be 
some  day  after  the  title  of  the  lessor  of  the  plaintiff  accrued ; 
otherwise  the  plaintiff  will  be  nonsuited:  for  not  being  en* 
titled  to  the  possession  he  cannot  make  a  lease*  Hence,  in  the 
case  of  a  fine  levied  with  proclamations,  where  an  actual 
entry  is  necessary  to  complete  the  lessor's  title^  the  demise 
must  be  laid  on  a  day  subsequent  to  the  entry®.  But  the  sur^ 
renderee  of  a  copyhold  estate,  after  admiUance^  may  mainba^nt 
an  ejectment  against  the  aurrenderor,  on  a  demise  laid  oti  a 
day  between  the  times  of  surrender  and  admittance ;  because* 
as  against  all  persons,  but  the  lord,  the  title  of  the  surren* 
deree,  after  admittance,  is  perfect  as  from  the  time  of  the 
surrender,  and  shall  relate  back  to  it'.  So  in  ejectment  by 
an  administrator,  the  'demise  may  be  laid  on  a  day  after  the 

n  Mantle  ▼.  Wolling^on,  Cro.  Jac.  166.    o  Benington  v.  Parkhurst,  Str.  1086. 
JMoor    V.    Tbundcn,    Show:    342.    p  Holdfast  v.  Clapham,  1  T.  R.  600. 
Heatberly  v.  Wwton,  2  Wils.  232. 
S.P. 


(20)  **  Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and 
B.,  and  on  the  evidence  it  appeared  that  they  were  tenants  in  com* 
mon ;  the  plainti^  failed."  M.  3  Jac.  Blackasper*s  case.  Noy, 
n.  43.  Hal.  MSS.  See  Noy,  13.  cited  in  Uargrave's  n.  (7)  1  Inst. 
45  a.  But  payment  of  rent  to  the  agent  of  A.  B.  C.  is  an  admis- 
sion that  the  party  holds  under  A.  B.  C.  jointly,  and  will  support 
a  joint  demise,  unless  it  be  expressly  proved  that  they  were  entitled 
in  a  different  manner.  Doe  d.  Clarke  and  others  v.  Grant,  12  East, 
221.  See  also  Doe  v.  Read,  12  East,  a7.  In  Roe  d.  Raper  v. 
Lonsdale,  12  East.  39,  it  was  holden  that  a  copyhold  descending  by 
custom  to  all  the  children  equally  of  the  tenant  last  seised,  one 
of  the  joint-tenants  might  maintain  ejectment  on  his  single  demise 
for  his  own  share.  In  Doe  d.  Lulham  v.  Fenn,  3  Camp.  N.  P.  C» 
190.  Lord  Ellenborough,  C.J.  held,  that  in  ejeetment  on  the  seve- 
ral demises  of  three  persons,  each  demise  bemg  of  the  whole,  the 
lessors  of  the  plaintiff  were  entitled  to  a  verdict,  upon  evidence,  that 
they  had  jointly  granted  a  lease  to  the  defendant  under  which  he  had 
paid  rent,  but  which  had  expired.— N.  It  was  objected,  that  it  must 
be  taken  that  the  lessors  of  the  plaintiff  were  joint-tenants,  and  a;B 
there  was  not  any  joint  demise,  the  plaintiff  could  nol  recover,  but 
Lord  Ellenborough  overruled  the  objection.  See  Worrall  v«  Be(;I^ 
M.  8  Geo.  2.  cited  I  Wils.  I. 
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mte8tate*8  deaths  but  before  administratioii  minted ;  for  the 
administration,  when  granted,  will  relate  bacK,  ai)d  shew  the 
title  to  have  been  in  the  administrator  from  the  death  of  the 
intiestate.  But  tlie  bargain  and  sale  by  tlie  commissioners  to 
the  assignees  of  a  bankrupt,  of  the  bankrupt's  freehold  lands, 
does  not  relate  to  the  act  of  bankruptcy  so  as  to  vest  the  title 
in  the  assignees  from  that  time,  and,  therefore,  in  ejectment 
by  the  assignees  upon  a  demise  laid,  after  the  act  of  bank- 
ruptcy, but  before  the  bargain  and  sale,  it  was  adjudged  ilK 
4tb,  The  demise  may  be  for  any  number  of  years;  this  part 
of  the  declaration  being  a  6ction,  it  will  not  be  any  objection 
that  the  lessor  of  the  plaintiff  had  not  power  to  grant  a  term 
of  equal  duration  with  that  Mffpd.  Hence,  tenant  from 
year  to  year,  may  declare  on  a  demise  for  seven  years'.  Care 
should  be  taken  that  the  term  stated  be  long  enough  to  admit 
of  the  plaintiff's  recovering  possession  before  it  expires  (^1]. 
$th.  If  the  ejectment  be  brought  by  a  corporation  aggregate* 
(9^),  an  infant,  or  for  tithesS  regularly  the  declaration  ought  to 
state  that  the  demise  was  by  deed  ;  and  in  the  case  of  the  in- 
fant, it  ought  to  appear  that  some  rent  was  reserved ;  but  it  is 
not  necessary  that  the  deed  should  be  proved^    In  ejectment 

q  Doed.  Esdailev.  Mitchell4  2Mr&8.  t  SwadKng  v.  Pien,   Cio.  Jac.  613. 

446.  Omission  cored  by  Terdict,  Butridge 

r  Doe  ▼.  Porter,  3  T.  R.  13.  ▼.  Ball,  Ld.  Raym.  136. 

4  Cvth.  390,    This  oroiasion  wiU  be  u  Furley  v.  Wood,  1  Esp.  N.  P.C  198. 

aided  by  verdict.    Bull  N.  P.  98.  Kenyon^  C.  J. 


(21)  But  the  courts  have  been  very  liberal  in  permitting  plaintiffs 
to  amend  in  this  instance.  In  the  case  of  Power  d.  Boyce  and  ano- 
ther v.  Rowe,  (in  Ireland,  Pasch.  1802.)  the  term  expired,  whilst 
the  case  was  depending  in  the  Exchequer  Chamber ;  the  judgment 
having  been  affirmed,  a  motion  was  made  to  enlarge  the  term,  and 
the  court  (Lord  Redesdale,  C.  assisted  by  the  chief  justices]  on  the 
authority  of  Dickens  v.  Greenvill,  Carta.  3.  and  Vican  ▼.  Haydon 
Cowp.  841.  made  an  order  to  amend  the  record  by  enlarging  the 
term.  A  writ  of  error  was  then  sued,  returnable  in  Parliament,  and 
npon  the  record  so  amended  being  transmitted,  the  plaintiff  in  error 
complained,  by  petition  to  the  House  of  Lords^  of  the  amendment 
made  by  the  Court  or 'Exchequer  Chamber  as  an  alteration  of  the 
record,  and  prayed  a  writ  of  certiorari  to  be  directed  to  the  Court  of 
Exchequer  C.  to  transmit  the  record  in  its  original  form.  Upon  de- 
hate,  their  lordships  ^refused  the  writ,  holding  the  amendment  to 
have  be^n  properly  made,  and  6nally  affirmed  the  judgments  on  the 
merits.  See  Lessee  of  Lawler  v.  Murray,  I  Scboales  and  Lefroy's 
Rep.  81.  n.  (a.) 

(22)  A  corporation  aggregate  cannot  make  a  lease  for  years  with- 
out deed,  in  respect  of  the  quality  of  the  incorporation.  1  lust.  85.  a« 
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for  titbes  \ht  declaration  blight  to  set  forth  the  natute  of  the 
tithe*.  6th»  With  respect  to  the  description  of  the  thing 
demised,  it  may  be  observed,  that  it  ought  to  be  made 
with  such  certainty,  that  the  sheriff  may  know,  from  an  in^ 
spection  of  the  record,  what  he  is  to  deliver  possession  of. 
But  the  strictness  of  this  role  has  been  rekxed  in  many  m* 
stances,  on  the  ground  that  the  sheriff  is  to  take  his  informa- 
tion fitm  the  party  recovering  (^).  7th,  The  ejectment  or 
ouster  must  be  stated  to  have  been  made  after  the  commeiioe- 
ment  of  the  supposed  lease:  bat  it  is  not  necessary,  although 
usual,  to  mention  any  particular  day^  It  n  sufficient,  if  it 
appear  on  the  face  of  the  declaration,  that  the  ouster  was 
after  the  term  commenced^  and  before  action  bfooght 

Of  the  Notice  subscribed  to  the  Declaration.^^o  the  de- 
claration is  subscribed  a  notice  to  the  tenant  in  possession^ 
from  the  casual  ejector,  and  subscribed  with  his  name,  sig- 
nifying, that  unless  the  tenant  appear,  &c.  in  the  term  (24) 

z  Bull.  N.  P.  99.  y  Merrell  v.  Stnith,  Cio.  Jac.  31 1. 


(23)  EjedioJimuB  of  30  acres  of  land  in  D.  and  S.  The  defend- 
ant was  foand  guilty  of  10  acres,  and  as  to  the  residue,  not  guilty ; 
and  it  was  moved,  m  arrest  of  judgment,  that  it  is  uncertain  in  which 
of  the  vills  this  land  lay,  and  therefore  no  judgment  can  be  given, 
nor  any  execution.  But  the  objection  was  overruled ;  and  it  was  ad- 
judged for  the  plaintiff;  for  the  thmff  shall  tahe  kis  infonMiion 
from  the  parhf  for  what  10  acres  the  verdict  was.— Portman  v.  Mor- 
gan, Cro.  £]i2.  465.  See  also,  to  the  same  effect,  C!otftaiigham  v* 
King,  I  Burr.  623.  and  Connor  v.  West,  5  Borr.  2673. 

(24)  This  is  the  form  of  notice  in  a  country  cause ;  but  if  the 
lands  be  in  London  or  Middlesex,  regularly  the  notice  ought  to  be  to 
appear  on  the  first  day  of  the  term,  whether  the  proceedings  are  by 
bill  or  oririnal.  Bv  the  first  day  of  the  term  here  is  meant  the  first 
day  of  fullterm.  Although  in  some  cases  the  court  will  permit  an 
amendment  of  the  notice,  yet  it  is  better  to  observe  the  rule  here 
laid  down ;  for  where  in  ejectment  brought  by  original  in  Middlesex, 
the  notice  was  to  appear  on  the  morrow  of  the  Holy  TViittfy,  the 
court  set  aside  the  judgment  which  had  been  given  on  the  tisual 
affidarit  against  the  casual  ejector;  observing,  that  the  notice  was 
designed  to  inform  the  lay  gents  of  the  time  of  appearing;  and  that, 
therefore,  it  should  be  expressed  in  such  terms  as  they  might  under- 
stand. Doe  d.  Joynes  v.  Roe,  T.  10  G.  2.  MSS.  See  also  Hold- 
fiist  V.  Freeman,  Str.  1049.  where  the  notice  was  to  ap[>ear  on  the 
essoign  day  of  the  term,  and  holden  bad.  If  the  notice  is  sub- 
scribed in  the  name  of  the  nominal  plaintiff,  instead  of  the  casual 

3'ector,  the  court  will  not  set  aside  the  proceedings  for  irr^ularky. 
azlewood  v.  Thatcher,  3  T.  R.  351.  in  which  the  case  of  Peace- 
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next  ensuing  that  in  which  the  declaiation  is  served,  and  by 
rule  of  court,  cause  himself  to  be  made  defendant,  in  the 
room  of  the  casual  ejector,  he  shali  suffer  judgment  to  be 
entered  against  him,  and  the  tenant  will  be  turned  out  of  pos« 
session.  At  the  time  when  the  copy  of  the  declaration  and 
notice  is  delivered  to  the  tenant  in  possession,  he  must  be  in- 
formed of  the  nature  of  the  proceeding,  and  ^e  notice  should 
be  read  to  him,  or  the  substance  of  it  AiUy  explained.  The  de- 
livery of  the  declaration  and  notice  accompanied  with  the 
explanation  above-mentioned,  is  called  service  of  a  declara* 
tion  in  ejectment 

In  all  country  ejectments  served  before  the  essoign  day  of 
any  Michaelmas  or  Easter  Term,  the  time  for  appearance 
shall  be  within  four  davs  after  the  end  of  such  Michaelmas  or 
Easter  Term,  and  shall  not  be  postponed  until  the  fourth  day 
after  the  end  of  Hilary  or  Trinity*. 


VII.  Of  ike  Service  <^  Declaration. 

The  tenant  or  tenants  in  possession  may  be  served  per- 
sonally at  any  place.  But  in  cases  where  tenant  in  posses- 
sion cannot  be  served,  service  on  the  wife  of  tenant  in  pos« 
session  must  be  either  on  the  land  in  question,  or  at  the 
dwelling-house  of  the  husband.  In  this  case,  from  the  fact 
of  the  wife  being  served,  on  the  premises%  or  at  the  d  well- 
ling-house  of  the  husband,  thougn  not  on  the  premises,  the 
court  presumes  that  the  parties  are  living  together  as  man 
and  wife,  and  that  the  husband  has  notice  of  the  proceedings: 
and  on  this  presumption,  such  service  is  deemed  good. 

Where  premises  demised  on  lease  to  one  person,  have  been 
underlet  to  others,  it  is  necessary  to  serve  separately  all  the 
undertenants^. 

z  R.  G.  B.  R.  E.  T.  1821.  4  B.  and  A.    a  Doe  d.  Morland  t.  Bayliu,  6  T.  R« 
439.  C.  B.E.T.  1821.  2  B.  and  B.        765. 

705.  b  Doe  d.  Ld.  Darlington  ▼.  Cock,  4  B. 

and  C.  259. 


able  V.  Troublesome,  1  Barnes,  4to.  edit.  172.  was  over-mled.  If 
the  notice  be  signed  by  the  lessor  of  the  plaintiff,  or  even  by  a  wrong 
name,  the  rale  for  judgment  may  be  drawn  up.  Goodtitle  v.  Notitle, 
5  B.  and  A.  849. 
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Senricd  on  tfae  seirant^'  child/ or  niece,  of  the  tenant  in  pos« 
session,  cm  ihepremues,  is  good  service,  provided  the  service 
be  afterwards  acknowledged  by  tbe  tenant  himself,  and  it  ap- 
pears that  be  has  received  it  before  tbe  essoign  day' ;  but  a 
mere  acknowledgment  of  the  wife  is  not  sufficient'. 

If  the  tenant  or  his  wife  refuse  to  receive  the  declaration, 
kc.  a  copy  of  it  should  be  left  for  them,  or  affixed  to  the  pre- 
mises ;  so  if  there  be  not  any  persoti  in  possession  oF  the 
thing  demised,  a  copy  of  the  declaration  and  notice  should 
be  affixed  to  some  conspicuous  part. 

Where  there  is  any  thing  unusual  in  the  manner  of  serving 
the  declaration,  it  should  be  mentioned  to  the  court  on  mov« 
ing  for  judgment  against  the  casual  ejector ;  and  if  the  court 
are  satisfied  that  the  tenant  has  had  notice  of  the  de- 
claration, they  will  make  the  rule  for  judgment  absolute  in 
the  first  instance ;  if  doubtful,  they  will  grant  a  rule  requiring 
the  tenant  to  shew  cause  why  the  service  should  not,  under 
the  special  circumstances,  be  deemed  sufficient,  and  they  will 
prescribe  the  mode  of  serving  the  rule*. 


Vltl.  Q/*  the  subsequent  Proceedings  —  Judgment  agcUnst 
casual  Ejector-^Appearance  of  Defendant — Con* 
^ent  Rule — Stat.  II  G.  £.  c.  19.  s.  13.  enabling 
Landlord  to  d^end. 

If  the  tenant  in  possession  does  not  appear  according  to 
the  notice  subscribed,  and  enter  into  a  rule  called  the  con- 
sent rule,  the  plaintiff  may,  at  the  beginning  of  the  term  in 
which  the  tenant  in  possession  ought  to  have  appeared,  move 
the  court  for  judgment  against  the  casual  ejector^  Before 
this  motion  can  be  made,  a  rule  to  plead  must  be  given',  and 
the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in  such 
manner  as  shall  satisfy  the  court,  that  the  tenant  in  possession 
has  had  notice  of  the  proceeding. 

The  time  for  appearance  depends  on  the  situation  of  the 
premises. 

€  Roe    Lenee    Hambrook   v.  Doe,  Lessee  of  Metliold  v.  Noright,  1  Bl. 

14  East,  441 .  R.  290.  Gullivers.  Wagstaff,  I  Bl.  R. 

d  1  Bos.  &  Pal.  384.  317. 

e  See  Spriglitly   v.   Dunch,    2    Burr,  f  R.  T.  18  Car.  2  B.R. 

1116.    Fenn  v.  Denn,  2  Burr.  1181. 
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1.  Where  ike  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  niust  appear  within  four  days, 
inclusive^  next  after  the  motion  for  judgment,  if  such  mo- 
tion be  made  at  the  beginning  of  the  term-  But  where  it 
is  in  a  more  advanced  stage  of  the  term,  the  court  will  ex- 
ercise their  discretion,  and  order  the  tenant  to  appear  imme- 
diately, or  within  one  or  two  days,  so  that  the  plaintiff  may 
give  notice  of  trial  within  the  term.  If  the  motion  for  judg- 
ment is  made  within  the  last  four  days  of  the  term,  the  te- 
nant has  until  two  days  before  the  essoign  day  of  the  subse- 
quent term  to  appear  in. 


2.  Where  the  Premises  lie  elsewhere  than  in  London  or  Middlesex, 

The  motion  for  judgment  in  this  case  may  be  made  at  any 
time  within  the  term  ;  because  the  tenant  has  four  days  after 
the  end  of  such  term  to  appear  in. 

In  C.  B.  in  all  country  ejectments  served  before  the  essoign 
day  of  Michaelmas  or  Easter  Term,  the  time  for  appearance 
shall  be  within  four  days  after  the  end  of  such  Michaelmas 
or  Easter.     And  the  same  rule  prevails  in  B.  R.* 

If  the  lands  lie  in  a  county^  where  the  assizes  are  holden 
only  once  a-year,  the  tenant  has  four  days  after  the  end  of 
the  term  next  preceding  the  assizes  to  appear  in. 

If  the  tenant  in  possession  does  not  appear  within  the 
limited  time,  the  plaintiff  must  search  for  a  plea,  and  if  he 
does  not  find  any,  he  must  procure  from  the  clerk  of  the 
rules  in  B.  R.  and  secondary  in  C.  B.  a  rule  for  judgment  by 
default  against  the  casual  ejector  (25),  which  he  must  carry 
to  the  clerk  of  the  judgments  in  B.  R.  and  prothonotary  ia 
C.  B.^  who  thereupon  will  sign  judgment,  and  make  out  a 

e  Bee.  Gen.  E.  2  Geo.  4.  2  Brod.  and    i    In  C  B.  a  warrant  of  attorney  muit 

Bingh.  705.  B.  R.  4  B.  and  A.  639.  accompany  Uie  other  papers. 

h  Impey'i  Pr.  B.  R.  ' 


(25)  By  an  old  rule  of  court,  M.  33  Car.  2.  1681,  B.  R.  it  was 
required  that  a  writ  of  latitat  should  be  sued  out  against  the  casual 
ejector,  and  common  bail  filed  for  him  before  judgment  could  he 
signed.     But  now  filing  common  bail  is  sufficient. 
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writ  of  pofiseasion,  which,  being  delivered  to  the  sheriff,  the 
plaintiff  will  be  put  into  possession  of  the  premises  in  question. 

If  the  tenant  appears,  theh  he  enters  into  the  consent  rule, 
the  substance  of  which  is  as  follows: 

Ist,  He  consents  to  be  made  defendant  instead  of  the  ca- 
sual ejector.  2d,  To  appear  at  the  suit  of  the  plaintiff;  and 
if  the  proceedings  are  by  bill,  to  file  common  bail.  Srd,  To 
receive  a  declaration  and  plead,  Not  Guilty.  4th,  At  the 
trial  of  the  issue,  to  confess  lease,  entry,  and  ouster,  and  insist 
upon  title  only. 

To  this  rule  are  added  the  following  conditions;  Ist,  If 
at  the  trial  (26)  the  defendant  shall  not  confess  lease,  entry, 
and  ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute 
his  suit,  defendant  shall  pay  to  plaintiff  the  costs  ot  the  non- 
pros, and  judgment  shall  be  entered  against  the  casual  ejector 
by  default.  2d,  If  a  verdict  shall  be  given  for  defendant,  or 
plaintiff  shall  not  prosecute  his  suit  for  any  other  cause  than 
the  non-confession  of  lease,  entry,  and  ouster,  the  lessor  of  the 
plaintiff  shall  pay  costs  to  the  defendant 

Defendants  having,  in  many  instances,  put  the  plaintiff, 
after  the  title  had  been  established,  to  give  evidence  that 
defendant  was  in  possession  at  the  time  of  ejectment  brought, 
and  many  plaintiffs  having  been  nonsuited  for  want  of  such 
proof,'  and  such  practice  being  considered  as  contrary  to  the 
true  meaning  of  the  consent  rule,  it  was  ordered*^,  that  the 

k  ae^.  Gen.  B.  R.  M.  T.  1880.  4  B.  &  A.  106.  C.  B.  H.  T.  1821.  2  B.  &  B.  47a 

Bxch.  2.  Geo.  4. 
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(26)  The  practice  is  to  call  the  defendant  to  confess  lease,  entry, 
and  ouster;  and  on  non-appearance,  or  refusal  to  comply  with  the 
rule,  to  call  the  plaintiff  and  nonsuit  him ;  then  the  cause  of  the 
nonsuit  being  indorsed  on  the  postea,  the  plaintiff  is  entitled  to 
judgment  and  execution  thereon  immediately  after  the  trial,  accord- 
ing to  the  practice  of  the  court  of  C.  B.  (Fairfax  v.  Bentley,  C.  B. 
Runn.  242.  ediu  1795.)  but  in  B.  R.  not  until  the  postea  be  regu- 
larly returned  on  the  day  in  bank.  (Lord  Palmerston  v.  Copeland, 
2  T.  R.  779.)  Where  there  are  several  defendants  for  the  same 
premises,  and  some  appear  and  confess  lease,  entry,  and  ouster,  but 
others  do  not,  the  practice  is,  to  enter  a  verdict  generally  against 
those  who  do  appear,  and  to  enter  a  verdict  against  the  plamtiff  for 
those  who  do  not  appear;  but  then  the  cause  of  such  verdict  is  in- 
dorsed on  the  postea,  which  as  to  them  intitles  the  plaintiff  to  judg- 
ment against  tne  casual  ejector  for  such  lands  as  were  in  their  pos- 
session.   Lord  Raym.  729. 
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defendant  should  specify,  in  the  consent  rule,  for  what  pre- 
mises he  intends  to  defend,  and  should  consent  to  confess* 
that  he  or  (if. he  defends  as  landlord)  his  tenant  was  in  pos- 
session thereof  at  the  time  of  the  service  of  declaration;  and 
if  upon  the  trial  he  should  not  confess  such  possession,  as 
well  as  lease,  entry,  and  ouster,  whereby  the  plaintiff  should 
not  be  able  further  to  prosecute  his  suit,  then  no  costs  should 
be  allowed  for  not  further  prosecuting  the  same,  and  the  de- 
fendant should  pay  costs  to  the  plaintiff. 

Where  the  tenant  in  possession  is  merely  an  under-tenant 
to  some  other  person,  as  soon  as  the  declaration  in  ejectment ' 
is  delivered  to  him»  he  is  obliged,  by  stat.  IL  Geo.  2.  a  19. 
8.  12.,  to  give  notice  of  such  delivery  to  his  landlord,  under 
pain  of  forfeiting  three  years*  improved'  or  rack  rent  of  the 
premises  holden.  N.  This  penalty  does  not  attach  on  the 
tenant  of  mortgagor,  who  omits  to  give  him  notice  of  eject- 
ment brought  by  mortgagee,  1  T.  R.  (i47.  because  the  statute 
only  extends  to  cases  where  ejectments  are  brought  incon- 
sistent with  landlord's  title. 

This  wise  provision  of  the  statute  was  intended  to  prevent 
fraudulent  recoveries  of  the  possession,  by  collusion  with  the 
tenant  of  the  land.  And  by  the  same  statute,  s.  13.  the  court 
where  the  ejectment  is  brought,  is  empowered  to  suffer  the 
landlord*  to  make  himself  defendant  with  tenant,  if  he  shall 
appear;  and,  by  the  same  clause,  although  if  the  tenant  shall 
refuse  or  neglect  to  appear,  judgment  shall  be  signed  against 
the  casual  ejector;  yet  the  landlord  shall  be  permitted  to  ap- 
pear by  himself,  on  his  consenting  to  enter  into  the  usual 
rule;  and  judgment  against  the  casual  ejector,  shall  be  staid 
tmtU  further  arder^. 

Who  shall  be  considered  a  landlord,  within  the  meaning 
of  this  act,  is  sometimfes  a  difficult  question  to  determine: 
the  following  persons  have  been  so  considered;  1.  Devisee  in 
trust,  4  T.  R.  1'22.  2.  In  E)oe  d.  Tilyard  v.  Cooper,  a  mort- 
gagee under  the  defendant  was  permitted  to  defend  with  him^ 

The  following  persons  have  not  been  deemed  landk>rds 
within  the  meaning  of  this  act;  1.  A  devisee,  where  the 
ejectment  was  brought  by  the  heir;  Roe  d.  Leake  v.  Doc, 
M.  20  G.  2.  C.  B.  Bull.  N.  P.  95.  2.  A  mortgagee,  who  had 
never  received  rent,  ib.  3.  Cestui  que  trust,  not  having  been 
in  possession.    3  R.  T.  783. 

1  SecCrockerv.  FothergiU,aB.andA.        7  Mod.  70.    3  Burr.  1301.    But  the 
^2.  ^  provision  in  Uiis  section  is  new. 

mUndlord  might  have  defended  with    n  See  Jones  v.  Edwards,  Str.  1241. 
tenant  before  thU  statute,  Sallt.  267;    o  S  T.  R.  646. 
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In  all  cases  of  vacant  possession*,  unless  such  as  are'within 
Stat  4  Geo.  9.  c,  98.  (which  see  in  next  section)  no  pereon 
claiming  title  will  be  let  in  to  defend  {  but  he^who  can  first 
seal  a  lease  on  the  premises,  must  obtain  possession,  and  any 
other  person  claiming  title  may  eject  him  if  he  can ;  and  by 
the  course  of  the  court,  no  defence  can  be  made  in  these 
cases  but  by  the  defendant  in  the  ejectment^  who  is  a  real 
ejector. 

In  Martin  v.  Davis,  Str.  914.  the  court  refused  to  let  the 
parson  of  Hampstead  chapel  defend  for  right  to  enter  and 
perform  divine  service  only;  notwithstanding  the  case  of 
MoHingsworth  v.  Brewster,  Salk.  256.  observing,  that  that 
case  had  often  been  denied  since. 


IX.  Of  the  proceedings  in  Ejectment  ^  directed  by  Stat.  4  G.  2. 
c.  26.  g.  9.  in  order  to  obviate  the  Difficulties  attending 
Re-entries  at  Common  Law y  for  Non-payment  of  Rent 
Arrear — Of  the  Proceedings  where  the  Possession  is 
vacant. 

Br  Stat.  4  Geo.  9.  c.  28.  s«  2.  it  is  enacted,  **  That  in  aU 
cases  between  landlord  and  tenant,  when  half  a  year's  rent 
shall  be  in  arrear,  and  the  landlord  has  aright  of  entry  for 
nonpayment  thereof,  he  may,  without  a  formal  demand  or 
re-entry y  serve  a  declaration  in  ejectment ;  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession,  affix  the  same  upon  the  door  of  any  demised 
messuage;  or  in  case  such  ejectment  shall  not  oe  for  the 
recovery  of  any  messuage,  then  upon  some  notorious  place 
of  the  lands,  &c.  comprised  in  the  declaration  in  ejectment, 
and  such  affixing  shall  be  deemed  legal  service;  and  in  case 
of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  it  shall  appear  by  affida* 
vit,  or  be  proved  on  the  trial,  in  case  the  defendant  appears, 
'that  half  a  year's  rent  was  due  before  the  declaration  served* 
and  that  no  sufficient  distress  was  to  be  found  on  the  pre- 
mises*, countervailing  Ihe  arrears  then  due,  and   that  the 

n  Arg:.  per  Eyre,  Seij.  and  said  by  tbe    o  See  Doe  d.  Smelt  v.  Fucbau,  15  East. 
Reporter  to   t>e  the  constant  prac-        286. 
tice.    Exp.  Beaucbapip*  Barnes,  4to. 
edit  177. 
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let»or  bad  power  to  ro-enker;  thet$f  and  in  ewery  such  ease^ 

the  lessor  in  ejectment  sball  recover  judgment  and  execu-. 
tioo.  in  the  same  manner  as  if  the  rent  in  arrear  had  beea 
l^;aliy  demanded,  and  re-entry  made ;  provided^^  that  if 
the  tenant,  at  any  time  before  the  trial  in  such  ejectment^ 
iihall  pay  or  tendler  to  the  landlord  or  his  attorney,  or  pay 
into  court,  the  rent  arrear  and  costs,  all  further  proceedings  on 
the  ejectment  shall  be  discontinued"  (37). 

It  has  been  supposed  that  the  preceding  statute  only  applied 
to  cases  of  ejectment  brought  after  half  a  year*s  rent  due, 
where  no  sufficient  distress  wets  to  be  found  upon  the  premises. 
But  in  a  late  case  (Roe  v.  Davis,?  East, 303.)  it  was  holden, 
that  the  statute  was  more  general  in  its  operation. 

The  application  to  the  courts,  on  the  part  of  the  tenant,  to 
stay  proceedings,  must,  by  the  very  terms  of  the  act,  be 
made  before  trial. 

In  ejectment  by  a  landlord',  the  tenant  moved  to  stay  pror- 
ceeding,  upon  payment  of  rent  arrear  and  costs.  On  a  rule 
to  shew  cause,  it  was  insisted,  for  the  plaintiff,  that  the  case 
was  not  withm  the  preceding  statute  ;  because  it  was  not  an 
ejectment  founded  singly  on  the  act,  but  it  was  brought  like- 

p  S.  4.  r  Pure  d.  Withen  v.  Sturdy,  H.  1753, 

q  Koe  ▼.  Davis,  7  East,  363.  Bull.  N.  P.  97. 


(27)  Before  this  statute,  courts  of  law  and  equity  exercised  a  dis- 
cretionary power  of  staying  the  lessor  from  proceeding  at  law,  in 
cases  of  forfeiture  for  non-payment  of  rent,  by  compelling  him  to 
take  the  money  due  to  him.  See  the  opinion  of  Lee,  C.  J.  in  Archer 
V.  Snapp,  Andr.  341.  2  Saik.  597.  8  Mod.  345. 10  Mod.  383.  2  Vern. 
103.  \  Wils.  7b.  2  Str.  900.  By  this  statute,  the  service  of  the  de- 
claration in  ejectment  is  substituted  for  the  demand  of  rent*  which, 
at  common  law,  must  have  been  made  upon  the  day  when  the  forfei- 
ture accrued,  in  case  of  non-payment.  Ejectment  on  a  demise  laid 
on  the  10th  May,  1824.  Deiendant  was  tenant  under  a  lease,  by 
which  the  rent  was  made  payable  at  Lady  Day  and  Michaelmas,  and 
in  which  there  was  a  proviso  for  re»entry  on  non-payment  of  rent  for 
thirty  days.  Haifa  year*s  rent  was  due  at  Lady  Day,  1824,  and 
there  was  no  sufficient  distress  on  the  premises ;  the  declaration  was 
served  on  the  14th  May,  1824.  It  was  holden  that,  although  the 
/service  of  declaration  was  on  a  day  subsequent  to  the  day  of  demise, 
the  plaintifi'  was  entitled  to  recover,  inasmuch  as  the  title  must  be 
taken  to  have  accrued  on  the  30th  day  after  the  rent  became  due, 
viz.  the  24th  of  April.  The  statute  does  not  require  that  the  day  of 
demise  must  be  the  very  day  when  declaration  is  served.  Doe  d. 
Lawrence  v.  Shawcross,  3  B.  and  C.  752. 
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wise  on  a  clause  of  re-entry  in  the  lease  for  hot  repairing^; 
and  the  lease  was  produced  in  court.  However,  the  rule  wad 
made  absolute,  with  liberty  for  the  plaintiff  to  proceed  upon 
any  other  title. 

Where  au  ejectment  is  brought  on  the  preceding  statute 
for  the  forfeiture  of  a  lease*,  acceptance  of  rent  afterwards, 
by  the  landlord,  has  been  holden  a  waver  of  the  forfeiture; 
for  it  is  a  penalty,  and  by  accepting  the  rent,  the  party  waves 
the  penalty. 

Landlord  having  a  right  of  re-entry  for  non-paynnent  of 
rent  brought  an  ejectment  and  proved  a  demand  of  half  a 
yc^ir's  rent  after  the  day  on  which  it  was  due,  and  a  refusal 
on  the  part  of  the  defendant  to  pay  it  before  the  re-entry. 
It  appeared  that  there  was  a  sufficient  distress  on  the  premises 
during  the  whole  time.  It  was  holden',  that  the  lessor  of 
the  plaintiff  could  not  recover  either  at  common  law,  or  under 
the  preceding  statute;  not  by  the  former,  because  the  rent 
was  not  demanded  on  the  day  when  it  became  due ;  Co.  Lih 
Wl.  7  Rep.  S8. ;  nor  by  the  latter,  because  there  was  a  suf- 
ficient distress  on  the  premises. 

Upon  a  lease  reserving  rent  payable  quarterly,  with  a  pro- 
viso, that  if  the  rent  be  in  arrear  twenty-one  days  next  after 
day  of  payment,  being  lawfully  demanded^  the  lessor  m:iy  re- 
enter; it  was  holden*,  by  three  judges  (dissentient  Lord  £1- 
lenborough,  C.  J.))  that  five  quarters  being  in  arrear,  and 
DO  sufficient  distress  on  the  premises,  the  lessor  might  re-enter 
without  a  demand. 

Of  the  Proceedings  where  the  Possession  is  vacanL-^n 
cases  between  landlord  and  tenant,  where  one  half  year's  rent 
is  in  arrear,  and  the  landlord  has  a  right  of  entry,  the  mode 
of  proceeding,  where  the  premises  are  untenanted,  is  marked 
out  by  the  preceding  statute.  In  other  cases  of  a  vacant 
possession  the  mode  of  proceeding  is  thus  : 

A.  (the  person  claiming  title)  by  letter  of  attorney  em- 
powers B.  to  execute  p.  lease,  in  the  name  of  A.,  of  the  pre- 
mises in  question,  to  C.  This  lease  is  executed  on  the  pre- 
mises, B.  and  C.  only  being  thereon;  then  B.  leaves  C  in 
possession,  who  is  turned  out  by  D.,  to  whom,  while  on  the 
premises,  E.  delivers  a  declaration  in  ejectment.  A  rule  to 
plead  having  been  given,  and  not  complied  with,  a  motion  is 


•  Per  Aston,  J.  in  Doe  V.  Batten, Oowp.    u  Doe    d.   Scholcfield    v.   Alexander, 
247.  2  Maule  and  Sclvryn,  526. 

t  Doe  d.  Forster  v.  Waudla&s,  7  T.  R.     v 
117. 
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made  for  judgment,  whiclr  is  granted  of  course.  This  motion 
must  be  supported  by  an  affidavit  of  the  above-mentioned 

Eroceedings,  viz,  the  execution  of  the  power  of  attorney,  the 
ase,  entry,  ouster,  and  delivery  of  declaration;  a  copy 
whereof  is  annexed  to  the  affidavit 

A.  made  a  lease  of  an  alehouse  in  London*,  for  years.  The 
lessee,  before  the  expiration  of  the  term,  left  it,  and  took  ano- 
ther house  in  Wapping ;  but  there  was  some  liquor  and  old 
▼essels  left  in  the  first  mentioned  house,  and  the  doors  were 
locked.  Upon  this  the  landlord  sealed  a  lease  on  the  pr&« 
mises,  and  brought  an  ejectment,  as  on  a  vacant  possession, 
and  accordingly  .  had  judgment  and  execution ;  to  set  aside 
which,  a  motion  was  made.  In  addition  to  the  foregoing  facta 
it  appeared,  that  only  one  quarter's  rent  was  in  arrear,  and 
that  the  landlord  had  seen  his  tenant  a  short  time  only  ben 
fore  he  brought  the  ejectment.  Lord  Hardwicke,  C.  J.*^"  If 
only  one  quarter's  rent  was  in  arrear,  the  landlord  could  not 
proceed  against  the  tenant  on  the  stat  4  Geo.  9.c.  98.  But  then 
taking  this  as  it  stood  at  common  law,  the  question  will  be, 
whether  this  was  such  a  vacant  possession  as  to  enable  the 
landlord  to  bring  an  ejectment  in  this  manner.  For  though 
a  tenant  does  not  live  on  the  premises,  yet  it  cannot,  from  that 
circumstance  alone,  be  called  a  vacant  possession ;  as  if  a  per* 
son  uses  one  house  and  lives  in  another,  that  will  be  a  good 
possession  of  both.  Here  the  tenant  had  actual  possession  of 
the  premises,  by  keeping  his  liquor  there,  and,  as  appears, 
was  such  a  person  as  the  landlord  might  have  served  per- 
sonally with  an  ejectment;  for  a  declaration  in  ejectment  may 
be  served  on  the  tenant  himself  any  where,  though  the  wife 
can  be  served  with  it  only  on  the  premises  (28).  I  remem- 
ber a  case  where  a  person  in  the  Fleet  was  served  with  an 
ejectment.  If  the  tenant*  in  this  case,  sometimes  absconded, 
and  only  appeared  on  Sundays,  then  the  landlord  sliould 
have  applied  to  the  court  for  a  special  rule,  as  to  the  service 
of  the  declaration  in  ejectment. '  Probyn,  J.  mentioned  a 
case,  where  hay  was  left  in  a  barn  by  a  tenant,  and  that  was 
holden  sutBcient  to  keep  the  possession.  The  court  ordered 
the  judgment  and  execution  to  be  set  aside  with  costs. 

z  8aTag«  ▼.  Dent,  M.  10  Geo.  t.  B.  R.  MS3.  3  Str.  1064.    Bull.  N.  P.  97.  3.  C. 

shorUj  stated. 


(28)  Or  at  the  dwelling*boase  of  the  husband,  if  it  appeals  that 
wife  is  living,  with  husband.     Vid.  4  T.  R.  465. 
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X.  Of  ilie  Pleadings  and  Dqfetice* 

Special  pleas,  either  in  bar  or  abatement,  are  seldom 
pleaded  to  this  action ;  because,  according  to  the  modern 
practice,  if  the  defendant  appears,  he  generally  enters  into 
the  consent  rule,  by  the  terms  of  which  he  is  bound  to  plead 
the  general  issue.  Not  Guilty^  There  is  one  plea,  however,, 
which  is  sometimes  pleaded  to  this  action,  namely,  a  plea  oi; 
ancient  demesne* :  but  this  being  a  dilatory  plea  cannot  be 
pleaded  after  the  first  four  days  of,  the  term' ;  neither  can  it 
be  pleaded  without  an  affidavit  to  verify  the  fact^ ;  but 
quaere,  for  in  Doe  d.  Morton  v.  Roe,  B.  R.  H.  49  G.  3. 
10  East,  523.  where  application  was  made  for  leave  to  plead 
ancient  demesne,  the  master  referred  the  court  to  a  case  m  his 
note  book,  where  it  had  been  holden,  that  it  was  not  neces- 
sary to  verify  this  plea  by  an  aftidavif".  It  was  admitted, 
however,  that  it  was  necessary  to  apply  to  the  court  for  leave 
to  plead  this  plea;  and  in  this  case,  the  application  having 
been  made  on  the  last  day  of  the  four  first  days  of  the  term, 
the  court  directed  the  party  applying  to  plead  instanter,  and 
granted  him  a  rule  calling  on  the  other  party  to  shew  causii 
why  the  plea  should  not  be  allowed,  N.  'I'he  application 
was  supported  by  an  affidavit  stating  that  the  lands  in  ques- 
tion were  holden  of  A.  B.  as  of  his  manor  of  F.,  which  manor 
was  holden  in  ancient  demesne,  and  that  there  was  a  court  of 
ancient  demesne  held  within  the  manor  and  suitors  thereof, 
in  which  court,  and  before  which  suitors,  the  lessor  of  the 
plaintitr  might  have  proceeded  in  ejectment.  According  to 
VVilmot,  J.  in  Doe  d.  Rust  v.  Roe,  it  ought  also  to  have  been 
shewn  that  the  lessor  of  the  plaintiff  had  a  freehold  interest 
(29).  To  this  plea,  the  plaintifi*  may  reply,  that  the  land  is 
pleadable  at  common  law,  and  traverse  that  the  manor  is  an- 
cient demesne.  Com.  Dig.  Abatement,  (D.  I.)  cites,  Rast. 
Ent.  68,  b.  Show.  ^^7 1. 

Of  the  Defence. — As  an  action  of  ejectment  is  founded  on 

7  Runn.  Eject.  233.  b  Hatch  v.  Cannon,  C  B.3.  Wilt.  51. 

z  Aldeo^s  case,  5  Kep.  105.  c  Sec  also  GoodrigUt  t.  Sbuffill)  Ld. 

a  Dcnn  d.  Wroot  v.  Fenn,  8  T.  R.  474^        lia^m.  1418.  S. P. 


(29)  *'  The  jurisdiction  of  the  lord's  court  extends  to  land  holden 
of  the  manor  only,  and  not  to  land,  parcel  of  the  manor."  Per 
Treby,  a  J.  Salk.  186. 
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a  right  of  entry  in  the  party  daimii^  title,  if  the  defcNidanI 
can  shew  that  such  right  has  been  tolled  or  taken  away^  it 
will  be  a  sufficient  defence  to  the  action.  A  right  of  entry 
may  be  taken  away  by  descent,  by  discontinuance,  by  fine 
and  nonclaim,  or  by  statute  of  limitations. 

1.  Q/*  Descents  which  toll  entries.-^By  the  common  law, 
descents  of  corporeal  inheritance  in  fee  simple  take  away  the 
entry  of  him  that  has  righf* ;  as  if  a  disseisor  die  seised,  and 
the  land  descends  to  bis  heir,  the  entry  of  the  disseisee  is 
thereby  taken  away,  unless  there  has  been  a  continual  claim* ; 
the  like  law  is  of  an  abatement  or  intrusion,  and  of  the  fe- 
otFees  or  donees  of  abators  and  intruders^  But  by  stat.  39  H* 
8.  c  S3.  **  The  dying  seised  of  any  disseisor,  of  and  in  any 
lands,  &c.,  having  no  title  therein,  shall  not  be  deemed  a 
descent  to  take  away  the  entry  of  the  person  or  his  heir, 
who  had  lawful  title  of  entry  at  the  time  of  the  descent, 
unless  the  disseisor  has  had  peaceable  possession  for  five 
years  next  after  the  disseisin,  without  entry  or  continual 
claim  by  the  person  entitled" 

By  force  of  this  statute*^  if  the  disseisor  die  seised  within 
'five  years  after  the  disseisin,  though  there  be  not  any  conti- 
nual claim  made,  yet  such  dying  seised  shall  not  take  away 
the  entry  of  the  disseisee;  but  after  the  five  years,  there  must 
be  such  continual  claim  as  there  was  at  the  common  law. 
But  this  statute  does  not  extend  to  any  feoffee  or  donee 
of  the  disseisor;  and  it  is  said  that  abators  and  intruders 
are  not  within  it\  These,  therefore,  remain  as  at  common 
law. 

Descent  of  a  corporeal  inheritance  in  fee  taiP,  takes  away 
the  entry  of  him  that  has  right;  as  where  a  disseisor  makes 
n  gift  in  tail,  and  the  donee  has  issue  and  dies  seised,  and  the 
issue  enter;  this  will  bar  the  entry  of  the  disseisee. 

From  the  preceding  authorities  it  appears,  that  to  consti- 
tute a  descent,  which  shall  take  away  an  entry,  there  must  be 
a  dying  seised  in  demesne  of  a  corporeal  inheritance,  either  in 
fee  or  fee  tail;  and  in  those  cases  to  which  the  statute  39  H.8. 
c.  33.  extends,  five  years  quiet  possession.  Whether  the  de- 
scent be  in  the  collateral  line,  or  lineal,  is  immaterial^  But 
a  dying  seised  for  term  of  life,  or  a  descent  of  a  reversion  or 
remainder,  will  not  take  away  an  entry';  because  for  this 

d  Liu.  s  385.  h  1  lost  238.  a. 

c  Lilt.  •.4 14.  i  LiU.s.386. 

f  1  iDst.  237.  b.  k  I  Inst.  239.  b. 

g  1  last.  256.  &•  1  Litt.  t.  387, 388. 
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pvrpOBe^  it  18  esBentiftlly  necessarv  thlit  the  disseisor  should 
die  seised  both  of  the  fee  and  Freehold  ftlso*. 

I'be  descent,  both  of  the  fee  and  freehold,  must  be  imme- 
diate^  otherwise  the  entry  will  not  be  barred.  Hence,  if  feme 
disseisoress  take  husband,  and  hath  issue  and  dies,  and  after 
the  husband  dies*,  such  descent  will  not  take  away  the  entry 
of  the  disseisee ;  because  the  heir  comes  not  to  the  fee  and 
freehold  at  once,  the  latter  having  been  suspended  until  the 
death  of  the  father,  who  was  tenant  by  the  curtesy. 

The  doctrine  of  descent  cast,  tolling  entiy,  does  not  affect 
copyhold  or  customary  estates,  where  the  /reebold  is  in  the 
lorcT,  nor  cases,  where  the  party  has  no  remedy  but  by  eo*- 
try,  as  a  devisee'. 

2.  JSniry  barred  by  DiscoHtinuance. — A  discontinuance  of 
estate,  in  lands  or  tenements,  signifies  such  an  alienation, 
made  or  suffered  by  any  person  seised^  of  an  estate  tail  or  in 
auter  droit,  in  things  which  lie  in  liverj/^^  as  takes  away  the 
entry  of  the  person  entitled,  after  the  death  of  the  alienor^ 

At  common  law,  an  estate  may  be  discontinued  five  ways : 
1.  By  feoffment,  2.  By  fine.  3.  By  common  recovery*-*- 
4.  By  confirmation :  and  5.  By  release  with  warranty. 

Lease  and  release,  and  fine  levied  in  pursuance,  by  tenant 
in  tail,  discontinue'  remainders  in  tail. 

A  grant,  by  deed  or  fine,  of  such  things  as  lie  in  grant  and 
not  in  livery*,  does  not  work  any  discontinuance. 

Ad  estate  tail  cannot  be  discontinued,  unless  the  reversion 
or  remainder,  immediately  expectant  on  the  estate  tail,  be 
also  discontinued*. 

An  estate  tail  cannot  be  discontinued",  except  where  he 
who  makes  the  discontinuance  was  once  seised  by  force  of 
the  tail;  that  is  seised  of  the  freehold  and  inheritance  of  the 
estate  in  tail,  in  possession,  and  not  of  a  remainder  or  rever- 
sion expectant  upon  a  freehold. 

Hence,  if  there  be  tenant  for  life*;  the  remainder  in  tail, 
&c.  and  tenant  for  life,  and  he,  in  the  remainder  in  tail,  levy 
a  fine,  this  is  not  any  discontinuance  or  divesting  of  any 


m  I  Intt.  239.  b.  •  Litt.  t.  618.    1  Inst.  332.  a. 

n  Litt  s.  394.  1  lost.  24 1.  b.  t  Litt.  t.  G25, 626. 
o  Doe  d.  Cook  v.  Danvers,  7  East,  299.    u  1  lost.  347.  b.     See  also  Litt  s  640. 

p  1  Inst.  240.  b.  658.    Doe  d.  Jones  v  Jones,  1  Barae- 

q  1  Inst.  325.  wall  and  Creswell, 238. 

r  Doe  d.  Odiarne  v.  Whitehead,  2  Ken-    z  1  Inst.  302.  b. 
yon,  346.  2  Burr.  704.  S.  C. 
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estate  in  retDainder,  but  each  of  them  passes  that  which  they 
have  power  and  authority  to  pass* 

By  the  determination  of  the  wrongful  estate',  the  discon- 
tinuance is  determined. 

By  Stat  32  H.  8.  c.  98.  tenant  in  tail  may  grant  leases  for 
three  lives,  or  one  and  twenty  years,  which  shall  bind  the 
issue  in  tail,  but  not  those  in  remainder  or  reversion. 

By  Stat  4  H.  ?•  c.  24.  (explained  by  stat  33  H.  8.  c.  3&) 
fines  with  proclamations^  levied  by  tenants  in  tail,  operate 
as  a  bar  to  the  issue  in  tail ;  but  still,  in  some  cases,  remain 
discontinuances  to  those  in  reversion  or  remainder. 

By  Stat  11  H.  7«  c.  SO.  "  If  a  woman  has  any  estate  tail 
jointly  with  her  husband,  or  only  to  herself,  or  to  her  uscv 
in  any  lands  or  hereditaments  of  the  inheritance  or  put" 
chase  of  her  husband^;  or  given  to  the  husband  and  wife 
in  tail,  by  any  of  the  ancestors  of  the  husband,  or  by  any 
other  person  seised  to  the  use  of  the  husband  or  his  ances- 
tors, and  shall  hereafter,  being  sole,  or  with  any  other  after- 
taken  husband,  discontinue,  &c.  the  same,  eveiy  such  dis- 
continuance shall  be  void ;  and  it  shall  be  lawful  for  every 
person  to  whom  the  interest,  title,  or  inheritance,  after 
the  decease  of  the  said  woman  should  appertain,  to  enter. 

This  statute  is,  for  the  most  part,  confined  to  conveyances 
by  the  husband  or  his  ancestor^  for  the  advancement  of  the 
wife*.  Hence,  if  land  be  settled  by  the  ancestor  of  the  wife, 
in  consideration  of  the  marriage,  and  of  money  paid  by  the 
husband,  it  is  not  within  this  act;  for  it  shall  be  intended 
that  the  advancement  of  the  wife  was  the  principal  cause  of 
the  gifi^  But  where  the  conveyance  is  by  a  stranger,  in  con- 
sideration of  the  wife's  fortune  paid  by  her  father  to  the  ven* 
dor,  and  other  money  paid  by  the  husband,  it  is  within  the 
act^  So  if  the  conveyance  is  by  the  husband  or  his  ances- 
tor, in  consideration  of  marriage,  nlthough  it  be  joined  with 
a  money  consideration,  yet  it  is  within  the  statute'.  But  no 
estate  is  within  the  meaning  of  this  statute,  unless  it  be  for 
the  jointure  of  the  wife;  hence,  although  an  estate  devised 
by  the  husband  to  the  wife  in  tail,  with  remainder  over  to  a 
stranger  in  fee,  be  within  the  words,  yet  it  is  not  within  the 
meaning  of  the  statute;  for  it  shall  not  be  intended  to  be 
for  a  jointure*  where  no  inheritance  is  reserved  to  the  husband 

y  I  Inst.  333.  c  Piggot  v.  Palmer,  Moor,  260. 

z  See  1  iDftt  326.  b.  d  Kirkinan  v.  TLomiuion,  Cio.  Jac.  475. 

a  Cro.  £Uz.  2.  e  Foster  v.  Pitfall,  Cro  Eliz  2.  1  Leoo. 

b  Kynaston  v.  Uoyd,  Cre.  Jac.  624.  261.  S.  C. 
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or  his  heire;  and  the  meaaing  of  the  statute  is,  (hat  the 
wife  sliall  not  prevent  the  lands  descending  to  the  heirs  of 
the  husband. 

If  the  issue  in  special  tail,  with  the  reversion  in  fee  expect-  . 
ant,  levv  a  fine,  and  afterwards  his  mother,  being  tenant  in 
tail  within  this  act,  make  a  lease  for  three  lives  (not  warrant- 
ed  by  stat  39  H.  8.  c.  28.)  living  the  issue,  theconusee  may 
enter.  But  if  the  reversion  in  fee  had  been  in  another,  the 
conusee  could  not  enter;  because  he  would  have  nothing  but 
by  estoppel;  nor  the  heir,  because  he  had  concluded  himself 
by  the  fine^;  nor  his  iseue^. 

At  the  common  law,  if  a  man  seised  of  land'  in  right  of 
his  wife,  in  fee  simple,  fee  tail,  or  for  life,  had  made  a  feoff- 
ment, &c.  and  died,  the  wife  could  not  have  entered  ;  but  by 
Stat  39  H.  8.  c.  28.  s.  6.  **  No  fine,  feofi'ment,  or  other  act 
made,  suffered,  or  done  by  the  husband  only  (30)  of  any 
manors,  &c.  being  the  inheritance  or  freehold  of  the  wife 
(31)  during  the  coverture,  shall  make  a  discontinuance 
thereof." 

3.  Entry  barred  by  Fine  and  Non-claim-^^A  fine,  at  the 
common  law,  or  a  fine  without  proclamations,  levied  by  a 
tenant  of  the  freehold,  not  being  under  any  disability^  was  a 
perpetual  bar  to  all  persons  who  had  right  and  no  impediment 
at  the  time  of  fine  levied,  and  who  did  not  claim  within  a 
year  and  a  day  after  the  fine  levied,  and  execution  thereupon. 
But  this  puissance  of  a  fine  was  taken  away  by  stat.  34  Edw. 
3.  c.  16.  by  which  it  was  enacted,  **  that  the  plea  of  non- 
claim  should  not  be  any  bar  in  future."  Great  inconveniences 
having  resulted  from  the  provisions  of  this  statute,  the  legis- 
lature again  interposed,  and  by  stat.  1  K.  3.  c.  7.  and  4  H.  7. 
c.  94.  the  ancient  law  was  revived,  though  with  some  modi- 
fication; proclamations  being  required  to  make  fines  more 

f  Brown*8  case,  S  Rep.  61.  b.  i  Lift.  8.  694. 

g  Ward  V.  WalUiew,Cro.Jac.  175.  k  Shep.    Touch.   19.   Hargrave^s  Co. 

h  Lincoln  College  case,  3  Hep.  61.  a.        Litt.  12l.a  n.  (1). 


(30)  A  feoffment  by  the  husband  and  wife  is  within  this  statute; 
because,  in  substance,  it  is  the  act  of  the  husband  only.  1  Inst. 
326.  a. 

(31)  Where  husband  and  wife  are  jointly  seised  to  them  and 
their  heirs,  or  the  heirs  of  their  two  bodies^  of  an  estate  made  during 
the  coverture,  and  the  husband  makes  a  feoffment  in  fee  and  dies, 
the  wife  may  enter;  although  it  was  the  inheritance  of  them  both. 
1  Inst,  326.  a  Greeneley*s  case,  2d.  Resol.  8.  Rep.  72.  a. 
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nolorioufi,  and  the  time  for  claiming  being  enlarged  from  one 
year  to  five  years.  The  stat  4  H.  7.  c.  24.  (which  is  nearly 
a  transcript  of  staU  1  R.  3.)  having  directed  in  the  first  place, 
that  every  fine,  after  the  engrossing  thereof,  shall  be  read  and 
proclaimed  openly  in  court  the  same  term,  and  the  three  next 
following  terms,  at  four  several  days  in  each  term,  proceeds 
to  enact,  *'  that  the  proclamations  being  thus  made,  the  fine 
shall  conclude  as  well  privies  (32)  as  strangers :  except  women 
covert,  persons  within  twenty-one  years  of  age,  in  prison,  or 
out  of  the  realm,  or  not  of  whole  mind  at  the  time  of  the  fine 
being  levied,  not  parties  to  such  fine,  so  as  the  said  women 
covert^  persons  within  age,  &c.  or  their  heirs  (33),  pursue 


(32)  Although  the  issue  in  tail  were  privies  to  the  ancestor,  yet 
inasmuch  as  the  statute  de  donis  (13  Edvr.  I.  c.  !•)  bad  expressly 
ordaioed  that  tenants  in  tail  should  not  have  power  to  alien  the 
lands  entailed,  doubts  were  raised,  whether  fines,  levied  with  pro- 
clamations by  the  ancestor,  would  by  foroe  of  this  stat.  4  H.  7. 
c.  24.  bar  the  issue  in  tail.  To  remove  these  doubts,  it  was  enacted 
by  Stat.  32  H.  8.  c.  36.  s.  I.  "  that  all  fines  levied  with  proclama- 
tions according  to  stat.  4  H.  7.  c.  24.  by  any  person  of  21  years  of 
age,  of  lands,  &c.  before  the  fine  levied  entailed  to  the  person  levy- 
ing the  fine,  or  to  any  ancestor  of  the  same  person,  in  possession, 
reversion,  remainder,  or  use,  immediately  after  proclamations  made, 
should  be  adjudged  a  bar  against  him  and  his  heirs  claiming  only 
by  force  of  such  entail,  and  c^ainst  all  others  claiming  only  to  his 
use,  or  to  the  use  of  any  heir  of  his  body."  This  statute,  bow- 
ever,  contains  several  exceptions,  particularly  one  of  fines  of  lands, 
of  which  the  reversion  is  in  the  crown.  In  consequence  of  this  ex- 
ception, the  question  a^in  arose  in  the  E.  oi  Derby's  case,  whe- 
ther a  fine  depending  wholly  on  the  4  H.  7.  was  a  bar  to  the  issue 
in  tail:  eight  judges  against  three  held  that  it  was.  T.  Raym.  260. 
286.  319.  338.  Pollexf.  491.  Skin.  95.  2  Show.  104.  T.  Jo. 
237.  See  further  on  this  subject  Mr.  Hargrave*s  excellent  note, 
Co.  Lit.  121.  a«  n.  (1).  N.  A  fine  levied  by  tenant  in  tail  will  bar 
the  estate  tail,  but  not  the  remainders  or  reversion  expectant 
thereon.  Where  a  fine  is  levied  by  tenant  in  tail,  who  dies  before 
all  the  proclamations  are  past,  yet  will  the  issue  in  tail  be  barred, 
providea  the  proclamations  are  afterwards  duly  made.  Purslow's 
case,  cited  3  Rep.  90.  b, 

(33)  By  this  provision,  the  rights  of  thbse  persons  who  are  under 
disabilities,  and  of  their  heirs,  are  saved  as  long  as  the  disabilities 
continue,  and  five  years  after,  but  no  longer.  A.,  seized  in  fee  of 
lands,  died,  leaving  B.  his  heir,  a  feme  covert.  Upon  the  death  of 
A.,  a  stranger  made  a  tortious  entry  on  the  lands,  continued  iu  pos- 
session, and  levied  a  fine  jur  co^zarice  de  droit  come  ceo,  ^c.  with 
proclamations.   B.  afterwards  died  imder  coverture,  no  entry  having 
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their  right  by  action  or  entjry,  within  five  years  after  the 
removal  of  their  respective  disabilities."  Then  follow  the 
saving  clauses,  which  are,  lst»  saving  to  every  person  and 
their  heirs  (other  i/u»n  parties  J  such  right  as  they  have  at  the 
time  of  such  fine  engrossed,  so  that  they  pursue  their  claim 
by  action  or  entry  within  five  years  after  the  proclama- 
tions (34).  Sd«  Saving  to  ail  other  persons  such  right*  claim, 
and  interest,  as  first  (35)  shall  accrue  after  the  proclamations, 
by  force  of  any  gift  in  tail,  or  by  any  other  matter  had  and 
made  before  the  fine  levied,  so  as  they  pursue  their  right 
within  five  years  after  the  same  shall  grow  due ;  and  further, 
if  the  said  persons  are  under  any  of  the  before  mentioned 
disabilities  at  the  time  when  their  right  first  accrues,  they  or 
their  heirs  may  pursue  their  right  within  five  years  next  after 
the  removal  of  the  disability.  3d,  Saving  to  every  person, 
not  party  nor  privy  to  the  fine,  their  exception  to  avoid  the 
fine,  by  that,  that  tliose  which  were  parties  to  the  fine,  nor 


been  made  on  her  behalf  to  avoid  the  fine,  leaving  C.  her  heir  not 
affected  with  any  of  the  disabilities  mentioned  in  the  statute.  It 
was  holden,  that  C,  who  had  not  pursued  his  ri^ht  within  five 
years  after  the  death  of  B.,  was  barrea  by  the  fine.  Dillon  v.  Leman, 
2  H.  Bl.  584. 

(34)  By  force  of  this  clause,  persons  having  a  present  right  to 
lands  whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine, 
may  pursue  their  claim  within  five  years,  to  be  computed  from  the 
day  on  which  the  last  proclamation  was  made. 

(35)  One  who  had  a  future  interest,  but  no  present  right  of 
entry  at  the  time  of  the  fine  levied,  died,  and  the  five  years  passed, 
and  aflerwards  administration  was  granted  ;  it  was  holden  that  the 
administrator  should  have  five  years  to  sue  from  the  granting  of 
the  letters  of  administration,  for  none  had  title  of  entry  before^ 
Sanders  v.  Stanford,  cited  in  Saffyn  v.  Adams,  Cro.  Jac.  61.  But 
where  a  lease  for  years  of  land  was  made  to  commence  from  the  end 
of  a  term  for  years  then  in  being;  the  first  term  expired,  the  se- 
cond lessee  did  not  enter,  but  the  reversioner  entered  and  made  a 
feoffment,  and  levied  a  fine  with  proclamations ;  five  years  passed ; 
it  was  holden,  that  the  fine  and  the  non-claim  of  the  second  lessee 
had  barred  him  of  his  term  :  for  although  lessee  for  years  has  not 
such  an  esftite  as  will  enable  him  to  levy  a  fine,  yet  shall  his  interest 
be  barred  by  the  statute ;  for  the  words  of  the  statute  are  general ; 
f**  ike  said  fine  with  proclamations  shall  he  a  final  end^  and  conclude 
as  well  privies  as  strangers  to  the  same^^^J  and  the  words  of  the  sav- 
ing are,  ^such  riglU^  claims  and  interest^J  and  tenant  for  term  of 
years  has  an  interest.  Saffyn  v.  Adams,  5  Rep.  123.  b.  Cro,  Jac,  60. 
S.  C. 
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any  person  to  their  use^  had  nothing  in  the  lands  at  the  time 
of  the  fine  levied. 

Such  are  the  proviaions  of  the  statute  on  which  the  force 
and  effect  of  fines,  levied  at  this  day,  principally  depend, 
and  by  virtue  of  which,  a  fine  levied  by  tenant  of  the  free- 
hold, with  five  years  non-claim,  will  operate  as  a  bar  to  an 
ejectment,  except  iu  those  cases  which  are  specially  provided 
for  by  the  statute. 

To  avoid  a  fine,  a  husband  claiming  in  right  of  his  wife, 
must  enter  within  five  years  after  his  title  accrues'. 

A.  tenant  for  life,  with  remainder  to  his  own  executors  for 
forty  years,  with  remainder  to  B,  in  fee,  levied  a  fine  sur 
conusance  de  droit,  with  proclamations,  in  HiL  T.  1733-4. 
B.,  not  having  made  an  entry  to  avoid  the  fine,  in  1735,  de> 
vised  to  C.  for  life,  with  remainder  to  D.  in  tail,  and  died  in 
that  year;  in  1738  A.  died;  C.  died  in  1803,  not  having  made 
an  entry;  in  1805  D.  entered  for  the  purpose  of  avoiding  the 
fine,  and  brought  ejectment  It  was  holden,  that  D.  was  not 
entitled  to  recover;  for  the  right  of  entry  was  confined  to  five 
years  after  the  expiration  of  the  term  for  forty  years,  that  is, 
to  five  years  after  1778;  and  B.  could  not  by  his  will  give  a 
rijzht  to  avoid  this  fine  at  a  more  distant  period  than  the  end 
of  the  five  years;  that  the  devisee  was  exactly  in  the  same 
state  as  the  heir;  and  that,  as  the  title  of  D.  did  not  **  first 
accrue  to  him  after  the  fine  by  matter  before  the  fine,'*  but 
by  the  will  of  B.  which  was  after  the  fine,  D.  could  not  claim 
the  benefit  of  the  second  saving"*. 

This  statute  extends  to  copyhold*. 

With  respect  to  the  clauses  relating  to  disabilities,  it  may 
be  observed,  that  if  he,  who  has  a  present  right,  and  is  not 
under  any  disability,  brings  on  himself  a  disability:  as  if, 
being  within  the  realm  at  the  time  of  the  fine  levied,  he 
should  afterwards  go  beyond  sea,  or  the  like;  in  these  cases 
be  will  not  be  allowed  any  longer  time  to  pursue  his  right 
than  during  the  first  five  years  after  proclamation  had*.  So 
when  the  disability  is  once  removed,  the  five  years  begin  to 
run,  and  will  continue  to  run,  notwithstanding  any  subse* 
quent  disability,  either  voluntary  or  involuntal^^^  It  will 
be  proper  to  remark  also,  that  the  exceptions  in  favour  of  m* 
fants,  femes  coverts,  &c.  extend  to  those  only  to  whom  a  right 
first  accrues,  and  in  whom  it  first  attaches;  for  if  a  person  to 

1   Wright  ▼.  Plumtree,  3  B.  ft  A.  474.    n  9  Rep.  105.  a. 
mGoodright  v.  Forester,   Kxch.  Ch.    o  Shep.  Touch.  29. 

1  Taunt.  678.  p  Doe  d.  Duiour  ▼.  Jones,  4  T.  R.  300. 
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whom  a  right  first  accrues,  dies  before  the  expiration  of  the 
five  years,  and  such  right  descends  to  his  son,  or  heir  at  law, 
who  is  then  under  age,  or  labours  under  any  of  the  other 
disabilities  mentioned  in  the  act,  such  son  or  heir  must  pur* 
sue  his  right  within  the  five  years,  which  began  to  run  in  the 
time  of  his  ancestor,  otherwise  he  will  be  barred**. 

A  fine  levied  by  tenant  for  life  divests  and  displaces  all 
estates  in  reversion  or  remainder',  and  leaves  nothing  in  the 
reversioner  or  remainder  man  but  a  mere  right  of  entry  (36) ; 
and  where  the  fine  is  levied  by  tenant  for  life  of  parcel  of  a 
manor,  the  reversion  of  which  parcel  is  in  the  tenant  in  fee  in 
possession  of  the  other  parts  of  the  manor,  the  effect  of  the 
fine  is  to  sever  such  parcel  from  the  manor. 

Proof  of  jPsh^.— -The  chirograph  of  a  fine  is  evidence  of 
such  fine;  because  the  chirographer  is  appointed  to  give  out 
copies  of  the  agreements  between  the  parties,  which  are  lodged 
of  record*.  But  where  a  fine  is  to  be  proved  with  proclama- 
tions, an  examined  copy  of  the  proclamations  must  be  pro- 
duced in  evidence^;  for,  although  the  chirographer  is  autho- 
rised by  the  common  law  to  make  out  copies  to  the  parties 
of  the  fine ^  yet  he  is  not  appointed  by  the  statutes  to  copy 
the  proclamations,  and  therefore  his  indorsement  on  the  back 
of  the  fine,  that  the  proclamations  have  been  duly  made, 
will  not  be  sufficient  evidence". 

Proof  of  an  actual  entry  is  necessary  to  avoid  a  fine  levied 
with  proclamations';  and  this  rule  holds  as  well  where  the 
fine  is  levied  by  tenant  for  life^,  as  in  other  cases  where  the 
party  levying  the  fine  is  tenant  of  the  freehold.  It  must  ap- 
pear also  that  the  ejectment  was  commenced  within  a  year 
after  such  entry*.  But  no  actual  entry  is  necessary  where 
the  fine  has  no  operation,  as  where  it  is  levied  by  tenant  at 
sufferance*. 

So  where  premises  were  mortgaged  in  fee  with  a  proviso 
for  reconveyance,  if  the  principal  were  paid  on  a  given  day, 
and  in  the  mean  time,  that  the  mortgagee  should  continue  m 

q  Stowell  V.  Zoucb,  Plowd.  355.  z  Berrington  ▼.  Parkburet,  Str.  1086. 

r   Goodrigfat  v.  Forrester,  8  East,  552.  y  Compere  v.  Hicks,  7  T.  li.  433.  727, 

I   Bull.  N.  P.  229.  z  Stat  4  Aim.  c.  16.  s.  10. 

t  Chettle  ▼.  Pound,  Bull.  N.  P.  229.  a  Doe  d.  Barrel  v.  Perkins,  3  Maule  k 

Allen^s  case,  Clayt.  61.  S.  P.  Selwyn,  271.    See  also  Doe  v.  Har« 

u  See  Doe  d.  Hatch  v.  Bluck,  6  Taunt.  ris,  post  and  5  M.  &  S.  326. 

486,  7. 


(36)  This  right  of  entry  is  not  devisable.    S.  C. 
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poBsesstoo ;  the  principal  was  not  paid  on  the  day,  the  mort* 
gagee  continued  in  possession,  and  levied  a  fine;  it  was  holden 
that  an  entry  was  not  necessary  to  avoid  this  fine^ 

4.  Entry  barred  by  Stat  91.  Jac.  1.  c.  16. — By  stat  21. 
Jac.  1.  c.  16.  8.  1.  *'  No  person  shall  make  an  entry  into 
any  lands,  &c.  but  within  twenty  years  next  after  his  right 
or  title  shall  first  descend  or  accrue,  and  in  default  thereof, 
such  person  so  not  entering,  and  his  heir,  shall  be  utterly 
disabled  from  such  entry.*' 

But  by  s.  2.  "  If  any  person  having  right  or  title  of  entry, 
shall  be  at  the  time  of  the  said  right  or  title  first  descended, 
accrued,  come  or  fallen,  within  the  age  of  twenty-one  years, 
feme  covert,  non  compos  mentis,  imprisoned,  or  beyond 
seas,  then  such  person  and  his  heir  may,  notwithstanding 
the  said  twenty  years  be  expired,  bring  his  action  or  make 
his  entry,  as  he  might  have  done  before  this  act ;  so  as  such 
person  or  his  heir  shall,  within  ten  years  next  after  his  and 
their  full  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment out  of  prison,  or  coming  into  this  realm,  or  death  (S7)» 
take  benefit  of  and  sue  forth  the  same,  and  at  no  time  after 
the  said  ten  years  (38).** 

The  plaintiff  must  prove  either  actual  possession  or  a  right 

b  Hall  V.  Doe,  5  B.  JL  A.  687. 


(37)  "  It  appears  probable  enough,  upon  looking  into  the  case 
of  Stowell  v.  Lord  Zouch,  Plowd.  3^.  b.  that  the  word  death  was 
introduced  here  to  obviate  the  difficulty  which  had  arisen  in  that 
case,  upon  the  construction  of  the  statute  of  fines,  4  £L  7.  c.  24* 
for  want  of  that  word/'  Per  Lawrence,  J.  in  Doe  v.  Jesson,  6  East^s 
R.85. 

(38)  This  clause  gives  to  the  party ^  to  whom  a  right  of  entry 
accrues,  and  who  is  under  a  disability  at  the  time,  ten  years  after 
the  disability  removed,  notwithstanding  the  twenty  years  should 
have  elapsed  after  his  title  first  accrued ;  and  to  the  hdr^  the  statute 
ffives  ten  years  from  the  death  of  his  ancestor,  to  whom  the  rieht 
list  accrued  during  the  period  of  disability,  and  who  died  under 
such  disability :  for  the  word  death  refers  to  the  death  of  the  person 
to  whom  the  right  first  accrued,  and  whose  heir  the  claimant  is*; 
hence,  where  the  ancestor  died  seised,  leaving  a  son  and  daughter^ 
infants,  stranger  entered,  the  son  died  within  age ;  it  was  holden 
that  the  daughter  was  entitled  only  to  ten  years  from  the  death  of 
her  brother  to  make  her  entry. 

*  Doe  V*  Jenon,  6  East,  SO. 
Vol.  XL  B 
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of  entry  within  twenty  yean,  or  account  for  the  want  of  it; 
for  by  virtue  of  this  statute,  an  uninterrupted  adverse^  pos« 
session  for  twenty  years  (except  in  cases  which  fail  within 
the  clause  of  exception)  operates  as  a  descent  or  a  disconti- 
nuance which  tolls  entry.  Hence^  the  defendant  may  take 
advantage  of  this  statute  on  the  general  issue. 

The  declarations  of  a  widow,  that  she  held  for  her  life, 
and  that  after  her  daith  the  land  would  go  to  the  heirs  of  her 
husband,  are  admissible  evidence'  to  negative  an  adverse  pos- 
session. Where  a  defendant's  ancestor  came  into  possession 
of  land  in  1752,  as  a  creditor  under  a  judgment  obtained 
against  the  then  owner  of  the  land,  and  defendant's  family 
had  continued  in  possession  ever  since;  it  was  hoIden%  that 
the  original  possession  having  been  taken,  not  under  any  con- 
veyance, the  length  of  possession  was  only  primi  facie  evi- 
dence, from  which  a  jury  might  infer  a  subsequent  conveyance 
by  the  original  owner  or  some  of  his  descendants,  but  that  it 
might  be  rebutted,  and  that  the  jury  must  not  presume  such 
conveyance  from  length  of  possession,  unless  they  were  satis- 
6ed  that  it  had  actually  been  executed. 

Where  the  defendant  has  the  legal  title  and  is  in  posses* 
sion',  he  may  defend  himself  upon  his  title,  although  twenty 
years  have  run  against  him  before  he  took  possession,  such 
twenty  years'  possession  not  being  the  possession  of  the  lessor 
of  the  plaintiff. 

This  statute  runs  against  the  lord  of  a  manor  as  well  as 
against  any  other  person'.  Hence  if  a  house,  &c.  be  built 
on  the  waste,  the  lord  should  take  care  to  have  some  entry 
made  of  it  in  his  books  and  reserve  some  rent  or  service ; 
otherwise  he  will  lose  bis  right.  In  like  manner,  if  a  com- 
mon has  been  inclosed  twenty  years,  the  commoner's  right  of 
entry  is  gone^. 

Copyhold  lands  were  granted  to  A.  for  the  lives  of  herself 
and  B.,  and  by  a  subsequent  grant  the  reversion  was  granted 
to  C.  for  other  lives.  A.  died,  having  devised  to  B.  who  en- 
tered and  kept  possession  for  more  than  twenty  years.  On 
his  death  C.  brought  ejectment:  it  was  holden^  that  the  ac- 
tion was  barred  by  the  statute ;  for  C/s  right  of  possession 
accrued  on  the  death  of  A. ;  for  the  first  estate  was  an  estate 

^  Salk.  421.  Am.  1728.  Ld.  Raymond,  C.  J.  Serjt. 

d  Doe  ▼.  Feuet,  5  B.  fc  A.  223.  Lceds^i  MS. 

e  Doe  d.  Fenwick  ▼.  Reed,  6  B.  ft  A.  h  Creach  y.  Wilmot,  Deiby  Summ. 

238.  Ass.  1752.  per  Lee,  C.J.    Cited  by 

f  Doe  d.  BuROugh  t.  Reade,  8  East,  Lawrence,  J.  in  Hawke  t.  Bacon, 

353.  2 Taunt.  ISO. 

r  Greeby  y.  Preston,  Norfolk  Summ.  i   Doe  d.  Foster  v.  Scott, 4  B.&C.  706. 
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cndurmg  only  for  the  life  of  A.»  imsmuch  as  there  was  no 
custom  stated  giving  any  estate  to  B.  the  cestui  que  vie,  and 
as  there  is  no  general  occupant  of  a  copyhold,  and  in  this  case 
there  was  no  special  occupiant,  as  heir  or  executor^  designated 
in  the  grant 

V  It  is  to  be  observed »  that  the  right  or  title  of  entiy  within 
this  statute,  must  be  such  as  is  accccompanied  by  a  right  of 
possession^.  A.,  seised  in  fee  of  an  estate,  made  a  lease  for 
years,  containing  a  clause  of  re-entry,  in  default  of  payment 
of  the  rent  reserved,  and  afterwards  devised  the  estate  to  B« 
in  fee  and  died.  From  the  death  of  A.,  until  the  expiration 
of  the  lease,  (a  period  of  more  than  twenty  years)  C,  the 
faeir  at  law  of  A.,  received  the  rent  from  the  lessee,  during 
all  which  time,  B.,  the  devisee,  did  not  take  any  steps  to  re- 
cover the  possession;  but  within  twenty  years  after  the  ex- 
piration of  the  lease,  B.  brought  an  ejectment ;  whereupon 
It  was  objected  that  B.'s  right  of  entry  was  barred  by  the 
statute:  1st,  By  the  non-receipt  of  rent  by  B.  under  tbe 
lease  granted  by  the  devisor  for  more  than  twenty  years,  and 
an  adverse  enjoyment  by  C.  of  such  rentTluring  all  that  timet 
and,  2dly,  By  B.  not  having  availed  himself,  for  more  than 
twenty  years,  of  his  right  of  entty  under  the  proviso  in  the 
lease  for  non-payment  of  the  rent.  But  the  court  overruled 
the  objectien,  and  held  that  B.  was  entitled  to  recover,  ob- 
aerving,  that,  durimg  the  leoie^  B.  could  not  have  entered  and 
supported  the  ejectment;  and  although  a  forfeiture  were 
committed,  yet  B.  was  not  obliged  to  enter. 

This  statute  does  not  run  in  any  case,  except  where  there 
is  an  actual  ouster  or  disseisin*.  Hence,  it  is  proper  to  con- 
sider what  acts  amount  to  an  ouster  or  disseisin: 

Taking  the  whole  profits  by  one  tenant  in  common  19  not 
any  ejectment  of  the  other*. 

One  tenant  in  common  levying  a  fine  of  the  whole,  and 
taking  the  rents  and  profits  afterwards  without  account  for 
nearly  five  years,  is  no  evidence  from  whence  the  juiy  should 
be  directed  (against  the  justice  of  the  case)  to  find  an  ouster 
of  his  companion  at  the  time  of  the  fine  levied".  The  levy- 
ing of  the  fine  will  be  considered  as  rightfully  and  legally 
done,  and  intended  to  operate  only  on  that  share  of  the  pre- 
mises to  which  the  party  was  lawfully  entitled. 

A.,  tenant  for  life,  remainder  to  B.  in  tail,  remainder  over. 
B.,  during  A.'s  life,  conveyed  by  lease  and  release  all  his 

k  Doed.CookT. D«]nrcn,7Eait,299.    ml  lost  199.  b. 
1  Pter  Cur.  in  E«adinr  t.  Royiton,    n  Peaceable  t.  Read,  i  East,  5S8. 
Salk.  423. 
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estate  and  interest  to  J.  S.  in  fee,  and  covenanted  to  levy  a 
fine,  8ur  conuzance  de  droit  come  ceo,  v^hich  was  accordingly 
levied  with  proclamations.  A.  died,  J.  S.  entered  and  was 
possessed;  afterwards  B«  died  without  issue,  and  then  J.  S. 
died,  and  his  heir  entered  and  was  possessed.  Ejectment 
being  brought  by  the  person  entitled  to  the  last  remainder, 
against  thelieir  of  J.  S.,  it  was  holden^,  that  the  fine  had  not 
any  operation  so  as  to  bar  the  claimant,  or  to  require  an  actual 
entry  to  avoid  it  So  if  one  of  two  tenants,  in  common  of  a 
reversion,  levy  a  fine  of  the  whole,  such  fine  does  not  require 
an  actual  entry'  by  the  other  tenant  in  common,  when  he 
conaes  into  possession  to  avoid  it. 

So  where  one  tenant  in  common  had  received  rent  for  the 
whole  of  the  premises^,  and  had  not  accounted  for  it  to  his 
companion  for  above  twenty  years,  this  was  holden  by  the 
court  not  to  be  such  an  adverse  possession  as  would  bar  the 
tenant  in  common,  "who  had  been  kept  out  of  the  rents,  from 
piaintaining  an  ejectment  for  an  undivided  moiety  (39).  It 
is  to  be  observed,  that  in  the  preceding  case  it  was  not  left  to 
the  jury  to  presume  an  actual  ouster;  consequently  no  ouster 
was  found,  but  merely  the  facts  as  above  stated.  But  in  a 
case  where  it  appeared',  that  there  had  been  for  nearly  forty 
years,  sole  and  uninterrupted  possession  by  one  tenant  in  com- 
mon, -without  any  claim  by  nis  companion  to  a  share  of  the 
rents  and  profits,  and  without  any  acknowledgment  of  his 
right  by  the  other  tenant  in  common,  it  was  holden  to  be  a 
Bufiicient  ground  for  a  jury  to  presume  an  actual  ouster  of 
the  co-tenant,  and  consequently  that  the  statute  operated  as 
a  bar  to  a  recovery  in  ejectment  (40). 

« 

o  Doe  T.  Hanit,  6  M.  fc  S.  326.    See  q  Fairclaim  y.    Sbackleton,    5  Burr, 
'     also  Hall  v.  Doe,  6  B.  fc  A.  687.  post        S604.    2  Bl.  R  690. 

734.  r  Doe  d.  Fisber  ▼.  Prosser,  Gowp.  217. 
p  Roe  T.  Elliott,  1  B.  fc  A.  85. 


(39)  Where  one  tenant  in  common  enters  generally  without  hit 
companion,  it  shall  work  an  entry  to  the  companion  •  Smales  v. 
Dale,  Hob*  120.  Where  one  parcener  enters  generally,  and  takes 
the  profits,  this  shall  be  accounted  in  law  the  entry  of  them  both, 
and  not  a  divestment  of  the  moiety  of  her  sister.  1  Inst.  243.  b« 
See  Doe  v.  Keen,  7  T.  R.  386. 

(40)'  **  There  have  been  frequent  disputes,  as  to  how  &r  the  pnos- 
session  of  one  tenant  in  common  shall  be  said  to  be  the  possession 
of  the  other,  and  what  acts  of  the  one  shall  amount  to  an  actual 
ouster  of  his  companion.  I  think  the  only  case  in  which  the  pos- 
session of  one  tenant  in  common  can  be  said  to  be  the  possession  of 
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Parceners  and  joint  tenants  cannot  be  disseised  by  their 
companions,  except  by  an  actual  ouster*. 

If  there  be  tenant  at  sufferance^,  and  a  stranger  not  having 
any  right  to  the  land,  make  a  lease  to  him  by  indenture,  ren- 
dering rent  without  putting  the  tenant  by  sufferance  out  of 
possession,  and  the  tenant  pay  the  rent  to  the  stranger,  that 
IS  not  any  disseisin  to  him  who  has  the  right 

If  a  stranger  receive  of  my  tenant  by  voluntary  payment^; 
without  coercion  of  distress,  the  rent  due  to  me,  that  is  a 
disseisin  to  me  at  my  election. 

The  possession  of  one  joint  tenant  is  the  possession  of  the 
other,  so  as  to  prevent  the  operation  of  the  statute". 

But  if  an  estate  descend  to  parceners,  one  of  whom  is  under 
a  disability  which  continues  more  than  twenty  years,  and  the 
other  does  not  enter  within  twenty  years,  the  disability  of  the 
one  does  not  preserve  the  title  of  the  other^,  after  the  twenty 
years  elapsed. 

Where  two  persons  are  in  possession,  the  possession  is 
judged  in  him  who  hath  right*. 

A  claim  or  entry,  to  prevent  the  operation  of  the  statute, 
must  be  on  the  )and,  unless  there  be  some  special  reason  to 
the  coutrary*. 

And  by  stat  4  Ann.  c.  l(i.  s.  16.,  an  action  must  be  com-* 
menced  within  one  year  next  after  the  making  of  the  claim 
or  entry,  and  prosecuted  with  effect ;  otherwise  the  claim  or 
entry  will  be  of  no  avail. 

The  Stat  21  Jac.  c.  16.  shall  not  be  taken  by  construc- 
tion^, to  bar  a  man  of  his  action,  unless  it  be  expressly  found 
how  the  possession  has  been. 

If  a  mortgage  is  made  for  a  collateral  security,  although 
the  mortgagee  is  not  in  possession  for  twenty  years  and 

« 

g  Hob.  120.  y  Roe   d.  Longdon   ▼.  Rowlston,   2 
t  Ptf  Cur.  in  Pftoson  t.  Sone,  1  Roll.       Taunt.  441. 

Abr.  659.  (C.)  pi.  1 1.  z  Hob.  322. 

a  1  Roll.  Abr.  659.  (C.)  pi.  8.  a  Salk.  285. 

z  Ford  ▼.  Grey,  Salk.  285.    But  see  b  Per  Holt,  C.J.  deliTeringr  the  opinion 

2  Taunt.  44 1 .  of  the  ccmxt,  Ld.  Ray  m.  289. 


«>^ 


the  other  is,  where  one  holds  possession  as  «ucA,  and  receives  the 
rents  and  profits  on  account  of  both.  With  respect  to  what  acts  will 
amount  to  an  actual  ouster,  if  no  actual  ouster  is  proved,  yet  it  may 
be  inferred  from  circumstances,  which  circumstances  are  matter  of 
evidence  to  be  left  to  a  jury.'*    Per  Aston,  J.  S.  C. 


^ 
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of  elegit  taken  out  upon  it,  and  the  inquisition  and  return 
thereupon ;  or  an  examined  copy  of  the  judgment  roTI,  con- 
taining the  award  of  elegit  and  return  of  the  inquisition". 

The  sherifTs  return  to  an  elegit  stated,  that  he  had  caused 
to  be  delivered  to  J.  S.,  one  equal  moiety  of  a  house ;  it  was 
holden^  that  this  return  was  void,  for  not  setting  out  the 
moiety  by  metes  and  bounds,  and  that  the  objection  might 
be  taken  at  nisi  prius  to  an  ejectment  brought  by  J.  S.  claim- 
ing as  tenant  by  elegit. 

JW^en/.— -Where  the  lessor  of  the  plaintiff  claims  under 
an  assignment  from  the  sheriffs,  if  he  be  a  party  in  the  ori- 
ginal action  in  which  the  execution  issues,  he  must  not  only 
produce  the  writ  of  fieri  facias,  but  also  the  judgment. 

ZancSiorJ.— -In  ejectment  by  a  landlord 'against  his  tenant^ 
it  will  not  be  necessary  for  the  landlord  to  give  any  evidence 
of  bis  title  anterior  to  the  lease;  for  the  tenant  will  not  be  per- 
mitted to  impeach  the  title  of  the  person  under  whom  he  came 
into  possession. 

In  ejectment  upon  a  clause  of  re-entry"!  in.  a  lease,  for 
non-payment  of  rent  against  the  assignee  of  the  term,  the 
lessor  proved,  by  the  subscribing  witness,  the  execution  of 
the  counterpart  of  the  lease;  this  was  ruled  to  be  sufficient 
proof  of  the  holding  upon  the  condition  of  re-entry  in  case  of 
non-payment  of  rent,  without  producing  the  lease  itself,  or 
proving  that  notice  had  been  given  to  the  defendant  to  pro- 
duce it  (43). 

In  ejectment  for  a  leasehold  estate,  the  lessor  of  the  plain- 
tiff produced  the  original  lease,  which  was  for  a  term  of 
1000  years,  granted  in  the  time  of  Queen  Elizabeth;  and 
one  mesne  assignment  in  the  time  of  King  James,  and  then 
proved  possession  in  himself  and  those  under  whom  he 
claimed,  for  seventy  years  prior  to  the  ejectment;  it  was 
holden%  that  the  jury  might  be  directed  to  presume  all  the 
mesne  assignments. 

II  Ramsbottom  v.  Buckhunt,  2  Maule    p  Doe  d.  Bland  y.  Smith,  Holt*s  N.  P. 

and  Selwyn,  565.  C.  589. 

o  Fenny  d.  Masten  v.  Dunant,  1  B.  &    q  Roe  ▼.  Davis,  7  East,  363. 

A.  40.  r  Barl  d.  Goodwin  v.  Baxter,  2  Bl.  R. 

1228. 


(43)  It  is  sufficient  to  prove  assignment  of  lease  by  subscribing 
witness,  without  calling  the  subscribing  witness  to  the  original  lease. 
Nash  V.  Turner,  1  Esp.  N.  P.  C.  217.  per  Kenyon,  C.  J.  In  this 
ease>  the  assignment  was  by  indorsement. 
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Id  ejectment  by  landlord  against  tenant',  the  landlord 

E roved  payment  of  rent  and  half  a  year's  notice  to  quit 
lat  on  the  cross  examination  t>f  the  plaintiff's  witness,  he 
was  asked,  whether  there  was  not  an  agreement  in  writing 
relative  to  the  holding  of  these  lands  ?  to  which  he  answered, 
that  an  agreement  in  writing  relative  to  these  lands  was  pro- 
duced at  the  last  trial  of  this  ejectment  (this  being  the  second 
trial);  but  he  did  not  know  the  contents  of  it;  and  then 
another  witness  was  called,  who  proved  that  he  had  seen  the 
same  paper  in  the  hands  of  Sir  M.  Wood's  attorney,  on  the 
same  morning  (i.  e.  of  this  trial).  Whereupon  it  was  ob- 
jected on  the  part  of  the  defendant,  that  no  parol  evidence 
of  the  tenancy  could  be  ^iven,  when  it  appeared  that  there 
was  an  agreement  in  writing  concerning  it;  and  it  did  not 
appear  that  the  landlord  had  any  right  to  determine  the  te- 
nancy in  the  manner  he  had  done.  Lord  Ellenborough,  C.J. 
If  there  were  any  writing  relative  to  this  holding,  in  the  pos- 
session of  the  landlord,  the  defendant  ought  to  have  given 
him  a  regular  notice  to  produce  it ;  otherwise  in  this  colla- 
teral way,  be  would  get  the  whole  benefit  of  it,  without  giv- 
ing such  a  notice;  when  if  notice  had  been  given,  and  ihe 
Stper  were  produced,  it  might  not  support  the  objection, 
ow  can  we  say  that  the  plaintiff  ought  to  have  been  non- 
suited, for  want  of  giving  the  best  evidence  of  the  tenancy, 
unless  it  appeared  that  there  was  other  and  better  evidence 
of  it  in  an  agreement  in  writing  between  the  landlord  and  his 
tenant,  wbicn  the  landlord  kept  back?  Enough,  at  least, 
ought  to  appear  to  shew  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  evidence 
which  was  received :  but  it  did  not  appear  that  it  was  an 
agreement  between  these  parties,  or  that  it  was  an  existing 
agreement  at  this  time;  it  might  have  been  an  agreement 
between  the  defendant  and  his  former  landlord ;  or  it  might 
have  related  to  a  former  period  of  the  tenancy.  The  witness 
did  not  profess  to  know  any  thing  of  the  contents  of  the 
paper,  only  that  it  was  an  agreement  relative  to  the  lands  in 
question. 

In  ejectment  against  a  bailiff,  the  tenant  in  possession  is 
not  competent  to  prove  that  the  witness,  and  not  the  defend- 
ant, is  the  possessor  of  the  land^ 

Defendant  enclosed  a  small  piece  of  waste  land  by  the  side 
of  a  public  high  way,  and  occupied  it  for  thirty  years  with- 
out paying  any   rent;  at  the  expiration  of  that  time  the 


•  Doe  d.  Sir  M.  Wood  v.  Morrii,  12    t  Doe  d.   Jones  and  others,  v.  Wilde, 
£att,237.  5  Taunt.  Itt3. 
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owner  of  thiQ  adjoining  land  demanded  Od.  renL  which  de- 
fendant paid  on  three  several  occasions;  it  was  bolden*  ^bat 
this,  in  tbe  absence  of  other  evidence,  was  conclusive  to  shew 
that  the  ^occupation  of  defendant  began  by  pemiissi6|;i,  an^ 
entitled  plaintjg'  to  a  verdict 

LegUimacy.'^n  this  action^  the  legitimacy  of  tbe  parties 
frequently  comes  in  question.  An  opinion  appears  to  have 
prevailed  at  one  time,  that  unless  the  husband  was  extra 
guaiuar.  mariaSthzt  is,  out  of  the  kingdom,  during  all  tbe 
time  of  the  wife's  going  with  child,  access  must  be  pre* 
sumed,  and  the  child  must  be  deemed  legitimated.  But,  -on 
examination  of  this  doctrine,  it  was  found  unsatisfactoiy, 
and  it  is  now  holden^,  that  non-access  may  be  proved  to 
bastardize  the  issue,  although  it  should  appear,  that  the  bus* 
band  was  within  the  kingdom  during  the  period  of  gestation^ 
So  where  the  busbandi  in  the  course  of  nature,  cannot  have 
been  the  father  of  bis  wife's  child,  tlie  child  is  by  law  a  bas* 
tard,  whether  the  husband  be  within  reach  of  access  or  not ; 
as  in  the  case  of  a  natural  impossibility,  the  husband  being 
within  the  affe  of  puberty*;  or  disabled  by  bodily  infir- 
mity*. So  where  it|  was  proved,  that  the  husband  bad  not 
access,  until  a  fortnight  before  tbe  birth  of  the  child,  the 
child  was  adjudged^  to  be  illegitimate.  Tbe  wife  is  a  wit- 
ness of  necessity,  as  to  the  fact  of  adulterous  intercourse, 
because  that  lies  within  her  own  knowledge^  and  she  is  the 
only  person  who  may  be  supposed  privy  to  it,  except  the 
adulterer.  This  case,  therefore,  affords  an  exception  to  the 
general  rule,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  affecting  his  interest  or 
character.  But  non-<iccess  must  be  proved  by  other  testi- 
mony' than  that  of  tbe  wife,  and  this  rule  holds  aithough  the 
bustiand  be  dead*. 

The  presumption  of  legitimacy  arising  from  the  birth  of 
a  child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunity  of  access  ta 
each  other  during  the  period  in  which  a  child  could  be  be- 
gotten and  bom  in  the  course  of  nature,  may  be  rebutted  by 
circumstances  inducing  a  contrary  presumption^ 

a  Doe  d.  Jackson  y.  WilkiDSOD,  3  B.  c  R.  t.  Reading  Rep.  Temp.  Hard.  79. 

and  C.  413.  R.  ▼.  Rooke,  1 .  Wils.  S40.  and  Aodri 

X  Queen  ▼.  Munrey,  Salk.  122.  10. 

y  Pendrell  v.  Pendrell,  Sir.  905.  R.  v.  d  R.  ▼.  Reading,  Rep.  Temp.  Hard.  79. 

Mdall,  Str.  1076.  Rep.  Temp.  Haidw.  R.  v.  Rooke,  1  WiU.  340.  and  Andr. 

379.  and  Andr.  9.  10. 

s  1  H.  6. 3.  b.  e  R.  t.  Kea,  11  East,  1^. 

a  1  Rol.Abr.  369.  cited  by  Lord  Ellen-  f  Banbury  Claim   of  Peerage,  D.  P. 

t>orougb,  8  East,  205.  2  May,  1811.    Opinion  of  tbe  judges. 
bR.v.Lu£fe,  8Eastl93. 
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The  Act  €^  the  T>irtli  of  a  child  from  a  womim  united  to  a 
mao  by  lawful  wedlock,  is  generallyj.  by  the  law  of  England^ 
prkmdfaeie  eridenoe,  that  such  child  is  legitimate*.  Such 
primd/aeie  eTideuce  of  legiUinaGy  may  always  be  lawfully 
pebutted  by  satisfoctoiy  evidence  that  such  access  did  not 
take  place  between  the  husband  and  wife,  as  by  the  laws  of 
nature  is  necessanr^  in  order  for  the  man  to  be  in  fact  the 
Cither  of  the  chil<K  The  physical  feet  of  impotency.  or  of 
non-access,  cnr  of  non*generating  access,  as  the  case  may  be, 
may  always  be  lawfulljr  proved  by  means  of  such  1^1  evi- 
dence as  is  strictly  admissible  in  every  other  case  in  which  it 
is  necessary,  by  the  law  of  England,  that  a  physical  fact  be 
proved*. 

After  proof  given  of  such  access  of  the  husband  and  wife, 
by  which,  according  to  the  laws  of  nature,  he  might  be  the 
father  of  a  child  (bv  which  is  to  be  understood  proof  of 
sexual  intercourse  between  them),  no  evidence  can  be  re* 
ceived,  except  it  tend  to  falsify  the  proof  that  such  inter« 
course  had  taken  place*.  Such  proof  must  be  regulated  by 
the  same  principles  as  are  applicable  to  the  establishment  of 
any  other  &ct^ 

In  every  case  where  a  child  is  bom  in  lawful  wedlock,  the 
husband  not  being  separated  from  his  wife  by  a  sentence  of 
divorce,  sexual  intercourse  is  presumed  to  have  taken  place 
between  the  husband  and  wire,  until  that  presumption  is  en« 
countered  by  such  evidence  as  proves  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual  inter* 
course  did  not  take  place  at  any  time,  when  by  such  inter- 
course the  husband  could,  according  to  the  laws  of  nature, 
be  the  father  of  such  child". 

The  presumption  of  the  legitimacy  of  a  child  bom  in  law- 
ful wedlock,  the  husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  can  be  legally  resisted  only  by  evi- 
dence of  such  facts  or  circumstances,  as  are  sufficient  to 
prove,  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  no  sexual  intercourse  did  take  place  between 
the  husband  and  wife  at  any  time,  when  by  such  intercourse 
the  husband  could,  by  the  laws  of  nature,  be  the  father  of 
such  child^ 

Where  the  legitimacy  of  a  child  in  such  a  case  is  disputed, 

g  Banbiny  Claim  of  Peemge,  D.  P.  k  IS. 

Opiaionor  tbejadgeg,13Majr,  1811.  1   |b. 

N.  This  Claim  was  disallowed,  D.P.  m  lb.  S.  C.  4  July,  1811. 

9  March,  1813. 21  Peers  to  13.  u  Opinion  of  the  judges,  S.  C.  4  July, 
h  lb.  1811. 

i   lb. 
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on  the  ground  tbat  the  husband  was  not  the  father  of  such 
child,  the  question  to  be  left  to  the  jury  is,  whether  the  hus- 
band was  the  iather  of  such  child ;  and  the  evidence  to  prove 
that  he  was  not  the  father,  must  be  of  such  facts  and  circum- 
stances, as  are  sufficient  to  prove  to  the  satisfaction  of  a 
juiy,  that  no  sexual  intercourse  took  place  between  the  bus- 
band  and  wife  at  any  time,  when,  by  such  intercourse  the 
husband  could,  by  the  laws  of  nature,  be  the  father  of  such 
child*  (44). 

A  child  begotten  after  a  divorce,  a  mensit  et  thoro,  shall  be 
taken  .to  be  a  bastard^ ;  otherwise  after  voluntary  separation, 
unless  found  that  the  husband  had  no  access. 

Upon  the  question  of  marriage,  it  is  part  of  the  law  of  Eng- 
land that  the  law  of  the  countrv  where  the  marriage  i^  solem- 
nised shall  be  adopted  ;  and  the  same  observation  applies  to 
the  distribution  of  personal  property  according  to  the  law  of 
the  domicile.  But  the  same  principle  does  not  apply  to  the 
inheritance  of  real  property  ;  to  that  the  lex  loci  is  alone  ap- 
plicable* Legitimacy  alone  is  not  sufficient  to  make  a  per- 
son inherit  socage  lands ;  it  must  be  legitimacy  sub  modo ; 
the  heir  must  be  a  child  born  after  marriage.  Hence  a  child 
bom  in  Scotland  of  unmarried  parents^,  domiciled  in  that 
country,  and  who  afterwards  intermariy  there,  is  not  by  such 
marriage  rendered  capable  of  inheriting  lands  in  England* 

Mortgagee, — In  ejectment  by  a  mortgagee,  if  the  mort- 
gagor be  in  po88e8sion^  proof  of  the  execution  of  the  mort- 
gage deeds  by  the  subscribing  witness,  will  be  sufficient  to 
support  the  mortgagee's  title ;  but  if  a  third  person  is  in  pos- 
session, the  mortgagee  should  also  prove,  that  such  third  per- 
son has  paid  rent  to,  or  otherwise  acknowledged  the  title  of 
the  mortgagor. 


o  lb.  q  Doe  d.  Birtwhistle  ▼.  Vardill,  5  B.  and 

p  Parishes  of  St.Georgfe  and  St.  Marga-        C  438. 

ret*s,Westminster,  1  Salk.  123.  r  Peake*s  Ei^id.  324. 


(44)  **  The  non-existence  of  sexual  intercourse,  is  generally  ex- 
pressed by  the  words  *<  non-access  of  the  husband  to  the  wife.** 
And  we  understand  those  expressions  as  applied  to  the  present 
question  as  meaning  the  same  thing ;  because  in  one  sense  of  the 
word  **  access,*'  the  husband  may  be  said  to  have  access  to  his 
wife  as  being  tn  the  same  pZoce,  or  tn  the  same  house^  and  yet  under 
circumstances  such  as  instead  of  proving,  te^d  to  disprove,  that 
any  sexual  intercourse  had  taken  place  between  them.*'  Remark  of 
the  judges. 
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JReefor.  In  ejectment  by  a  rector  for  a  rectory',  it  seems 
that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  sub- 
scribed and  publicly  read  the  thirty-nine  articles ;  for  where 
any  act  is  required  to  be  done,  so  that  t^e  party  neglecting 
it  would  be  guilty  of  a  criminal  neglect  of  duty  in  not  hav- 
ing done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary  on  the  other  side. 

Hence  where  a  prebendary  brought  ejectment  for  a 'house, 
belonging  to  his  prebend,  and  was  required  to  shew  that  he 
had  performed  the  requisites  necessary  by  law  to  make  him 
prebendary;  Wilmot,  J.  held%  that  it  ou^bt  to  be  presumed 
that  be  had  performed  them,  until  somethmg  appeared  to  the 
contrary. 

In  addition  to  the  proof  of  his  title,  formerly  the  lessor  of 
the  plaintiff  was  obljged  to  prove"  the  defendant  in  possession 
of  the  lands,  &c.  to  which  he  makes  title.  But  this  is  now 
rendered  unnecessary  by  the  content  rule,  which  see  ante^ 
p.714. 

N.  A  tenant  in  possession  cannot  be  a  witness  to  support 
his  own  possession'. 

If  a  material  witness  for  the  defendant  be  made  a  co-de- 
fendant, he  should  suffer  judgment  by  default  (45).  Where 
there  are  several  demises  of  two  persons,  although  the  evi- 
dence shews  the  title  to  be  exclusively  in  one  of  them,  the 
other  cannot  be  compelled  by  the  defendant  to  be  examined 
as  a  witness  for  him ;  because  the  lessor  for  the  plaintiff  in 
ejectment  isBubstantialiy  the  plaintiff  on  the  records 

The  parish  register,  or  an  examined  copy  thereof,  will  be 
evidence  to  prove  christening,  marriages,  or  burials.   A  regis- 


•  See  Monk  t.  Bntler,  1  RoU.  Rep.  83.  d  Blanchard  v.  Wood,  1  Boi.  k  Pnl. 

recognised  in  Powell  ▼.  Milbank,  2  573.     Qoodrigfat  ▼.  Rich,  7  T.  R. 

BI.  R.  863.    See  also  Williams  ▼.  327.  in  which  Deed.  Jesse  v.  Baoebns, 

East  India  Com|mi^,  3  East's  R.  Bui.  M.  P.  110.  was  overruled. 

IM.  X  Doe  d.  Foster  t.  Williams,  Cowp. 

t  8b«rard*s  case,  cited  by  de  Grey,  C.  621. 

J.  delivering  the  opinion  of  the  court  y  Fenn  on  the  several  demises  of  Pew- 

in  Powell  v.  Milbank,  2  Bl.  R.  853.  triss  and  Thompson  t.  Granger,  3 

u  Smith  V.  Mann,  1  Wils.  220.    Fenn  Camp.N.P.C.  177. 


(45)  One  of  two  defendants,  who  has  suffered  Judgment  by 
default,  may  be  called  to  prove  the  other  defendant  m  possession. 
Doe  d.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  198.  ted  qua.  and  see 
Chapman  t.  Graves,  2  Camp.  N.  P.  C.  333«  n. 
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ter  of  baptism  is  not  per  se  efridence^  of  the  place  of  the 
birth  of  the  party  baptissed. 

The  original  visitation-books  of  heralds*,  compiled  when 
progresses  were  solemnly  and  regularly  made  into  every  part 
of  the  kingdom^  to  inquire  into  the  state  of  families,  ana  to 
register  such  marriages  and  descents  as  were  verified  to  them 
on  oath,  are  allowed  to  be  good  evidence  of  pedigrees. 

Although  it  is  a  general  rule  that  hearsay  evidence  is  not 
admissible,  yet  in  some  cases  where  a  strict  adherence  to 
that  rule  would  utterly  fprevent  the  party  from  establishing 
his  case,  the  law  sanctions  a  departure  from  it  (46).  Hence 
the  declarations  of  the  members  of  a  family  are  received 
in  evidence  as  to  pedigrees^;  but  evidence  of  what  a  mere 
stranger  has  said  has  ever,  been  rejected  in  such  cases  (47), 
So  the  dying  declarations^  of  aperson,  who  bad,  as  she  herself 
stated,  been  servant  to  M.  W.,  through  whom  the  pedigree 
was  traced,  as  to  the  relationship  of  the  lessor  of  the  plaintiff 
to  the  person  last  seised^  have  been  rejected.    The  husband 

s  R.  V.  North  PetbertoB,  5  B.  &  C.  508.    b  Per  Lord  K^oyoB,  C.  J.  in  R.  t.  Erii- 
a  MaUbew  t.  Port,  Comb.  63.    3  BL        well,  3  T.  R.  723. 
Com]n«c.  7. 11.  c  Doe  d.  Sution  ▼.  Rideway,  4  B.  and 

A.  63. 


(46)  **  Hearsay  is  good  evidence  to  prove,  who  is  ny  mud* 
father,  when  he  married,  what  children  he  had,  &€•  of  which  it  n 
not  reasonahle  to  presume  that  I  have  better  evidence ;  so  to  prove 
that  my  father,  mother^  cousin,  or  other  relation  heyond  the  sea  is 
dead,  and  the  common  reputation  and  belief  of  it  in  the  family, 
gives  credit  to  such  evidence."  Gilb,  L.  Ev.  21 2,  edit.  176L  See 
also  Doe  d.  Banninff  v.  Griffin,  15  East,  293.  where  it  was  prov^ 
by  one  of  the  family,  that  many  years  before,  a  youneer  brother 
of  the  person  last  seised  had  gone  abroad,  and  according  to  the 
repute  of  the  iamily  had  died,  and  that  witness  had  never  heard  in 
the  family  of  his  having  been  married.  This  was  hoUlen  to  be  suf- 
ficient pnmdfade  evidence^  that  the  party  was  dead  without  lawful 
issue. 

(47)  In  ejectment  brought  by  the  Duke  of  Athol,  Mr.  Sharpe,  at- 
torney, was  at  first  permitted  to  give  in  evidence  what  he  had  heard  aa 
old  servant  of  the  family  (since  dead)  say  concerning  this  pedigree, 
but  it  being  stronglv  objected  to,  and  HoUings  reWing  on  tne  (Ejec- 
tion, they  afterwards  gave  other  evidence.  M.  S.  Mr.  Wegg.  See 
a  different  statement  of  this  case  in  Gilb.  Law  of  Ev.  112.  and  Bull. 
N.  P.  290,  under  the  name  of  D.  of  Athol  v.  Ld.  Ashbumham.  But 
quse.  if  the  foregoing  be  not  more  correct.  Declarations  of  servanti 
and  intimate  acquaintance  are  not  admissible.  Johnson  v.Lawson, 
2  Bingh.  66. 
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ktt  been  considered  as  a  member  of  the  wife's  family  within 
this  exception' ;  and,  consequently,  his  declarations  as  to  the 
illegitimacy  of  his  wife  are  admissible  in  evidence.  So  a 
wi<k>w  has  been  allowed  to  prove  the  declarations  of  her 
deceased  husband  in  support  of  her  son*s  title,  although  the 
husband,  if  living,  would  have  had  the  right  which  the  de- 
clarations went  to  establish*.  So  declarations  of  a  person  en- 
titled to  a  remainder  upon  failure  of  issue  of  the  then  pos- 
sessor are  admissible,  although  the  title  of  the  plaintiff  was 
that  which  the  person  making  the  declarations  would  have 
bad,  if  living.  But  in  all  cases,  if  it  appears  that  the  declara- 
tions have  l^n  made  post  litem  motam,  that  is,  not  merely 
after  the  commencement  of  the  suit  but  after  the 'dispute  has 
arisen*,  they  are  not  to  be  received. 

In  the  case  of  the  Banbury  claim  of  peerage,  D.  P.  93d 
February,  1809,  the  counsel  for  the  petitioner  stated  that  he 
would  offer  in  evidence  certain  depositions  taken  upon  a  bill 
(seeking  relief)f  filed  in  the  Court  of  Chancery  on  the  9th  of 
February,  1640,  by  Edward,  the  eldest  son  of  the  first  Earl 
of  Banbury,  an  infant,  by  his  next  friend.  This  evidence 
having  been  objected  to,  and  the  point  ai^ued,  the  following 
questions  were  proposed  to  the  juages : 

Upon  the  trial  of  an  ejectment  brougEt  by  E.  F.  against 
6.  H.  to  recover  the  possession  of  an  estate,  E.  F.,  to  prove 
that  C.  O.  from  whom  E.  F.  was  descended,  was  the  legiti- 
mate son  of  A.  B.,  offered  in  evidence  a  bill  in  Chancery,  pur- 
porting to  have  been  filed  by  C.  D.  150  years  before  that 
time  by  his  next  friend,  such  next  friend  therein  styling  him- 
self the  uncle  of  the  infant  for  the  purpose  of  perpetuating 
testimony  of  the  fact  that  C.  D.  was  the  legitimate  son  of 
A.  B.,  and  which  bill  stated  him  to  be  such  legitimate  son 
(but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if  C.  D. 
was  illegitimate^  were  parties  to  the  suit,  the  only  defendant, 
being  a  person  alleged  to  have  held  lands  under  a  lease  from 
A.  B.,  reserving  rent  to  A.  B.  and  his  heirs) :  and  also  offered 
in  evidence  depositions  taken  in  the  said  cause ;  some  of  them 
purporting  to  be  made  by  persons  styling  themselves  relations 
of  A.  B.;  others  styling  themselves  servants  in  his  family; 
others  styling  themselves  to  be  medical  persons  attendant 
upon  the  family ;  and  in  their  respective  depositions  stating 
facts,  and  declaring  that  C»  D.  was  the  l4;itimate  son  of 

d  Vowlei  T.  Tonngi  13  Vei.  143.  Lord  e  Peerage  case  dted  by  Abbott,  C.  J. 
Eiskine,  Q.  Doe  d.  Nortbej  y.  Harvey,  in  Doe  d.  Filmer  ▼.  Tanrer,  Ryan,  and 
Devon  Summ.  Ass.  1825.  S.  P.  per        Moody,  141. 

Littledale  J.  Ryan,  and  Moody^s  Ml  f  S.  C. 

P.  C.  297.  g  Berkl^,  Peeiage  case,  4  Campbk  401 . 
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A.  B«,  and  that  he  was  in  the  family,  of  which  they  were 
respectively  relations,  servants,  and  medical  attendants,  re- 
puted so  to  be : 

1st  question.  Are  the  bill  in  equity,  and  the  depositions 
respectively,  or  any,  and  which  of  them,  to  be  received  in 
the  courts  below,  upon  the  trial  of  such  ejectment  (G.  H.  not 
claiming  or  deriving,  in  any  mnnner,  under  either  the 
plaintiff  or  defendant  in  the  said  chancery  suit),  either  as 
evidence  of  facts  therein  [alleged,  denied,  or]  deposed  to,  or 
ca  declarations  respecting  pedigree ;  and  are  they,  or  any 
and  which  of  them,  evidence  to  be  received  in  the  said  cause, 
that  the  parties  filing  the  bill,  and  making  the  depositions, 
respectively  sustain^  the  characters  of  uncle,  relations,  ser- 
vants, and  medical  persons,  which  they  describe  themselves 
therein  sustaining? 

Answer  (48).  Neither  the  bill  in  equity,  nor  the  deposi- 
tions, are  to  be  received  in  evidence  in  the  courts  below,  on 
the  trial  of  the  ejectment,  either  as  evidence  of  the  fiicts 
therein  [alleged,  denied,  or]  deposed  to,  or  as  declarations 
respecting  pedigree;  neither  are  any  of  them  evidence  that 
the  parties  filine^  the  bill,  or  making  the  depositions,  respec- 
tively sustained  the  characters  of  uncle,  relations,  servants, 
and  medical  persons,  which  they  describe  themselves  therein 
sustaining.  The  judges  further  added,  that  it  would  not 
make  any  difference  in  their  opinion,  if  the  bill,  stated  to 
have  been  filed  by  C.  D.,  by  his  next  friend,  had  been  a  bill 
seeking  relief. 

2nd  question.  Whether  any  bill  in  chancery  can  ever  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  facts 
either  alleged  or  denied  in  such  bill  ? 

Answer.  Generally  speaking,  a  bill  in  chancery  cannot  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  fact  either 
alleged  or  denied  in  such  bill.  But  whether  any  possible 
case  might  be  put  which  would  form  an  exception  to  such 
general  rule,  the  judges  could  not  undertake  to  say. 

3rd.  question.  Whether  depositions,  taken  in  the  Court  of 
Chancenr,  in  consequence  of  a  bill  to  perpetuate  the  testi- 
mony of  witnesses,  or  otherwise,  would  be  received  in  evi- 
dence to  prove  the  facts  sworn  to,  in  the  same  way  and  to 
the  same  extent  as  if  the  same  were  sworn  to  at  the  trial  of 
an  ejectment  by  witnesses  then  produced  ? 


(48)  The  C.  J.  of  C.  B.  delivered  the  opinion  of  the  judges  of 
the  30th  May,  1809. 
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Answer*  Such  depositions  would  not  be  received  in  evi- 
dence, in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  nol  the  same  as  in  the  cause  in  the  C!ourt  of  Chancery, 
or  did  not  claim  under  some  or  one  of  such  parties. 

If  the  question  be,  whethef  a  certain  manor  be  ancient 
demesne  or  not,  the  trial  shall  be  by  Domesday  Book,  which 
will  be  inspected  by  the  court\ 

In  ejectment   for  the  manor  of  Artam^  the  defendant 

C leaded  ancient  demesne,  and  when  Domesday  Book  was 
rou^ht  into  court,  would  have  proved,  that  it  was  anciently 
called  Nettam,  and  that  Nettam  appears  by  the  book  to  be 
ancient  demesne;  but  he  was  not  permitted  to  give  such 
evidence ;  for  if  the  name  be  varied,  it  ought  to  have  been 
averred  on  the  record. 

An  ancient  writing  found  among  the  court  rolls  of  a  ma* 
nor,  stated  to  be  ^isr  tusensu  omnium  tenentium,  and  proved 
to  have  been  delivered  down  from  steward  to  steward,  is 
admissible  evidence,  although  not  signed  by  any  person,  to 
prove  the  course  of  descent  within  the  manor'^.-^And  the 
same  rule  holds,  with  respect  to  an  entry  in  the  court  rolls 
of  a  presentment  made  by  the  homage  of  the  customary 
mode  of  descent  within  the  manor,  although  no  instances  be 
proved  of  any  person  having  taken  according  to  the  mode  of 
descent  pointed  out  in  the  presentment^ 

Custom  is  of  the  very  essence  of  a  copyhold;  and  if  the 
custom  be  silent,  the  common  law  must  regulate  the  course 
of  descent.— Customs  are  to  be  taken  strictly  and  cannot  be 
extended  by  implication."— Hence  where  the  custom  is,  that 
the  eldest  sister  shall  inherit,  yet,  by  that  custom  the  eldest 
aunt  or  the  eldest  niece  shall  not  inherit  the  land^.  So  if 
the  custom  be  that  the  youngest  son  shall  inherit,  and  a  noan 
has  issue  two  sons  and  dies,  and  the  land  descends  to  the 
younger  son,  who  dies  without  issue,  the  eldest  son  of  the 
ebksi  brother  shall  have  the  land ;  because  the  custom  does 
not  hold  in  the  transversal  line,  but  only  in  the  Hneal  de- 
scent*. 

Evidence  of  reputation  of  the  custom  of  a  manoi^,  that, 
in  default  of  sons,  the  eldest  daughter,  and,  in  default  also 
of  daughters,  the  eldest  sister^  and  in  case  of  the  death  of 
allj  the  descendants  of  the  eldest  daughter  or  sister  respec- 

h  Hob.  18S.  1  Roe  d.  Bebee ▼. Parker,  5T.  R.  2S. 

i  Qn^oxj  V.  Withen,  H.  2S  Car.  3.  m  Ratcliff  r.  Cha|iman»4Leon.242. 

Gilb.  £v.  44. 3  Keb.  668.  S.  C.  n  1  Rol.  Abr.  024.  pi.  3* 

k  Denn  d.  Qoodwin  r.  Spny,  1 T.  R.  o  Doe  d.  Foster  and  anottier  v.  fiiiBOD, 

466.  12  East,  62. 

VOR.ll.  ,  F 
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lively  of  the  jsereon  last  seised  ghould  take^  is  •  proper  to  be 
left  to  the  jury  of  the  existence  of  such  a  custom,  as  applied 
to  a  great  nephew  (the  grandsou  of  an  eldest  sister)  of  the 
person  last  seised ;  although  the  instances  in  which'  it  was 
proved  to  have  been  put  in  use  extended  no  farther  than 
those  of  eldest  daughter  and  eldest  sister,  and  the  son  of  an 
eldest  sister.  The  existence  of  such  extended  custom  in 
adjacent  manors  seems  to  be  no  evidence  of  the  custom  in 
the*  particular  manor. 

The  premises  were  laid  in  the  declaration  to  be  in  the  parish 
of  Famham,  and  at  the  trial  were  proved  to  be  in  the  parish 
of  Farnham  Royal;  but  it  was  not  shewn  by  the  defendant 
that  there  were  two  Farnhams.  The  variance  was  holden 
to  be  immaterial  And  where  lands  were  described  in  the 
declaration  to  be  in  the  parish  of  Westbury  in  the  county  of 
Gloucester,  and  it  was  proved  at  the  trial  that  there  were 
two  parishes  of  Westbury  in  that  county ;  viz.  Westbury 
upon  Trim  and  Westbury  upon  Severn;  still  it  was  holden^ 
not  to  be  a  variance ;  although  if  there  had  been  any  plea  in 
abatement  in  ejectment,  it  might  have  been  a  good  objection 
on  such  plea. 

Evidence  an  the  Part  of  the  De/endant.^^K  the  defendant 
prove  a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient, 
though  he  have  not  any  title  himself;  but  he  ought  to  prove 
a  subsisting  title  out  of  the  lessor,  for  producing  an  ancient 
lease  for  1000  years  will  not  be  sufficient,  unless  he  Ifkewise 
prove  possession,  under  such  lease,  within  twenty  year^'. 

So  if  the  defendant  produce  a  mortgage  deed,  where  the 
interest  has  not  been  paid,  and  the  mortgagee  never  entered, 
it  will  not  be  sufficient  to  defeat  the  lessor,  who  claims  under 
the  mortgagor* ;  because  it  will  be  presumed  that  the  money 
was  paid  at  the  day,  and  consequently,  that  it  is  not  a  sub- 
sisting title ;  but  ii  the  defendant  prove  interest  paid  upon 
such  mortgage,  after  the  time  of  redemption,  and  within 
twenty  .years,  it  will  be  sufficient  to  nonsuit  the  plaintiff. 
No  less  time  than  twenty  years  will  raise  a  presumption  that 
a  mortgaged  term  has  been  assigned  or  surrendered ;  although 
the  defendant  neither  proves  that  interest  continues  to  be 
paid,  nor  in  any  way  accounts  for  his  possession  of  the  mort- 
gage deed^ 

f>  Dec  d.  ToUet  t.  Saher,  13  East,  9.  r  BuU.  N.  P.  1 20. 

i|  Doe  d    Jamet  and  wife  v.  Harrii,  i  Wilson  v.  Witbetby,  per  Holt,  C,  J. 

B.  R.  M.  T.  57  Geo.  3.  M.  S.  and  5  M.  BuU.  N.  P.  1 10. 

«nd  8.  Its.  8.  C.  t  Doe  r.  Calvert,  5  Taunt.  170. 
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> 

The  defetndani  produced  a  mortgage  for  years^,  by  deed, 
from  the  plaintiflTs  ancestor,  upon  which  was  an  indorsement: 
in  hse  9erba,  **  Received  of  M.  O.  500/.  on  the  within  re< 
cited  mortgage,  and  all  interest  due  to  this  day;  and  I  do 
hereby  release  to  the  said  M.  O.,  and  discharge  the  mort-. 
gaged  premises  from  the  said  term  of  500  years.*'  On  a 
case  reserved,  the  court  held,  1st,  that  these  words  amounted 
to  a  surrender  of  the  term ;  2d,  that  such  surrender  might  be 
by  note  in  writing,  without  deed,  by  the  statute  of  frauds 
(99  Car.  2.  c.  3.  s.  3.) ;  3d,  that  a  pote  in  writing  was  not  re- 
quired to  be  stamped  (49). 


XII.  Vd'dict'^udgment — Execution, 

VerdicL'^Is  an  ejeciiojimue  of  a  messuage^  if  it  be  found 
that  a  small  part  of  the  house  is  built,  by  encroachment,  up- 
on the  land  of  the  plaintiff,  and  not  the  residue,  yet  plaintiff 
shall  recover  for  that  parcel  by  the  name  of  a  messuage. 

Upon  trial  at  bar  in  an  ejectio  firmcBf^  by  a  jury  from 
Kent,  the  declaration  was  of  a  fourth  part  of  a  fiftn  part ;' 
and  the  title  of  the  plaintiff  was  only  to  one-third  of  one-' 
fourth  of  one-fifth,  being  only  one-third  of  what  was  declared 
for.  And  it  was  said,  that  plaintiff  could  not  have  a  verdict, 
because  the  verdict  ought  to  agree  with  the  declaration. 
But|7^  cur.  The  verdict  may  be  taken  according  to  the, 
title. 

Iti  ejectment,  declaration  was  for  a  moiety  of  land  of 
gavelkind  tenure,  in  Kent* ;  and  the  question  was,  whether 
the  lessor  of  the  plaintiff  could  recover  a  third  part  of  the 
land  described,  having  claimed  a  moiety  in  the  declaration  ? 

n  Fanner  d.  Earl  v.  Rog^ers  and  another,  y  Ablett  d.  Glenbam  v.  Skinner,  1  Sidi  ' 

T.  1755.  C.  B.  Bull.  N.  P.  110. 2  WiU.  229. 

26.  B.C.  z  Denn  d.  Burgess  v.  Purvis,  1  Burr, 

z  2  Roll.  Abr.  704.  326.  and  MSS.    Sec  Comb.  101 . 


(49)  So  in  Hodges  v.  Drakeford,  1  £os.  and  Pul.  N.  R.  270.  it 
IS  holden,  that  an  assignmeDt  in  writing,  not  under  seal,  indorsed 
on  a  lease,  did  not  require  a  stamp  duty  before  the  slat.  44  Geo.  3. 
c.  98.  But  now,  by  that  statute,  a  dedi  or  oUktr  t»»(rument  of  assign- 
ment is  made  subject  to  a  stamp  duty.  The  like  provision  has  been 
made  by  the  last  stamp  act,  55  Geo.  3.  c.  184.  See  Schedule, 
Fart  I.  tit.  Mortgage. 
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XIII.    Writ  of  Error. 

Br  Btat.  16  &  17  Car.  3.  c.  8.  s.  3.  it  ib  enacted,  that  **  No 
execution  shall  be  staid  by  writ  of  error  upon  any  judgment, 
c^ier  verdict  in  ejectio  finiuB^  unless  the  plaintiff  in  error 
shall  become  bound  in  such  reasonable  sum  as  the  court  of 
error  shall  think  fit,  to  pay  the  plaintiff  in  ejectment,  all  such 
costs,  damages,  and  sums  of  money,  as  shall  be  awarded 
upon,  or  after  such  judgment  affirmed^  discontinuance  or 
nonsuit  had.** 

The  practice  has  been  to  take  a  recognizance  in  double  the 
annual  rent  of  the  premises,  when  that  can  be  ascertained^ 

Although  the  words  of  the  statute  seem  to  require  a  recog- 
nizance hy  ike  plaintiff  in  error  himself^,  yet  it  has  been 
holden,  that  the  intention  of  the  legislature  will  be  satisfied 
by  plaintiffs  in  error  procuring  responsible  persons  to  enter 
into  the  obligation  required. 

The  plaintiff  in  error  is  not  bound  to  give  the  defendant  in 
error,  notice  of  his  entering  into  the  recognizance^ 

By  another  clause"  of  the  same  statute, ''  in  case  of  affirm- 
ance, discontinuance,  or  nonsuit,  the  courts  are  to  issue  a 
writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the  da- 
mages, by  any  waste  committed,  after  the  first  judgment ; 
and  are  thereupon  to  give  judgment,  and  award  execution 
for  the  same,  and  also  ror  costs  of  suit" 


%IV.  In  what  Cases  a  Court  of  Equity  will  restrain  the 
Party  from  bringing  further  Ejectments,  by  granting 
a  perpetual  Inf  unction. 

Where  several  verdicts  had  been  obtained  in  ejectment, 
upon  the  same  title  to  the  satisfaction  of  the  court,  a  perpe- 
tual  injunction  was  granted,  in  the  case  of  Earl  of  Bath,  in- 
fant,  and  others  v«  fherwin  and  others,  D.  P.  17th  January, 

i   7  Taunt.  427.  1  Dot  d.  Webb  ▼.  Gottodiyi  7  Tumt 

k  Ktcne  v.  DMxdon»  8  East,  298.  427. 

mS.  4. 


E/ECTMENT.  751 

1709",  reversing  the  decree  of  Lord  Chancellor  Cowper.  N. 
Lord  Cowper  and  Lord  Sommers  were  present  in  the  House 
of  Lords  when  this  decree  was  reversed. 

After  this  reversal  of  Lord  Cowper*s  decree,  it  was  usual 
to  grant  perpetual  injunctions  under  the  like  circumstances, 
as  was  said  by  Baron  Price,  in  the  case  of  Barefoot  v.  Fry, 
in  the  Court  of  Exchequer.  The  case  of  Barefoot  v.  Fry^ 
was  determined  by  E^re,  C.  B.  ai(d  Price,  Page,  and  Gilbert, 
barons,  on  the  20th  of  February,  179S,  in  Sergeant*s  Inn  Hall, 
on  a  bill  filed  for  a  perpetual  injunction  to  restrain  defendant, 
Fry,  from  any  further  proceeding  in  ejectment,  and  to  quiet 
plaintiff  in  his  possession.  The  defendant  having  brought 
five  ejectments,  had  been  nonsuited  upon  full  evidence  in 
three,  and  verdicts  found  for  the  lessor  of  the  plamtiff  in  the 
other  two.  A  perpetual  injunction  was  granted,  although  it 
was  said  by  Mr*  Ward  (defendant's  counsel),  that  courts  of 
equity  did  not  decree  perpetual  injunctions  upon  ejectments, 
and  only  upon  an  issue  directed.  Eyre,  C.  B.  observed,  that 
real  actions  could  not  be  brought  twice  for  the  same  thing, 
but  now  ejectments  having  been  introduced  in  the  place  of 
real  actions,  a  party  might  bring  as  many  ejectments  as  he 
should  think  fit;  and  this  was  a  reason,  why  courts  of  equity 
should  settle  and  quiet  the  rights  of  parties. 

In  Harwood  v.  Rolph,  after  three  verdicts  in  ejectment, 
another  ejectment  was  brought,  in  177^»  upon  which  a  spe- 
cial verdict  was  found  and  argued  in  C.  B.  in  Easter  and 
Trinitv  terms,  1773 ;  and  in  HiL  T.  1774,  judgment  was 
given  for  the  lessor  of  the  plaintiff  (3  Wils.  497.  2  Bl.  937. 
S.  C.)  and  upon  error  brought  in  the  Court  of  King's  Bencht 
the  cause  was  argued  there  in  Trinity  and  Michaelmas  term* 

1774,  and  the  judgment  of  the  court  of  C.  B.  was  reversed 
(see  Cowp.  87.);  whereupon  the  lessors  of  the  plamtiff 
brought  a  writ  of  error  in  parliament,  and  on  the  dth  May, 

1775,  the  judgment  of  the  Court  of  B.  R.  was  affirmed. 
Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  was 
made  for  a  perpetual  injunction,  to  restrain  dlefendants  from 
any  further  proceeding  in  ejectment,  which  was  finally  heard 
before  Lord  Bathurst,  Ch.  assisted  by  Sir  Thomas  Sewell, 
M.  R.  on  the  13th  June,  1776,  when  an  order  was  made  for 
a  perpetual  injunction. 

n  lUa  caie  wai  recogniied  in  Leigh-       217.  Jounialft  H.  of  Locdf,  Toi.  SI. 
ton  T.  00.  M.  7  Q.  Str.  404.  affirmed        fo.  455. 
D.  P.  3d  March,  1720.  2  Bio.  P.  C.    o  Bua^.  16$.  pi.  33S. 
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XV.  Of  Hke  Action  of  Trespass  for  Mesne  Projtts. 

AirTHOUGH  the  judgment  in  ejectment  is  for  the  recovery 
of  damages,  as  well  as  of  the  term,  yet,  from  the  nature  of 
the  declaration  in  that  action,  such  damages  are  necessarily 
confined  to  a  compensation  for  the  injury  sustained  by  thie 
ejectment^  which  being  fictitious,  the  damages  must  of  course 
be  nominal.  For  the  real  injury  sustained  by  the  plaintiff, 
▼iz«  the  perception  of  the  mesne  profits  by  the  tenant  in  pos- 
session, the  law  has  provided  another  remedy,  namely,  by 
an  action  of  trespass,  vi  et  amUs^  which  may  oe  brought  by 
the  lessor  of  the  plaintiff  in  ejectment^  either  in  his  own 
name,  or  in  the  name  of  the  fictitious  lessee  (50)  against  the 
person  in  actual  possession  and  trespassing;  and  in  which  the 
plaintiflT  may  declare,  not  only  .for  the  loss  of  the  mesne  pro- 
fits, but  also  for  the  costs  of  the  ejectment,  where  the  case 
requires  it,  as  after  judgment  in  ejectment  by  default  against 
the  casual  ejector.  This  action  is  local  in  its  nature,  and 
must  be  brought  in  the  county  where  the  lands  lie. 

It  was  formerly  doubted,  whether  an  action  for  mesne 
profits  could  be  brought,  in  the  name  of  the  fictitious  lessee 
or  nominal  plaintiff  in  ejectment^  after  a  judgmejU  by  efe- 
fault  against  the  casual  ejector:  but  in  the  case  of  Aslin  v. 
Parkin,  d  Burr.  665.  Barnes,  479.  4to.  edit  S.  C.  it  was  de- 
termined, that  it  might  be  so  brought,  as  well  as  after  a  judg- 
ment upon  a  verdict,  against  the  tenant  in  possession. 

The  action  for  mesne  profits  may  be  brought  by  one  tenant 
in  common,  who  has  recovered  in  an  action  of  ejectment  by 
default,  against  his  companion^ 

By  Stat  1  Geo.  4.  c.  87.  s.  2.  it  is  enacted,  "  that  wherever 
hereafter  it  shall  appear  on  the  trial  of  any  ejectment,  at  the 
suit  of  a  landlord  against  a  tenant,  that  such  tenant  or  his 
attorney  hath  been  served  with  due  notice  of  trial,  the  plain- 
tiff shall  not  be  nonsuited  for  default  of  the  defendant  s  ap- 
pearance or  of  confession  of  lease,  entry,  and  ouster;  but  the 
production  of  the  consent  rule  and  undertaking  of  the  defen- 
dant shall,  in  such  cases,  be  sufficient  evidence  of  lease,  entry, 

p  Goodtitle  v.  Tombs,  3  Wils.  118. 


(50)  Where  the  action  is  brought  in  the  name  of  the  fictitious 
lessee,  the  court  will,  upon  application,  stay  the  proceedings,  until 
security  is  given  for  answering  the  costs.    Bull  N.  P.  69. 
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and  caster ;  and  the  judge  before  wham  such  cause  shall 
come  00  to  be  tried  sballi  whether  the  defendant  shall  appear 
upon  such  trial  or  not»  permit  the  plaintiff,  on  the  trial,  after 
proof  of  his  right  to  recoVer  possessiou  of  the  whole  or  of  any 
part  of  the  premises  mentioned  in  the  declaration,  to  go  into 
evidence  of  the  mesne  profits  thereof,  which  shall  or  mi^ht 
have  accrued  from  the  day  of  the  expiration  or  determination 
of  the  tenant's  interest  in  the  same,  down  to  the  time  of  the 
verdict  given  in  the  cause,  or  to  some  preceding  day  to  be 
specially  mentioned  therein:  and  the  jury,  on  the  trial,  finding 
for  the  plaintiff,  shall,  in  such  case,  give  their  verdict  upon 
the  whole  matter,  both  as  to  the  recovery  of  the  whole  or 
any  part  of  premises,  and  also  .as  to  the  amount  of  the  da- 
mages to  be  paid  for  such  mesne  profits :  provided  that  no* 
thing  hereinbefore  contained  shall  be  construed  to  bar  any 
such  landlord  from  bringing  an  action  of  trespass  for  the 
mesne  profits,  which  shall  accrue  from  the  verdict,  or  the  day 
so  specified  therein*  down  to  the  day  of  delivery  of  possession 
of  toe  premises  recovered  in  the  ejectment/* 

JSoidbiee,-— The  evidence  necessavy  to  support  this  action 
(after  judgment,  upon  a  verdict  in  ejectment  against  the 
tenant  in  possession,  who  has  appeared  and  oonfeMed  lease, 
entry,  and  ouster)  is  as  follows :  an  examined  copy  of  the 
judgment  in  ejectment,  and  of  the  rule  of  court  to  confess 
lease,  entry,  and  ouster  (51),  proof  of  the  length  of  time  dur- 
ing which  the  defendant  has  occupied,  and  of  the  value  of  the 
mesne  profits,  and  of  the  costs  of  executing  the  writ  of  pos- 
session. 

(51)  <*  Where  the  judgment  is  had  against  the  tenant  in  posses^ 
turn,  and  the  action  of  trespass  brought  against  him,  it  seems  suffi- 
cient to  produce  the  judgment  without  proving  the  writ  of  posses- 
sion executed,  because  by  enterim^  into  the  rule  to  omfess,  the  de^ 
fendant  is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that 
either  ma^  mamtain  trespass  without  proving  an  actual  entry ;  but 
where  the  judgment  is  had  against  the  cosuoi  ejector ,  and  so  no  rule 
entered  into,  the  lessor  shall  not  maintain  trespass  without  an  actual 
entry,  and  therefore  ousht  to  prove  the  writ  of  possession  executed«** 
Thorp  V.  Pry,  coram  Blencowe,  J.  11  W.  3.  MSS.  Bull.  N.  P.  87. 
Noitheron  v.  Bowler,  at  Ezon.  Ass.  Button  v.  Box,  coram  Abney, 
J.  Oxford  SoBim.  Ass.  1742.  S.  P.  Notwithstanding  the  distinction 
taken  in  the  preceding  case,  it  may  be  prudent,  in  |(eneral,  to  be 
prepared  with  an  examined  copy  of  the  writ  of  posieesioa  and  reluni 
of  execution.  But  N.  If  the  plaintiff  has  been  let  into  poeseesion 
by  the  defendant,  that  will  supersec^e  the  naccMity  of  proving  that 
tn^  writ  of  possession  has  been  executed.  Per  Ellcnborougb,  C.  J. 
in  Calvert  v.  Horsfall,  4  Esp,  C.  167. 
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-  Where  the  judgment  in  ejectment  has  been  by  defanit 
against  the  casual  ejector,  and  so  no  rule  for  the  confession 
of  lease,  entry,  and  ouster,  the  plaintiflT,  in  the  action  for 
mesne  profits,  ought  to  be  prepared  with  an  examined  copy, 
not  only  of  the  judgment,  but  of  the  writ  of  possession  also; 
and  the  return  of  execution  thereon,  and  proof  of  the  costs 
in  the  ejectment,  and  in  executing  the  writ  of  possession : 
proof  of  the  value  of  the  mesne  profits  will  be  required  in 
this  case  as  in  the  former. 

The  judgment  in  ejectment  will  be  conclusive  evidence 
against  the  tenant  in  possession  of  the  plaintiffs  title,  from 
the  day  of  demise  laid  in  the  declaration  in  ejectment ;  con- 
sequently in  the  action  for  mesne  profits,  it  is  not  necessary 
for  the  plaintiff  to  be  prepared  with  proof  of  title,  except 
where  he  seeks  to  recover  profits  antecedent  to  the  day  of 
the  demise  (52),  or  brings  his  action  against  a  precedent  oc- 
cupier'  (53) 

The  general  issue  in  this  action  is,  Not  guilty. 

If  the  plaintiff  declares  against  the  defendant,  for  having 
taken  the  mesne  profits  for  a  longer  period  of  time  than  six 
years,  before  action  brought,  the  defendant  may  plead  the 
statute  of  limitations ;  viz.  not  guilty  within  six  years  before 
the  commencement  of  the  suit,  and  thereby  protect  himself 
from  all  but  six  years. 

This  action  being  for  the  recoveiy  of  damages%  which  are 
uncertain,  the  bankruptcy  of  the  defendant  cannot  be  pleaded 
in  bar. 

-  A  judgment,  recovered  in  ejectment  against  the  wifeP,  can- 
not be  given  in  evidence  in  an  action  against  the  husband  and 
wife,  for  the  mesne  profits. 

If  there  be  two  counts,  and  the  defendant  pleads  to  the 
first.  Not  guilty,  and  in  the  last  suffers  judgment  by  default, 

q  Decosta  v.  AUdns,  Bull.  N.  P.  87.        b  Denn  v.  White  and  Wife,'7T.R.  113, 
r  Goodtitle  y.  North,  Doug.  583. 


(52)  These  profits  are  seldom  the  object  of  litigation,  because  the 
demise  and  ouster,  in  ejectment,  are  generally  laid  soon  after  the 
time  when  le8sor*s  title  accrued.  Run.  Eject  438.  N.  Where  an 
entry  has  been  made  to  avoid  a  fine,  the  party  so  avoiding  the  fine 
cannot  lay  his  demise  in  ejectment,  or  recover  the  profits  that  ^c« 
crued,  befi>re  such  entry.    Compere  v.  Hicks,  7  T.  K.  727. 

'  {53)  In  these  cases  the  action  should  be  brought  in  the  name  of 
the  lessor  of  the  plaintiff. 
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the  defendant  will  be  entitled  to  a  verdict  on  the  first  coant, 
if  plaintiff  cannot  prove  that  defendant  bad  committed  ano- 
ther and  a  different  act  of  tre&paas  from  that  confessed  by 
Uie  defendant*  Trespass  for  mesne  profits.  The  declaration 
contained  two  counts,  the  first  of  which  stated  the  entry  and 
expulsion  on  the  '25t\k  Marcb»  1794;  and  the  last  stated 
the  entry  and  expulsion  on  the  3d  June,  1797.  To  the  first 
count,  the  defendant  pleaded,  not  guilty,  and  on  the  last  he 
suffered  judgment  to  go  by  default  The  venire  was  awarded 
as  well  to  try  the  issue  joined  on  the  first  count,  as  to  assess 
damages  on  the  last.  At  the  trial  the  plaintiff  proved  one 
act  of  trespass  only,  which  was  covered  by  the  last  count; 
it  was  boldenS  that  a  verdict  should  be  entered  up  for  the 
defendant  on  the  first,  and  damages  assessed  on  the  last. 

If  the  plaintiff  recover  less  than  forty  shillings  damages", 
and  the  judge  does  not  certify  that  the  title  came  in  question, 
the  plaintiff  will  not  be  entitled  to  any  more  costs  than 
damages. 

t  Compere  t.  Hicksi  7  T.  R.  727.       u  Doe  ▼.  Daries,  6  T.  R.  593. 


(     w  ) 
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EXECUTORS  AND  ADMINISTRATORS. 

L  Of  Bcma  NaiabUia. 

II.  Qf  the  tfaiure  of  the  Interegt  of  an  Executor  or  Ad^ 
ministrator  in  the  Estate  of  the  Deceased.    In  what 
Cases  it  is  transmissible;  and  where  an  Admimstra^ 
tion  de  bonis  non  is  necessary. 
in.  Of  limited  or  temporary  Administrations. 
IV.  ()f  an  Executor  de  son  Tort. 

V«  Qf  the  Disposition  qf  the  Estate  qf  the  Deceased^ 
and  of  the  Order  in  which  such  Disposition  ought  to 
be  made. 
VI.  Of  Admission  of  Assets. 
VII.  ()f  Actions  by  Executors  and  Administrators. 
VIII.  Cy  Actions  against  Executors  and  Administrators. 
IX.  Of  the  Pleadings;  and  herein  qf  the  Right  qf  Re- 
tainer'-^Epidenee^^CostS'^^udgment. 


I.  Of  Bona  Notabilia. 

Sy  the  92d  canon,  (1)  '*  If  a  testator  or  intestate  dies  in 
one  diocese,  and  has,  at  the  time  of  his  death,  goods  or 
good  debts  to  the  value  of  five  pounds,  in  any  other  dio- 
cese or  peculiar  jurisdictioui  within  the  same  province,  the 


(1)  This  and  the  following  will  be  found  among  the  canons  made 
by  the  clergy  in  a  convocation,  holden  in  the  first  year  of  the  reign 
of  King  James  the  First,  A.  D.  1603.  They  received  the  royal 
assent,  hut  toert  not  confirmed  by  parliament.  Hence  it  was  holden 
in  Middleton  v.  Crofb,  Str.  1056,  that  the  canons  of  1603  did  not 
propria  vigors  bind  the  laity. 
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probate  of  the  will,  or  granting  letters  of  tdmiirifttratioa^  be- 
longs to  the  prerogatiTe  court  of  the  archbishop  of  tfiat  prb^ 
vince;  and  every  probate  or  administration  not  so  granted^ 
is  declared  void;  with  this  proviso,  that  if  any  man  die  m 
ittnere,  the  goods  he  has  about  him  at  that  time  shall  not 
cause  his  will  or  administration  to  be  liable  to  the  prerogative 
court." 

And  by  the  93d  canon,  '*  goods  in  different  dioceses,  unless 
of  the  value  of  five  pounds,  shall  not  be  accounted  bona  ma* 
uMUa  (-2);'*  with  this  proviso,''  that  this  shall  not  prejudice 
those  dioceses,  where,  oy  custom  or  composition,  bam  naUih 
biUa  are  rated  at  a  greater  sum.'' 

Where  there  are  bona  natabiUc^,  in  one  diocese  of  Cantei^ 
bury  and  one  of  York,  the  bishop  of  each  diocese  must  grant 
an  administration.  Where  in  two  dioceses  of  Canterbuiy^ 
and  two  of  Tork^  there  must  be  two  prerogative  administra* 
tioiis. 

It  appeara  from  the  92d  canon,  before  stated,  that  if  an 
ordinaiy  of  a  diocese  commits  admioialration,when  the  party 
has  baia  notMUa  in  different  dioceses  within  the  same  pro- 
vince*, such  administration  is  merely  void;  and  it  was  so  de- 
cided according  to  Moor,  145.  in  19  Eliz.  (3). 


A  Banton  ▼.  Ridley,  Salk.  39. 
b  Per  Cor.  ib. 


c  See  Stokes  ▼.  Bate,  5  B.  and  C.  491. 
and  post  p.  760. 


(2)  **  It  seesM,  that  this  canon  has  ebauged  the  law,  if  that  were 
otherwise  before,  inasmuch  as  the  granting  administration  belongs 
to  the  ecclesiastical  law,  and  our  law  only  takes  notice  of  their  law 
in  this;  and  therefore  they  may  alter  it  at  their  pleasure.**  1  Rolle*^ 
Abr.  909.    Executors,  (1.)  pi.  5.    But  see  the  preoeeding  note. 

(3)  The  name  of  the  case  is  not  mentioned  in  Moor;  but  tbera 
is  a  case  in  2  Leon.  155.  b^  the  name  of  Donne's  case  of  this  year, 
and  on  this  point;  from  which  it  appears,  that  the  court  were  divided 
in  opinion.  But  Sir  Edward  Colue,  in  5  Rep.  30.  a.  lays  down 
the  position  agreeably  with  the  decision  mentioned  in  Moore ;  and 
Holt,  G.  J.  in  Blackborough  v«  Daris,  Salk.  38.  1  P.  Wms.  43. 
S.C.  speaking  of  an  administn^n  giaiMted  to  awrons  pHSison,  says,- 
**\t  is  not  void,  as  toAert  adfiiinktratian  u  gtwtUea  m  a  wrong 
dMNssfs,  but  only  voidable."  So  Weston,  Baron,  in  Bull.  N.  P. 
141.  <<  Where  administration  is  j|;ranted  in  a  wrong  diocese  it  is 
void:  where  to  a  wrong  person  voidable**'  So  per  Lord  Maccles* 
field,  Ch.  in  Comber's  case,  1  P.  Wms.  767,  768.  (where  a  question 
arose  upon  the  validity  of  a  probate  granted  by  the  archdeaccm  of 
Suney,  the  testator  having  died  possessed  of  bona  notabilia  in  two 
dioceses  within  the  province  of  Canterbury,)  <*  if  this  had  been  an 
odimiitifration  granted  by  the  archdeacon  or  ordinary,  where  these 
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But  where  A,'  bad  goods  only  ip  one  inferjor  diocese,  and 
the  metippolitan  of  the  same  province*  pretending  that  be 
bad  bona  noiabitia  in  several  dioceses,  granted  administra* 
tion;  it  was  adjudged,  that  the  administration  was  only 
voidable  by  sentence,  and  the  reason  assigned  for  this  in 
5  Bep.  ^  b.  (where  this  case  is  cited)  is,  that  the  metropo-. 
litan  nas  jurisdiction  over  all  the  dioceses  within  bis  province. 

Goods  of  the  value  of  five  pounds  in  one  diocese*,  and  a 
lease  for  years  of  the  same  value  in  another  diocese- of  the 
same  province,  though  a  chattel  real,,  make  bona  notabiUat 
and  require  a  prerogative  administration. 

Judgments  are  bona  notabUia  at  the  place  where  they 
are  recorded^ 

Debts  by  specialty  are  bona  noiabiUa  not  at  the  place 
where  the  securities  were  made<,  nor  where  the  testator  or 
intestate  died*',  but  at  the  place  where  the  securities  are  at 
the  death  of  the  testator  or  intestate. 

Hence  if  a  man  becomes  bound  in  an  obligation  in  Lon- 
donS  and  dies  intestate  in  Devon,  and  there  hath  the  obli- 
gation at  the  time  of  his  death,  administration  ought  to  be 
granted  by  the  Bishop  of  Exon,  where  the  obligation  was  at 

d  Veere  y .  Jeofferies,  Moor,  145.    Ned-    i  Lunn  y.  Dodson,  adjudgped   in  aa 

ham*Bcase,8Rep.  135.a.  S.P.ag^eed.  action  brought  by  administxator  in 

e  1  Rol.  Abr.  909.  (H)  pi.  1.  London,  supposing  the  obligation  to 

f  Adams  y.  Sayage,  Ld.  Rayro.  S56.  be  there  made,  and  showed  the  ad*. 

agreed  in  Gold  y.  Strode,  Carth.  149.  ministration  to  be  granted,  by  bishop 

^mny.  Hayman,  E.  6.  G.  2.  B.  R.  of  Exeter;  and  on  demurrer  to  deda- 

MSS.S.P.  Anon.  8Mod.244.  ration,  judgment  for  plaintiff.    Af. 

g  Lunn  y.  Dodson,  post.  firmed  on  error,  M.  15  Car.  1  Rol* 

h  Byron  y.  Byion,  Cro.  Eliz.  (472).  Abr.  908.  (Q)  pi.  4. 


were  bona  n^tabUia  in  divers  dioceses,  the  administration  had  been 
merely  void ;  for  the  administrator  receives  his  right  entirely  from 
the  administration ;  but  the  right  of  the  executor  is  derived  from 
the  will,  and  not  the  probate,  as  appears  from  an  ezecutor*s  having 
power  to  release  or  assign  any  part  of  the  personal  estate  before 

Srobate;  and  a  defendant  at  law  cannot  plead  to  any  action  brought 
y  an  executor,  that  the  plaintiff  has  not  proved  the  will,  though  it 
is  true  he  may  demur,  if  the  {>laintiff  does  not  in  his  declaration 
show  the  probate."  Probate  in  the  Court  of  the  Archdeacon  of 
Sudbury,  to  whom  the  bishop  granted  full  power  to  prove  the 
wills  of  all  persons  deceased  within  the  archdeaconry  was  held  good, 
the  testator  having  died  within  the  archdeaconry ;  although  he  was 
possessed  of  a  term  of  years  in  lands  lying  within  another  archdea- 
conry in  the  same  diocese.  R.  v.  Yonge,  5  Maule  and  SeU 
wyn,  119* 
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hit  death,  and  not  by  the  Bishop  of  Lopdon,  where  the  ob- 
ligation was  made:  for  the  debt  shall  be  accounted  goods  as 
to  the  granting  the  administration,  where  the  deed  was  at' 
bis  death,  and  not  where  it  was  made. 

But  simple  contract  debts,  as  debts  due  on  bills  of  ex- 
change'', &c.  follow  the  person  of  the  debtor,  and  the  will 
must  be  proved,  or  administration  granted  in  that  place  where 
the  debtor  resided,  at  the  time  of  the  death  of  the  testator  or 
intestate. 

In  indebitatus  assumpsit  by  an  administrator*,  for  goods 
sold  and  delivered  by  the  intestate,  on  an  administration 
committed  by  the  Archdeacon  of  Berkshire,  the  defendant 
pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  tbe 
death  of  the  intestate,  vras  an  inhabitant  and  resiant  in  the 
city  of  Oxford,  which  was  within  the  diocese  of  Oxford,  and 
that  the  archdeaconiy  and  whole  county  of  Berks  were  within 
the  diocese  of  Salisbury.  On  special  demurrer,  because  it 
did  not  appear  that  the  defendant  was  not  an  inhabitant 
within  the  diocese  of  Salisbury,  the  court  overruled  the  de- 
murrer, and  adjudged  tbe  plea  to  be  good  (4). 

In  debt  by  an  administrator^,  it  appeared  that  the  letters 
of  administration  were  granted  by  the  Bishop  of  Bristol. 
Plea,  that  the  plaintiff*s  intestate  died  on  the  high  sea  out  of 
the  jurisdiction  of  the  Bishop  of  Bristol,  and  that  therefore 
tbe  letters  of  administration  were  void.  On  demurrer,  it 
was  holden,  thtit  the  letters  of  administration  were  good ;  for 
the  right  of  granting  them  is  not  founded  upon  the  dying  of 
an  intestate  within  a  diocese,  but  upon  his  leaving  g<Kxls 
therein. 

k  Yeomaa  ▼.  Bradsbaw,  Garth.  373, 4.       m  GriffiUi  v.  QriffiUi,  Say.  R.  83. 
1  HUlyaidv.Coz,Salk.37. 


(4)  There  is  evidently  a  mistake  in  Salkeld*8  report  of  this  case* 
tbe  pleadings  are  stated  in  the  text  as  they  appeared  on  the  record, 
a  copy  of  which  will  be  found  at  the  end  of  Salkeld's  Reports, 
p.  747.  See  also  this  case  ex  relaHbrie  M*ri  Jacob,  Ld.  Raym.  562. 
where  it  is  said,  that  Northey  took  exception  to  the  plea»  because 
the  defendant  did  not  traverse  his  residence  in  Berks  within  the  pe^ 
culiar.  Holt,  C.  J«  **  If  the  debtor  has  two  houses,  in  several 
dioceses,  and  at  the  time  of  the  death  of  the  debtee  and  commission 
of  administration^  is  inhabitant  and  resident  at  one  of  the  houses, 
that  will  exclude  the  jurisdiction  of  the  ordinary  of  the  diocese,  in 
which  the  other  house  stood.'*    Judgment  for  defendant. 

•  See  QriiBtU  ▼.  GiiffiUi»  Say.  R.  83.  where  this  mistake  U  ooticcd  by  iee,  C.  J. 


tod  EXECUTOR. 

I 

In  assumpsit  by  ad  adoiintstratrix  upon  a  prbmissovy  note, 
given  to  her  intestate,  it  was  averred  in  the  declaration,  that 
administration  of  all  and  singular  the  goods  and  chattels  of 
the  intestate  was  duly  granted  by  the  Bishop  of  Chester* 
Plea,  that  the  plaintiff  never  had  been  nor  was  adminiistnitrix, 
ftc. ;  .and  issue  being  joined  thereon,  letters  of  administration 
granted  by  the  Bishop  of  C.  were  produced  by  plaintiff;  but 
it  was  also  proved,  that  the  intestate  at  the  time  of  bis  death 
had  bona  notabilia  in  another  diocese  in  a  different  province^ 
and  no  evidence  was  given  as  to  the  residence  of  the  defend- 
ant at  the  death  of  the  intestate ;  it  was  hoIden%  tst^  that  the 
letters  of  administration  were  not  void,  inasmuch  as  the  other 
diocese  in  which  the  intestate  had  bona  notabilia  was  in  a 
different  province;  and  secondly,  that  the  only  question 
raised  upon  the  issue  was,  whether  the  letters  of  administra- 
tion were  duly  granted  by  the  Bishop  of  C.  and  that  it  was  no 
part  of  the  issue,  whether  the  defenaant,  at  the  death  of  the 
intestate,  resided  within  the  diocese  of  C.  The  fact  of  his 
residence  elsewhere^  if  relied  upon,  ought  to  have  been 
pleaded  specially. 

By  Stat  55  Gea  3.  c.  184.  s.  37*  *'  Persons  administering 
personal  estates,  without  obtaining  probate  or  letters  of  ad- 
minstration  within  six  calendar  months  after  the  death,  or 
within  two  calendar  months  after  termination  of  suit,  if  there 
be  any,  which  shall  not  be  ended  within  four  calendar  months 
after  the  death,  shall  forfeit  the  sum  of  lOOL,  and  10  per 
cent  on  the  duty.*' 


11.  Of  the  Nature  of  the  Interest  of  an  Executor  or  Admi^ 
nistrator  in  the  Estate  of  the  Deoeased^In  what 
Cases  it  is  transmissible;  and  where  an  Admtmstra* 
tion  de  bonis  non  is  necessary. 

Executors  or  administrators  so  entirely  represent  the 

Krsonal  .estate  of  the  testator  or  intestate^,  that  they  are 
ble  to  the  payment  of  all  debts,  covenants,  &c.  of  the 
deceased^  as  far  as  the  assets  which  have  come  to  their  hands 
will  extend  to  pay  (5). 

n  stokes  ▼.  Bate,  6  B«  and  C.  491.  o  1  Inst.  209.  a.  b. 


(5)  **}t  is  a  maxim  and  principle,  that  an  executor,  where  no 
defiaiiilt  is  in  him,  shall  not  oe  bound  to  pay  more  for  his  testator 
than  his  goods  amount  unto.*'    Went.  Off.  cxe.  e.  12. 
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The  executors'  more  actually  represent  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor ;  for 
if  a  man  bind  himself,  his  executors  are  bound  though  they 
are  not  named ;  but  the  heir  is  not  bound,  unless  he  be  ex- 
pressly named. 

Executors  may  release^  or  take  a  release',  before  probate 
(6),  if  they  prove  afterwards.  So  executors  may  commence 
an  action  before  probate",  and  it  is  suiBcient  if  at  the  time 
of  declaring  they  produce  in  court  the  letters  testamen- 
tary (7). 

Each  executor  has  the  entire  control  of  the  personal  estate 
of  the  testator,  may  release,  or  pay  a  debt,  or  transfer  any 
part  of  the  testator's  property,  without  the  concurrence  of 
the  other  executor*.  And  it  seems,  that  the  same  rule  holds 
with  respect  to  administrators"  (8). 

p  1  Inst.  292.  b.  si  Rol.  Abr.297.  (A)  pi.  2. 

q  1  iDst.  209.  a.  t  Per  Sir  J.  Strange,  M.  R.  2  Ves.  267. 

r  1  Rol.  Abr.  917.  (A)  pi.  1.    HowcU    u  Willand  ▼.  Fenn,  see  note  (S). 
2S1.  a.  S.  P. 


(6)  Before  probate  and  before  any  seizure,  the  law  adjudges  the 
property  of  the  goods  of  the  testator  in  the  executors.  Hence  if 
any  person  takes  the  goods  of  the  testator  before  the  executors  have 
seized  them,  the  executors  shall  have  an  action  of  trespass*  or  re- 
plevin: by  Walsh,  J.  and  Dyer,  C.  J.  Plowd.  281.  a.  So  if  a  ' 
man  die  possessed  of  goods,  and  a  stranger  takes  and  converts  them  • 
to  his  own  use,  and  afterwards  administration  is  granted  to  J.  S. ; 
J.  S.  may  maintain  trover  for  the  conversion  before  administration 
granted  to  him.    2  Roll.  Abr.  399.  (A)  pU  I. 

(7)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court 
of  equity,  and 'afterwards  proves  the  will,  such  subsequent  probate 
makes  the  will  good.  Per  Talbot,  C.  3  P.  Wms.  351.'  So  where 
plaintiffs,  after  bill  filed,  took  out  letters  of  administration,  and 
charged  the  same  by  way  of  amendment  to  the  bill,  having  obtained 
an  order  for  such  amendment,  it  was  holden  good;  for  the 
letters  of  administration,  when  granted,  relate  to  the  time  of  the 
death  of  the  intestate.    Humphreys  v.  Humphreys,  3  P.  Wms.  351. 

(8)  In  Willand  V.  Fenn,B.  11 G.  2.  B.  R.  MSS.  a(juestion  arose, 
whether  the  release  of  one  administrator  would  bind  his  companion  \ 
The  case  was  argued  in  E.  11  G.  2.  when  the  court,  entertaining 
doubts,  directed  a  second  argument.  The  second  argument  was 
heard  Trin.  11  and  12  G.  2.  when  Lee,  d  J.  expressed  a  strong 
opinion  in  favour  of  the  affirmative,  observing,  that  it  was  extremely 
difficult  to  form  a  distinction  between  executors  and  administrators 

•  2  iDit.  398. 
Vol.  11.  G 


7«  EXECUTOR. 

If  two  have  a  lease  for  years  as  execators,  and  one  sells  the 
whole,  this  shall  bind  the  other ;  and  the  whole  shall  pass ; 
for  each  had  the  entire  power  of  disposing  of  the  whole,  both 
being  possessed  in  the  right  of  their,  testator*. 

So  if  one  dispose  of  all  the  goods  of  the  testator  without 
the  other^^. 

As  an  executor  is  not  entitled  in  his  own  right,  but  in 
auter  droit*,  to  the  property  of  the  deceased,  the  goods  of 
a  testator,  in  the  hands  of  his  executor,  cannot  be  seized  in 
execution  for  the  proper  debt  of  the  executor*  (9).  But  if 
an  executrix  use  the  goods  of  her  testator  as  her  own,  and 
afterwards  marry,  apd  then  the  goods  are  treated  as  the  goods 
of  the  husband,  they  may  be  taken  in  execcution  for  the  hus* 
band's  debt^.  Executors  and  administrators  have  a  joint 
interest  in  the  estate  of  the  deceased.  Hence,  if  there  are 
two  or  more  executors^  or  administrators^,  and  one  or  more 
of  them  die,  the  administration  of  the  estate  of  the  deceased 
belongs  to  the  survivor  or  survivors;  and  it  seems,  that  an 
action  may  be  brought  by  a  surviving  administrator  without 
procuring  a  new  grant  of  letters  of  administration*. 

X  Pannel  ▼.  Fenn,  1  Rol.  Abr.  924.  (O)  c  3  Atk.510. 

pi.  1  Ooaldib.  185.  S.C.  d  Hudion  v.  Hudson,  Ca.  T.  Talb.  1S7. 

y  Dyer,  23.  b.  in  mar;,  Adams  v.  Bucklaod,  2  Vera.  514. 

1  2  Inst.  236.  e  Per  Sir  J.  Strange,  M.  R.  2  Yes.  268. 

a  Farr  ▼.  Newman,  4  T.  R.  621.     Bui-  cites  Rastal,  560.  which  was  reple- 

ler,J.  dissentiente.  rin  by  a  surviving  administrator  but 

b  Quick  y. Staines,  1  Bos.  and  Pul.  293.  no  judgment. 


upon  any  reasonable  foundation  ;  and  that  although  it  had  not  ever 
been  determined  at  law,  that  the  administration  survived,  yet  having 
been  so  determined  in  equity,  in  Adams  v.  Bucktand,  2  Vem.  514. 
cited  2  P.  Wms.  12)  n.  and  by  Lord  Talbot  in  the  case  of  Hudson  v. 
Hudson,  he  thouo:ht  those  authorities  were  so  strong,  that  they  ought 
not  to  be  departed  from.  The  other  judges  were  inclined  to  the 
same  opinion,  but  as  the  case  was  new,  and  of  general  consequence, 
they  ofdered  it  to  be  argued  again.  According  to  Sir  J.  Strange, 
M.  R.  in  Jacomb  v.  Uarwood,  2  Yes.  267.  the  case  was  decided  in 
the  affirmative  after  the  third  argument;  but,  from  a  MS.  note  in  my 
possession,  it  appears  to  have  been  compromised  before  the  third  ar* 
gument  took  place.  In  Mr.  J.  Gundry*s  MS.  note  13  Gundr.  33.  a. 
it  is  said  to  have  been  adjudged  for  defendant ;  that  is,  that  the  re- 
lease of  one  administrator  did  bind  his  companion. 

(9)  '*  If  an  executor  become  bankrupt,  the  commissioners  cannot 
seize  the  tpetifit  eifecta  of  bis  testator.*'  Per  Lord  Mansfield^  C.  h 
3  Burr.  1369. 
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A  probate,  as  long  as  it  remains  unrepealed^  cannot  be 
iropcacbed  in  the  temporal  courts*  Hence,  payment  of 
money  to  an  executor,  who  has  obtained  probate  of  a  forged 
willy  is  a  discharge  to  the  debtor  of  the  intestate;  although 
the  probate  be  afterwards  declared  null,  and  administration 
be  granted  to  the  intestate's  next  of  kin;  for  the  law  will  not 
compel  a  person  to  pay  a  sum  of  money  a  second  time,  which 
he  has  once  paid  under  the  sanction  of  a  court  having  com* 
petent  jurisdiction  (10). 

In  an  action  of  indebitatus  assumpsit^^  brought  by  the 
plaintifT,  as  executor  of  J.  S.  deceased,  for  money  due  to  the 
testator,  but  received  by  the  defendant,  after  the  testator's 
death,  it  appeared  in  evidence,  that  before  the  will  was 
found,  administration  had  been  granted,  and  that  the  admi- 
nistrator had  made  a  warrant  of  attorney  to  the  defendant  to 
receive  the  money,  which  he  had  done  accordingly,  and  had 

Slid  it  over  to  the  administrator  without  notice  of  the  will, 
olt,  C.  J.  was  of  opinion,  that  although  all  acts  done  by  an 
administrator  where  there  is  a  will,  are  void,  and  conse- 
quently in  this  case  an  action  might  have  been  maintained 
against  the  adminiBtrator,  yet  the  defendant,  having  paid 
over  the  money  without  notice  of  the  will,  was  not'  lia- 
ble (11). 

Tbe  property  of  a  deceased  person^  vests  in  his  executor 
from  the  time  of  his  death ;  in  an  administrator  from  tbe 

f  AUen  r.DuBdtt,8T.  R.  125.  h  Woo^ejr,   esecatrix  of  Wooley  de- 

g  Pond  y.  Underwood,  Per  Holt,  C.J.  ceased,  tgainet  Clark  and  another, 

London    sittings,    M.    1705.      Ld.  5  B.  Jt  A.  744. 

Raym.  1910. 


(10)  In  like  manner,  it  is  no  defence  to  an  action  for  a  debt  due, 
that  the  plaintiflfisa  trader,  and  has  committed  an  act  pf  bankruptcy, 
of  which  the  defendant  had  notice,  no  commimon  having  iwied  nor 
proceedings  had  for  that  purpose  ;  for  though  voluntary  payments  un* 
der  such  circumstances  are  not  protected,  yet  payments  enforced 
by  coercion  of  law  are  valid  against  the  assignees,  in  case  any 
commission  should  afterwards  be  taken  out.  Foster  v.  Allanson, 
2  T.  R,  479. 

(11)  Trevor, C.J.  bad  ruled  differently  in  Jacob  v.  Allen,  Ix>n- 
don  Sittings,  M.  2  JUin.  Salk.  27. ;  but  see  Sadler  v.  Etbos,  4 
Burr.  1986.  where  Lord  Mansfield,  C.  J.  expressed  his  dtiappro- 
bation  of  the  decision  in  Jacob  v.  Allen,  and  recos^nised  Pond  v. 
Underwood.  When  tbe  action  for  money  bad  and  received  shall  be 
brought  against  the  pfincipali  and  when  against  the  agent,  see  vntCj 

p.  d9.  vu  act* 


7«4  EXECUTOE. 

time  of  the  grant  of  the  letters  of  adminiBtration ;  and,  there- 
fore, where  A.  took  out  letters  of  administration  undef  a  will, 
by  which  he  was  appointed  executor,  and  after  notice  of  a 
subsequent  will,  sold  the  goods  of  the  testator:  it  was  holden 
that  the  rightful  executor  in  an  action  of  trover  was  entitled 
to  recover  the  full  value  of  the  goods  sold,  and  that  A.  w^ 
not  entitled,  in  mitigation  of  damages,  to  shew  that  he  had  ad- 
ministered the  assets  to  that  amount. 

In  what  Cases  the  Executor* s  Interest  is  transmissible.'^ 
The  interest  vested  in  B.,  the  sole  executor  named  in  the 
will  of  A.,  is  (if  B.  has  proved'  the  will)  transmiisible  to  C. 
the  executor  of  B. ;  that  is,  the  executor  of  an  executor 
having  proved  the  will  is  the  executor  or  personal  repre- 
sentative of  the  first  testator^.  ^  By  £5  Edw.  S.  stat.  5.  c.  5. 
Executors  of  executors  shall  have  actions  of  debts,  accounts, 
and  of  goods  carried  away  of  the  first  testators ;  and  execu- 
tion of  the  statutes  merchants,  and  recognizances  made  in 
courts  of  record  to  first  testator,  in  the  same  manner  as  the 
first  testator  should  have  had  if  he  were  living:  and  the  exe- 
cutors of  executors  shall  answer  to  others  for  as  much  as  they 
have  recovered  of  the  goods  of  the  first  testators,  as  the  first 
executor  should  do,  if  they  were  living/' 

The  executor  of  the  adminisirator  of  A.  is  not  the  personal 
representative  of  A^;  for  the  administrator  of  A.  is  merely 
the  officer  of  the  ordinary,  in  whom  the  deceased  has  not  re- 
posed any  trust,  and,  therefore,  on  the  death  of  such  adminis- 
trator, it  results  back  to  the  ordinary  to  appoint  another. 
Neither  is  the  administrator  of  the  executor  of  A.  the  per-^ 
sonal  representative  of  A*.  In  these  cases,  when  the  course 
of  representation  from  executor  to  executor  is  interrupted 
by  an  intestacy,  it  becomes  necessary  that  the  ordinary  should 
grant  a  new  administration  of  the  goo<ls  of  the  deceased,  not 
administered  by  the  former  executor  or  administrator,  as  the 
case  may  be.  Such  administrator,  usually  termed  an  admi- 
nistrator de  bonis  non  is  the  legal  personal  representative  of 
the  deceased. 

Where  an  administration  de  bonis  non  is  necessary,'^  shall 
here  briefly  enumerate  the  cases  where  an  administration  de 
bonis  non  is  necessary. 

1.  Where  the  executor  of  the  deceased,  having  proved  the 
will,  dies  intestate. 

N.  If  an  executor  die  before  probate",  although  he  should 

«  Hayton  ▼.  Wplfc,  Cro.  Jao.  614.  m  Ley  v.  Anderten,  Sty.  8t6. 

k  Bro.  Abr. tit.  AdministraUon,  pi.  7.        n  Per  Holt,  C.  J.  Salk.  305. 
1  Bro.  Abr.  tit.  Adm.  pi.  7. 
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have  administered  part  of  the  personal  estate  of  the  testator, 
an  immediate  administration  must  be  granted. 

2.  Where  there  are  several  executors,  and  the  surviving 
executor,  having  pcoved  the  will,  dies  intestate^ 

3.  Where  an  administrator  dies  before  he  has  administered 
the  whole  personal  estate  of  the  deceased. 

Iq  an  assumpsit  by  an  administrator  de  bams  non^,  the  pro- 
mise was  alleged  in  the  declaration  to  have  been  made  to 
J.  H.  the  first  administrator  of  the  intestate,  without  stating 
any  promise  to  the  plaintiff.  After  verdict  for  the  plaintiff, 
an  exception  was  taken  in  arrest  of  judgment,  that  it  was 
not  sufficient  to  allege  the  ^promise  made  to  thie  former  ad- 
ministrator, between  whom*  and  the  plaintiff  there  was  not 
any  privity ;  and  that  it  ought  to  have  appeared  on*  the  re- 
cord, that  the  promise  was  made  either  to  the  intestate  or 
the  plaintiff.  Kenyon,  C.  J.  and  Ashhurst,  J.  refused  to 
grant  a  rule  to  shew  cause,  observing  that  there  was  a  pri- 
vity of  estate  in  law  between,  the  former  administrator,  from 
whom  the  plaintiff  deduced  his  title,  and  the  plaintiff. 

Stai.  17  Car»  9.  c.  8.  made  perpetual  by  stat.  I  Jac.  2.  c.  17. 

9,  5. — "  Where  any  judgment  after  a  verdict  shall  be  had,  by 

or  in  the  name  of  any  executor  or  administrator,  in  such 

case  an  administrator  de  bonis  non  may  sue  forth  a  scire 

facias,  and  take  execution  upon  such  judgment.**^ 

And  it  has  been  holden  to  be  within  the  equity  of  this  sta,- 
tute,  that  an  execution  commenced  by  an  administrator  may 
be  perfected  by  an  administrator  de  bonis  non% 


IIL  Of  limited  or  temporary  Administratioas^ 

1.  During  the  Minointy  of  Executor. — An  infant,  however 
young,  may  be  an  executor;  but  administration  shall  be 
granted  to  another  during  his  minority  (IS).  At  the  common 
law,  such  administration  determined  as  soon  as  the  infant  exe* 
cutor  attained  the  age  of  seventeen  years,  for  then  the  infimt 

o  Bro.  Abr.  Executors,  pi.  149.  q  Clark  v.  Withen,  Salk.  333. 

p  Hifiil  T.  SmiUi,  7  T.  R.  182. 


(12)  See  the  form  of  this  administration  in  Prince's  case,  5  Rep. 
29.  b. 
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was  considered  as  capable  of  administering.  But  now,  by 
Stat.  38  Geo.  3.  c.  87-  s.  6.  reciting,  that  inconveniences  had 
arisen  from  granting  probates  to  infants  under  the  age  of 
twenty-one,  it  is  enacted,  •*  that  where  an  infant  is  sole  exe- 
cutor, administration  with  the  will  annexed  shall  be  granted 
to  the  guardian,  or  such  other  person  as  the  spiritual  court 
shall  think  fit,  until  such  infant  shall  attain  the  age  of  twenty- 
one  years." 

A  general  administrator,  ratione  minoris  (Statis^  shall  not 
only  have  actions  to  recover  debts  and  duties,  but  may  also 
grant  leases'. 

An  administrator,  durante  ndnori  atate,  of  an  administrator 
may  act  and  until  the  administrator  be  of  the  age  of  twenty* 
one  years' ;  for  administrators  are  by  the  statute,  and  one  is 
not  a  legal  person  in  the  eye  of  the  law  capable  to  act  for 
another  as  trustee  until  twenty-one. 

2.  During  the  absence  of  Executor  beyond  iSfa.— Wheo 
the  executor,  or  next  of  kin,  is  out  of  the  realm,  administra- 
tion may  be  granted  during  bis  absence  (13). 

In  an  action  by  a  person,  to  whom  such  administration  is 
granted,  the  absence  of  the  executor  in  parts  beyond  the 
seas  ought  to  be  averred  in  the  declaration. 

By  Stat.  38  Geo.  3.  c.  87.  s.  1.  **  If  at  the  expiration  of 
twelve  calendar  months  after  the  death  of  the  testator,  the 
executor,  to  whom  probate  has  been  granted,  is  residing 
out  of  the  jurisdiction  of  the  king's  courts,  the  ecclesias- 
tical court,  which  has  granted  the  probate,  may,  upon  the 
application  of  any  creditor,  next  of  kin,  or  legatee,  grounded 
on  alBdavitS  grant  a  special  administration"  to  such  credi- 
tor, &c.  for  the  purpose  of  being  made  a  party  to  a  bill  in 
equity,  to  be  exhibited  against  him  and  to  carry  the  de- 
cree into  effect,  and  no  further,  or  otherwise.  And  by  s.  4. 
the  court  of  equity,  in  which  the  suit  shall  be  depending,  may 
appoint  any  person  to  collect  the  debts  due  to  the  estate,  and 
give  discharges  for  the  same.     But,  by  s.  5.  if  the  executor, 

r  6  Rep.  67.  b.  t  See  form  in  tbe  second  section. 

8  Fteke  v.  Tbomas,  Salk.  3d.  u  See  the  form  in  Uiird  section. 


(13)  In  Clare  v.  Hedges,  (said  in  1  Lutw.  342.  to  have  been  ad- 
judged  in  E.  T.  3  W.  &  M.  B.  R.)  it  was  holden,  that  such  adminis- 
tration was  grantable  by  law :  and  the  case  was  put  of  the  next 
of  kin  being  in  parts  beyond  the  seas,  in  which  case  the  debt  due  to 
the  intestate  might  be  lost,  if  such  an  adminittimtion  cooid  not  be 
;;;ranted. 
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capable  of  actinpr  as  such,  shall  return  to,  and  reside  within 
the  jurisdiction  of  any  of  the  king's  courts,  pending  such 
suit,  such  executor  shall  be  made  party  to  such  suit ; 
and  the  costs  incurred  by  granting  such  administration,  and 
by  proceeding  inaiich  suil:  against  such  administrator,  shall 
be  paid  by  such  person,  or  out  of  such  fund,  as  the  court 
shall  direct." 

The  plaintiff,  having  taken  out  letters  of  administration", 
according  to  the  form  prescribed  by  the  preceding  statute, 
and  having  been  appointed  by  order  of  the  Court  of  Chancery, 
in  a  suit  instituted  against  him,  to  collect  the  debts  of  the 
deceased,  brought  an  action  to  recover  a  debt  due  to  the  tes- 
tator:  the  defendant  pleaded,  that  on  a  day  prior  to  the  com- 
mencement of  the  action,  the  executor,  to  whom  probate  of 
the  will  had  been  granted,  died.  On  demurrer,  the  plea  was 
holden  bad  by  Rooke  and  Chambre,  Js.  (Alvanley,  C.  J,  dis- 
sentiente)  on  tbe  ground,  that  the  authority  of  the  special 
administration  continued,  until  the  appointment  of  a  new  re* 
presentative^  notwithstanding  tbe  death  of  the  executor.  Mr. 
J.  Chambre  observed^,  that  although  this  act  was  made  for 
very  beneficial  purposes^  yet  many  of  its  provisions  had  been 
framed  with  a  very  short-sighted  view  of  legal  consequences. 

f^.  Pendente  lite,  or  pending  Litigation, — When  a  suit  is 
commenced  in  the  Ecclesiastical  Court,  touching  the  validity 
of  a  will*  or  right  of  administration,  an  administration  may 
be  granted  pending  the  suit,  and  the  person,  to  whom  it  is 
granted,  may  bring  actions  to  recover  debts  due  to  tbe  de- 
ceased^ averring  that  the  suit  is  still  depending;  and  such 
administrator  may  be  sued,  inasmuch  as  he  is,  for  the  time« 
complete  administrator*  (14). 

z  Taynton  ▼.Hannay,3fios.  JtPul.  20.  Hardwicke  iu  Wills  y.  Rich,  2  Atk. 

7  3  Bos.  k  Pul.  33.  265. 

c  Wollaston  v.  Walker,  Str.  917   2  P.  a  A^ieed  in  Imp«  t.  Pitt,  2  Show.  00. 
Wma.  567,  S.  C.  recosnised  by  Lord 


(14)  **  Administrations  durante  ahs$ntia  et  minori  atate  are  not 
now  to  be  controverted.  How  they  came  first  to  be  allowed  may 
be  a  question ;  yet  this  is  certain,  that  nothing  can  be  affirmed  of 
those  administrations  in  respect  of  convenience  or  inconvenience 
which  may  not  as  justly  be  attributed  to  an  administration  pendente 
Ute,  This  administration  gives  no  sort  of  property,  but  is  only  a 
kind  of  trust,  and  the  administrator  himself  is  accountaUe  to  the 
executor,  in  case  the  will  be  proved,  or  to  the  absolute  adminis- 
tiator,  if  it  should  be  rejected."  Per  Raymond,  C«  J.  Page  and 
Prol^,  Js. ;  Lee,  I.  was  of  tbe  saae  opinion  for  allowing  the  ad- 
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IV.  Of  an  Executor  de  son  Tort  (15). 

An  executor  de  son  tort  is  a  person  who,  without  any  au- 
thority derived  from  the  deceased  or  ordinary^  does  such  acts 
as  belong  to  the  office  of  an  executor  or  administrator  (16). 
As  to  the  acts  which  will  render  a  person  liable  as  executor 
de  son  tori  it  will  be  obsefved : 

I  St.  In  the  case  of  intestacy^  if  a  stranger  takes  the  goods 
of  the  intestate,  and  uses  them,  or  sells^  them,  this  will  make 
such  stranger  an  eiiecutor  cfe  son  tori\ 

9dly.  In  the  case  of  a  wiU\  and  a  regular  appointment  of 
an  executor,  who  proves  the  will ;  if  a  stranger  takes  the 
goods,  and,  claiming  to  be  executor^  pays  debts,  &c.  and  in- 
termeddles as  executor,  he  may  for  such  express  administra- 
tion, as  executor,  be  charged  as  an  executor,  de  son  tort^ 
although  there  is  another  executor  of  right.  But  if,  ctfier 
the  executor  has  proved  the  will,  and  administered,  a  stran- 
ger takes  any  of  the  goods,  and,  claiming  them  as  his  own^ 
uses  and  disposes  of  them  accordingly,  this  will  not  make 
him  in  construction  of  law  an  executor  de  son  tort ;  because 

b  ReAd*8  case,  5  Rep.  33  b.  d  5  Rep.  34.  a. 

c  2  T.  R.  97. 


ministration ;  but  the  ground  of  his  opinion  seemed  to  be  this,  that 
it  did  not  appear  to  the  court  that  there  was  any  will,  and  therefore 
he  thought  the  case  was  stronger  in  this  than  in  either  of  the  other 
limited  administrations ;  because  in  them  a  will  plainly  appears, 
but  the  execution  thereof  is  suspended  through  the  disability  of  the 
executor.  In  this,  perhaps,  there  may  not  be  any  will,  and  then 
what  injury  can  be  done  to  the  supposed  executor?  The  case  of 
Frederick  v.  Hook,  Carth.  153.  having  been  cited,  in  which  a  dis- 
tinction is  taken  between  administrations  ^pendente  lite  concerning  a 
will,  and  administrations  pendente  lite  concerning  the  right  of  admi- 
nistration, and  the  latter  only  are  said  to  be  good,  but  the  former 
void ;  the  court  observed,  that  there  was  not  any  judgment  in  Fre- 
derick V.  Hook,  the  parties  having  compromised  the  dispute.  Wot* 
laston  V.  Walker,  MSS. 

(1-5)  Upon  this  subject,  see  ToUer^s  Law  of  Ezecutois*  B.  1. 
cb.  2.  s.^2. 

(16)  **  The  bare  possession  of  goods  shall  not  make  a  man  executor 
of  his  own  wrong^  unless  he  undertakes  to  do  some  acts  which  an  ex- 
ecutor only  can  lawfully  do,  as  to  release  the  debts  of  the  testator,  &c*'* 
Per  Vaughan,  J.  C.  B.  in  Garter  v.  Dee,  Trin.  1681.   Freem.  13. 
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there  is  a  rightful  executor,  who  may  be  chai^ged  with  these 
goods  so  takeo  from  his  possession,  as  assets,  and  to  whom 
the  stranger  will  be  answerable  in  trespass  for  taking  the 
goods. 

3dly.  In  the  case  of  a  trt/Z,  if  a  stranger  takes  the  goods 
before  the  rightful  executor  has  proved  the  will  or  taken 
upon  him  the  execution  thereof,  the  stranser  may  be  charged 
as  an  executor  de  son  torif  for  the  rightful  executor  shall  not 
be  charged  with  any  goods  except  those  which  came  to  his 
bands  after  he  had  taken  upon  him  the  charge  of  the  will. 

If  a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of 
his  debtor*,  but  agrees  to  leave  them  in  his  possession  for  a 
limited  time,  and  in  the  mean  time  the  debtor  dies,  where- 
upon the  creditor  sells  the  goods,  he  thereby  becomes  an 
executor  de  ton  tort. 

The  slightest  acts  have  been  deemed  sufficient  to  consti- 
tute an  executor  de  son  torf  (17) ;  as  where  a  widow  milked 
her  late  husband's  cows,  she  was  adjudged  to  be  an  executrix 
de  son  tort.  So,  living  in  the  house  and  carrying  on  the  trade 
of  the  deceased'  (a  victualler).  But  a  single  act  of  wrong  in 
taking  the  goods  of  the  intestate,  though  it  may  be  sufficient 
to  make  the  party  an  executor  de  son  tort»  with  respect  to 
creditors  who  may  chuse  to  sue  him  in  that  character,  yet 
will  not  give  him  any  right  to  retain  them  as  against  the  law- 
ful administrator. 

In  trover  for  a  quantity  of  irou^,  it  appeared  that  the 
goods  in  question  had  been  originally  sold  by  the  defendant 
to  the  intestate;  that  on  his  death,  they  not  having  been 
paid  for,   on  application  to  the  intestate's  «¥idow  for  that 

!)urpose,  she  delivered  them  back  to  the  defendant  in  satis- 
iEu:tion  of  his  demand.  No  other  acts  were  stated  to  have 
been  done  6y  the  widow,  to  shew  that  she  had  before  taken 
upon  herself  to  act  as  executrix.  It  was  holden,  that  the 
plaintiff,  as  rightful  administrator,  was  entitled  to  recover 
the  value  of  the  goods. 

A  person  who  possesses  himself  of  the  effects  of  the  de- 

e  Edwards  ▼.  Harbeo,  2  T.  R.  587.  g  Hooper  y.  Summenett,  Wig^tw.  16. 

f  Dyer,  166.  b.  in  maig.  h  MottBtford  v.  Gibeon,  4  £ast,  441. 


(17)  The  jury  are  to  determine  whether  the  acts  are  sufficiently 
proved ;  but  the  question,  whether  executor  dt  son  tori,  or  not,  is  a 
conclusion  of  law.     2  T.  R.  99. 
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ceMed',  iiii<ier  tlie  tutliorftv,  iind  fis  agent  for,  the  rightful ' 
execQtor,  etinnot  be  charges!  as  an  executor  de  son  tart. 

The  plaintiff  having  received  a  horse  belonging  to  the 
intestate*',  from  the  defendant,  in  remuneration  of  services 
performed  at  the  request  of  the  defendant,  about  the  funeral 
of  the  intestate,  aftenvards  administered  to  the  intestate,  and 
brought  trover  against  the  defendant  for  the  value  of  the 
horse,  so  received  by  himself  before  he  became  administrator. 
It  was  holden,  by  Dolben  and  Eyres,  Js.  that  the  plaintiflT, 
being  a  particeps  criminis  in  the  very  act  he  complained  of, 
should  not  be  pertnitted  to  recover  upon  it  against  the  person 
with  whom  be  bad  colluded.  But  Holt,  C.  J.  was  of  a  dif- 
ferent q|>inioQ,  oonceiving  that  in  this  case  if  a  stranger,  or 
third  person,  had  taken  out  letters  of  administration,  an 
action  might  have  been  .maintained  against  the  defendant  by 
such  an  administrator  for  the  recovery  of  the  horse;  and  here 
the  plaintiff  was  a  third  person ;  /or  being  administrator,  he 
9uedt  and  would  recover^  in  the  right  of  the  intestate. 

An  executor  de  son  tort  must  be  declared  against  as  a 
rightful  executor'. 

See  further  on  the  subject  of  executor  de  son  tort  under 
aect.  ix.  post.  tit.  Pleadings  f  and  of  the  right  of  retaining. 


V.  Of  the  Disposition  of  the  Estate  of  the  Deceased,  and 
of  the  Order  in  which  such  Disposition  ought  to  be 
made* 

The  order  of  payment,  which  ought  to  be  observed  by 
executors  and  administrators  in  the  disposition  of  the  estate 
of  the  deceased,  is  as  follows : 

1.  Funeral  charges  (18),  expenses  of  probate,  or  taking  out 
letters  of  administration*. 

i   Hall  ▼.  Elliot,  Peake*8  N.  P.  C.  S6.        1    Yelv.  137. 

k  Wbttehally.  Squire,  Curtfa.  103.Salk.    ni  I  iioU.  Abr.  026.  (S)  pi.  1.  Pr.  and 
294.  SkiQ.  274.  3  Mod.  276.  S.  C.  Stud.  Dial.  2.  c.  10. 


(18)  In  strictness,  no  funeral  expenses  are  allowed  against  a  cre- 
ditor, except  for  the  coffin,  ringing  the  bell,  parson,  clerk,  and 
bearefs  fee  ;  but  not  for  the  pall  or  ornaments.    Per  Holt,  C.  J. 


\ 
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'  3*  Debts  due  to  the  king  (19),  by  record  (dO),  or  speci- 
alty («l). 

3.  Forfeiture  for  not  burying  in  woollen";  debts  due  to 
the  poBt-otiice,  not  exceeding  bL^ ;  debts  due  from  an  orer- 
seer  of  the  poor,  by  virtue  of  bis  office^  {9A). 

4«  Debts  by  mortgage"*;  by  judgments  in  the  Court  of 
King's  Bench,  Common  Pleas,  and  Exchequer,  doggetted.(e3) 
according  to  the  directions  of  stat.  4  &  6  W.  &  M.  c.  3() ;  by 
judgment  in  other  courts  of  record;  by  decrees  in  courts  of 
equity';  (94)  according  to  their  respective  priorities. 

5.  Recognisances  at  common  law  ;  statutes  ndercfaiint  and 
ataple*;  and  recognisances  in  the  nature  of  statute  staple, 
pursuant  to  stat.  ^  H.  8.  c.  6.  (d&). 

n  Stat.  30  Car.  2  c  3.  s.  4.  r  Scarle  ▼.  Lane,  %  Vern.  8S. 

o  Stat.  9  Ann,  c  10.  fl.  30.  «  4  Rep.  59.  b.  60  a    1  Rul.  Abr.  03& 

p  Stat.  17  a.  2.  c. 38. 1. 3.  4  Rep.  28.  b. 

q  Symmei  ▼.  Sytnonds,  1  Bro.  P.  C  66. 
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in  She11y*t  case,  Salk.  296.  The  usual  method  is  to  allow  5L 
Bull.  N.  P.  143.  This  sura  was  allowed  by  Lord  Hardwicke,  0.  J. 
in  Smith  v.  Davis,  Middlesex  Sittings  after  M.  T.  10  G.  2.  MSS. 
But  if  there  are  assets,  the  allowance  shall  be  according  to  the 
estate  and  degree  of  the  deceased.  In  Stagg  v.  Punter,  3  Atk.  119* 
the  testator  having  desired  to  be  buried  at  a  church  thirty  miles 
distant,  and  it  not  being  clear  that  there  would  be  a  deficiency* 
Lord  Hardwicke,  C.  allowed  60/.  for  funeral  expenses.  So  in 
t)ffleyv.  Offley,  Prec.  Ch.  26.  600Z.  were  allowed  in  respect  of 
the  testator's  quality,  and  his  having  been  buried  in  his  own 
country. 

(19)  The  king,  by  his  prerogative,  shall  be  preferred  by  execu- 
tors in  satisfaction  of  his  debt  before  any  other.     2  Inst.  32. 

(20)  Fines  and  amerciaments,  in  the  king's  courts  of  record,  are 
debts  of  record.     Went.  Off.  Exec.  ch.  12. 

(21)  By  stat.  33  H.  8.  c.  39.  it  is  enacted,  *<  that  all  obligatioos 
and  specialties  for  any  cause  concerning  the  king  shall  be  taken 
domino  regi  and  shall  be  of  the  same  force  and  effect  as  a  statute 
staple. 

(22)  By  stat.  17  G.  2.  c.  38.  s.  3.  executors  of  overseer  shall  pay, 
out  of  hts  assets,  all  monies  due  received  by  virtue  of  office,  before 
any  of  bis  own  debts  are  satisfied.  A  similar  provision  is  contained 
in  stat.  33  Geo.  3.  c.  54.  s.  10.  respecting  executors  of  persons  in* 
trusted  with  the  montes  or  effects  of  friendly  societies. 

(23)  See  the  notes  from  (23)  to  (30)  in  the  following  pages. 
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6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  in- 
testate, either  on  a  parol  lease  {96)  or  lease  by  deed  (27>; 
debts  by  specialty,  as  bonds  (S8) ;  damages  upon  covenants 
broken  (SO),  &c. 

7.  Debts  by  simple  contract,  as  bills  of  exchange  (SO), 
promissory  notes,  &c. 

8.  Legacies,  &c. 


(23)  At  covmon  law,  execntors  and  administrators  were  bound  at 
their  peril  to  taka  oonusance  of  debts  of  the  testator  upon  record*. 
Hence  to  an  action  on  a  judgment  recovered  against  testator  or  intes* 
tate,  eiecutors  or  administrators  could  not  plead,  that  they  had 
exhausted  the  assets  in  payment  of  debts  of  an  inferior  nature  with- 
out notice  of  the  judgment.  To  obviate  the  mischiefs  to  which  per- 
sonal representatives  were  liable,  from  the  difficulty  of  finding  such 
judgments,  thestatl  4  and  5  W.  and  M«  c.  20.  s.  2.  directs,  *'  that  the 
proper  ofiicers  of  the  courts  of  Common  Pleas,  King's  Bench,  and 
£xche(|uer,  shall  make  a  do^tt  of  all  judgments  entered  in  the 
respective  courts."  The  mode  in  which  the  doggett  is  to  be  made, 
is  detailed  in  the  second  section ;  and  by  s.  3.  '*  judgments  not  dog- 
geted  as  the  second  section  directs,  shall  not  have  any  preference 
against  executors  and  administrators  in  the  adminitsration  of  their 
testator's  or  intestate's  estates.'*  The  construction  which  has  been 
put  on  this  section  is,  that  judgments  not  d(>?eeted  are  thereby 
placed  on  a  level  with  simple  contract  debts.  Hickey  v.  Hayter,  6 
T.  R.  384.  Hence,  to  an  action  on  a  simple  contract  debt  of  testator 
or  intestate,  the  personal  representative  cannot  plead  an  outstanding 
judgment  recovered  against  testator  or  intestate,  in  €•  B.,  B.  R.,  or 
Exchequer,  if  it  has  not  been  doggeted  as  the  statute  directs.  Steel 
T.  Rorke,  1  Bos.  and  Pul.  307. 

If  a  judgment  be  satisfied,  or  only  kept  on  foot  to  injure  other 
creditors,  or  if  there  be  any  defeasance  of  the  judgment  then  in  force, 
then  the  judgment  will  not  avail  to  keep  off  other  creditors  from 
their  debts.    Went.  Off.  Exor.  c.  12. 

Between  one  judgment  and  another,  precedency  or  priority  of 
time  is  not  material,  but  he  who  first  sueth  the  executor  must  be  pre- 
ferred, and  before  execution  sued,  it  is  at  the  election  of  the  executor 
to  pay  whom  he  will  first.    W«nt.  Off.  Exor.  c.  12. 

(24)  tt  is  now  become  the  established  doctrine,  that  a  decree  of 
the  Court  of  Chancery  is  equal  to  a  judgment  in  a  court  of  lawf  : 
and  where  an  executrix  of  A.,  who  was  greatly  indebted  to  divers 
persons,  in  debts  of  different  natures,  being  sued  in  chancery  by 
some  of  them,  appeared  and  answered  immediately,  admitting  their 
demands,  (some  of  the  plaintiffs  bein^  her  own  daughtersyV  and 
other  of  the  creditors  sued  the  executrix  at  law,  where  the  decree 

•  LitUeton  ▼.  Hibbins,  Cro.  Eliz.  793.  1 3  P-  Wms.  401.  n.  (P.) 


EXECUTOR.  T73 

not  beinff  pleadable,  they  obtained  judgments ;  yet  the  decree  of  the 
Court  ofdhancery,  being  for  a  just  debt,  and  having  a  real  priority 
in  point  of  time,  (not  by  fiction  and  relation  to  the  first  day  or  term,) 
was  preferred  in  the  order  of  payment  to  the  judgments;  and  the 
executrix  protected  and  indemnined  in  paying  obedience  to  such  de- 
cree, and  all  proceedings  against  her  at  law-stayed  by  injunction. 
Morrice  ▼•  The  Bank  orEn^and.  Decreed  first  at  the  Rolls  by  Sir 
Joseph  Jekvllf  Aug.  1735,  which  decree  was  affirmed  by  Lord  Tal- 
bot, C.  *  Not.  1736,  and  Lord  Talbot's  decree  was  afterwards  af- 
firmed in  parliament  f.  May  24, 1737.  See  also  Shafio  v.  Powell, 
3  Lev.  355. 

(25)  This  must  be  understood  of  recognisances  and  statutes  /or- 
/eiiedt  where  the  recognisances  are  for  keeping  the  peace,  good  be- 
haviour, &c  and  the  statutes  are  for  performing  covenants,  Suu  A 
recognisance  not  enrolled  was  considered  in  Bothomley  v.  Fair&x, 
1  P.  Wms.  334.  as  a  bond  (the  sealing  and  acknowledging  of  the  re- 
cognisance  supplying  the  want  of  delivery),  and  to  be  paid  as  a  spe- 
cialty debt. 

(26)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in 
equal  degree  with  a  bond  debt ;  because  the  contract  remains  in  the 
realty,  though  the  term  be  determined.  Newport  v.  Godfrey,  3  Lev. 
267.  and  2  ventr.  184.  Sec  an  exposition  of  this  case  by  Holt,  C.  J. 
in  Cage  v.  Acton,  Ld.  Raym.  516. 

(27)  A  debt  due  for  rent  reserved  upon  a  demise  by  deed,  or  by 
parol  j;,  is  in  equal  degree  with  a  bond  debt.  Gage  v.  Acton, 
Garth.  511. 

(28)  A  bond  with  a  penalty  conditioned  for  the  payment  of  a  less 
sum  of  money  on  a  day,  not  arrived  at  the  death  of  testator, 
may  be  pleaded  by  his  executor  as  a  specialty  debt§,  as  well  as  a  for- 
feited bond ;  but  there  is  this  distinction  between  them,  that  in  the 
case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt,  and  assets  may 
be  covered  to  that  amount ;  but  in  the  case  of  a  bond  not  forfeited,  as 
the  executor  by  discharging  it  may  save  the  penaltv,  the  assets  can  be 
covered  only  to  the  amopnt  of  the  sum  mentioned  in  the  condition||. 
Where  there  are  several  debts  by  specialty,  all  due  and  payable  at  Iho 
death  of  the  testator,  if  suit  is  not  commenced  by  an^of  the  creditors, 
and  notice  thereof  given  to  the  executor,  he  may  give  the  preference 
to  whom  he  pleases ;  and  if  he  be  a  creditor  himself,  he  may  pay  him- 
self first.    Went.  OflF.  Exor.  c.  12. 

Any  voluntary  bond  is  good  against  an  executor  or  administrator, 
unless  some  creditor  be  thereby  deprived  of  his  debt.  Indeed,  if  the 
bond  be  merely  voluntary,  a  real  debt,  though  by  simple  contract 
only,  shall  have  the  preference ;  but  if  there  be  not  any  debt,  then 
a  bond,  however  voluntary,  must  be  paid  by  an  executor. 

•  Ca.  T«mp.  Talb.  ai7.  h  l-caan  ▼•  Fookc,  3  Lev.  57. 

t  4  Bio.  P.  C  287.  ed.  Fo.    aBro.  ||  Bank  of  Engrlaod   t.  Morrice,  Str. 

P.C.465.TomMn'ied.  1028. 

I  Brown  v.  Holyoak,  Bara.  290.  .         . 
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VL  AdmiiHon  qf  Assets  (31). 

While  an  executor  ii  passire^  he  is  chargeable  only  in 
respect  of  the  assets ;  but  it  he  promises  to  pay  a  debt  of  the 
testator  at  future  day^  he  thereby  makes  it  his  own  debt, 
and  it  shall  be  satisfied  by  his  own  goods^ 

A  judgment  against  an  executor  by  default",  is  an  admis*- 
sion  of  assets  to  satisfy  the  demand ;  and  if  a  fi.fa^  be  sued 
oulon  such  Judgment,  and  the  sheriff  cannot  find  goods  of 
the  testator  sufiicient  to  answer  the  demand,  the  sherifT  may 
return  a  devastavit 

The  preceding  case  has  been  considered  as  a  leading  case 
on  this  subject:  hence,  where  A.  having  executed  a  bond 
for  the  payment  of  a  sum  of  money  at  her  death*  ;  and  the 
defendant  having  brought  an  action  on  the  bond  against  the 
plaintiff  as  the  executor  of  A,  who  pleaded  non  est  factum^ 
which  was  found  against  him,  and  judgment  thereon:  on  a 
bill  filed  by  the  plaintiff  to  have  the  bond  and  judgment  set 
aside,  Lord  Hardwicke,  C  being  of  opinion,  that  the  bond 

t  Per  Yelverton.  J.  in  QoringT.Gor-        3T.R.  690.  Salk.  310.  S.  C.butnot 

ingy  YeW.  11.  accurately  reported, 

u  Rock  T.  Leighton,  from  Holt*i  MSS.    x  Ram»den  ▼.  Jackson,  1  Atk.  382. 


(2d)  Coveaants  running  with  the  land  are  binding  on  the  executorB, 
although  not  expressly  named.  See  Went.  Off.  of  Exors.  p.  178.  ed. 
1763, 

(30)  See  Yeomans  ▼.  Bradsbtw,  Canh«  373,  A  breach  of  trust 
if  considered  but  at  a  simple  cootract  dfibt,  and  can  only  fall  upon 
the  personal  estate  of  a  trustee.    Vermoo  v.  Vawdry,  2  Atk«  1 19. 

(31)  All  sperate  debts,  mentioned  in  the  inTtntory,  shall  bt 
deemed  assets  in  the  executor's  hands  ;  but  the  executor  may  dis- 
charge himself  by  shewing  a  demand  and  refusal  of  them*  Shel- 
ley's case,  per  Holt,  C.  J.  Salk.  296.  In  the  inventory,  which  the 
defendant  had  exhibited  in  the  ecclesiastical  court,  were  inserted 
several  debts  due  and  ovtstanding,  which  defendant  charged  her- 
self with  when  received  or  recovered :  Lord  Uardwicke,  C.J.  put  the 
defendant  on  proof,  that  she  could  not  recover  those  debts ;  for  she 
ought  in  her  inventory  to  have  set  forth  which  debts  were  spe- 
rate  and  which  desperate.  The  defendant  proved  by  a  witness,  who 
went  to  demand  several  of  them,  that  he  could  not  recover  them ;  and 
accordingl)r  they  were  allowed  as  desperate.  Smith  v.  Davis,  Mid- 
dlesex Sittings  after  M.  T.  10  G.  2.  MSS.  recbgmsed  in  Young  v. 
Qawdrey,  8  Taunt.  734. 


EXECUTOR.  n» 

was  good,  it  became  a  question*  whetber  ths  pbidtiff  was 
not  entitled  to  relief,  on  the  ground  that  there  was  a  defici- 
ency of  assets.  Lord  Hardwicke  decided,  that  the  plea  of 
non  est  factum^  and  verdict  thereon,  amounted  to  an  admis- 
sion of  assets;  and  that  the  case  was  the  same  with  the  pre- 
ceding case  of  a  judgment  by  default. 

So  where  in  debt  in  the  detinet  against  defeqdant'  (as  exe* 
cutor  of  A.  administratrix  of  B.)  upon  a  judigment  by  de« 
fault,  obtained  by  plaintiff  against  A.  as  administratrix,  sug« 
gesting  that  goods  of  the  intestate  had  come  to  the  bands  of 
A.  as  administratrix,  which  she  had-  wasted;  defendant 
pleaded,  1.  Nan  detinei,  on  which  issue  was  joined ;  Sdly. 
that  defendant  had  fully  administered  the  goods  oi  A.  Re« 
plication,  that  the  defendant  had  goods  of  A.  sufficient  to 
satisfy,  ice.  and  issue.  The  jury  on  the  last  issue  found 
assets  of  A.  in  the  hands  of  defendant  On  the  other  issue 
the  plaintiff  produced  the  judgment  by  default  against  A.^ 
on  which  he  relied  as  evidence  of  assets  admitted  by  A.,  and 
a  devastavit  by  A.  Lee,  C.  J.  (delivering  tbe  opinion  of  the 
court)  said,  that  be  could  not  do  it  better  than  in  the  words 
of  Holt,  C.  J.  in  Rock  v.  Leighton.  Having  read  that  case 
from  Holt*s  notes,  he  observed,  that  it  appeared  from  that 
case,  that  if  an  executor  will  not  take  advanta^  by  pleading, 
but  suffers  judgment  to  go  by  default,  such  judgment  is  aai 
admission  of  assets,  and  is  as  strong  against  an  executor,  as 
if  assets  were  found  by  verdict  on  a  plene  adrnmutravH  r 
and,  notwithstanding  the  objection,  whidi  had  been  raised  on 
the  ground  of   the  statutes  30  Car.  9.  c.  7.  (39)  and  1^  4  &  5 

J  SUltoBV.  Hawlin^il  Wi]s.S5&&nd       Seijt  Wilfiazst,  wbo  cxftmiiied  tbe 
MSS.    See  also  I  Sannd.  21Sw  d.        Mil. 
where  tbU  case  if  conactly  stated  by 


(32)  By  Btat.  30  Ca.  2.  c.  7.  s.  2.  (made  perpetual  and  enlarged 
by  4  &  5  W.  ft  M.  c.  24.  s.  12.)  **  The  executors  and  administrators 
ot  executors  of  their  own  wrong,  or  administrators  who  have  wasted 
and  converted  the  assets  of  the  deceased  to  their  own  use,  shall  be 
chargeable  in  the  same  manner  as  their  testator  or  intestate  woqld 
have  been  if  living.*'  A  doubt  having  arisen  upon  the  pfeeeding 
clause,  whether  it  extended  to  the  executors  and  administrators  of 
any  esecator  or  administrator  of  n?ht,  who,  from  want  of  privity,' 
were  not  before  answerable  for  the  debts  due  from  the  first  testator  or 
intestate,  aUhovgh  such  executor  or  administrator  of  right  had  been 
guiUy  of  a  devastavit  or  conversion,  it  was  etiacted  by  stat.  4  &  5  W. 
and  M.  o*  24*  §•  12.  *•  that  tlie  execntor  and  admiaiitrator  of  such 
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W.  &  M,  c.  24*  8. 19.  he  was  clear,  that  the  acticm  in  the  case 
then  before  the  court  was  well  brought 

On  the  authority  of  the  preceding  cases  of  Rock  v.  Leigh- 
ton»  Ramsden  t#  Jackson,  and  Skelton  v.  Hawling,  it  was 
holden*,  that  where  an  executor  (to  an  action  of  debt  on  bond) 
had  pleaded  payment,  which  was  found  against  him,  and 
judgment  accordfingly,  it  operated  as  an  admission  of  assets ; 
and  a  writ  of /•  fa.  having  been  sued  out  on  the  judgment, 
to  which  the  sheriff  had  returned  a  devastavit,  and  an  action 
having  been  brought  against  the  executor  on  the  judgment 
su^estins  a  devastavit;  it  was  holden,  that  the  production  of 
the  record  of  the  judgment,  the  writ  of fi.  fa.,  and  the  sheriff's 
return,  was  sufficient  evidence  to  support  the  action. 

If  an  executor  pay  interest  on  a  bond  due  from  his  testa- 
tor*, it  will  not  conclude  him  from  alleging  want  of  assets  to 
pay  the  principal,  but  it  relieves  the  creditor  from  the  neces- 
sity oT  proving  assets,  and  throws  the  onus  on  the  other  side. 

Where  defendant  binds  hiipself  as  administrator^,  to  abide 
by  an  award  touching  matters  in  dispute  between  his  intes- 
tate and  another,  and  the  arbitrator  awards,  that  defendant  as 
administrator  shall  pay  a  certain  sum,  it  operates  as  an  ad- 
mission of  assets  between  those  parties,  and  aefendant  cannot 
plead  plena  adminisiravit  to  an  action  of  debt  on  the  bond ; 
because  the  giving  such  bond  is  an  undertaking  to  pay  what- 
ever the  arbitrator  may  award.  And  in  such  case,  if  an  at- 
tachment be  moved  for  against  the  administrator',  for  the  non- 
payment of  the  money  awarded,  he  cannot  defend  himself 
a^inst  it,  by  suggesting  a  deficiency  of  assets ;  for  a  submis- 
sion to  arbitration  by  a  personal  representative  is  considered 
as  a  reference,  not  only  of  the  cause  of  action,  but  also  of  the 
question,  whether  or  not  he  has  assets.  And  when  the  arbi- 
trator awards  that  the  personal  representative  do  pay  the 
amount  of  the  plaintiff's  demand,  it  is  equivalent  to  deter- 
termining  as  between  tlfose  parties,  that  the  personal  represen- 
tatives had  assets  to  pay  the  debt    But  mere  submission  to 

z  Erving  ▼.  Peten,  3  T.R.  685.  b  Bany  ▼.  Ruth,  1  T.  R.  601. 

a  Cleverly  ▼.  Brett,  B.  R.  11  G.  3.  cited    c  Wocthington  v.  Barlow,  7  T.  R.  453. 

in  Peanon  ▼.  Heniy,  5  T.  R.  8.    See 

2  Vet.  85. 


executor  or  administrator  of  right,  who  should  waste  or  convert  to  his 
own  use  the  estate  of  his  testator  or  intestate,  should  be  chargeable  in 
the  same  manner  as  his  testator  or  intestate  would  have  been.'* 
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arbitration  18  not  oF  itself  an  admission  of  assets^;  for  in  a 
case  where  the  arbitrator  only  ascertained  the  amount  of  the 
demand,  without  ordering  the  administrator  to  pay  it,  it  was 
bolden,  that  the  administrator  might  ple^Aplene  administraioU. 

A  probate  stamp  is  prim&  facie  evidence  that  the  executor 
has  received  assets'*  to  the  amount  covered  by  the  stamp. 


VI L  Of  Actions  by  Executors  and  Administrtxtors. 

I .  What  Actions  may  be  brought  by  Executors  and  AdrAi- 
nistrcdors. — By  the  common  law,  executors  might  have 
maintained  actions  to  recover  debts  due  to  their  testator,  but 
they  could  not  maintain  actions  for  a  wrong  done  to  their 
testator  in  his  life-time;  e.g.  a  trespass  in  taking  his  goods, 
&c.  But  by  Stat  4  Edw.  3.  c.  7.  reciting,  that  in  times  past 
executors  had  not  had  actions  for  a  trespass  done  to  their 
testators^  as  of  the  goods  of  tfie  said  testators  carried  away 
in  their  life^  it  is  enacted,  **  that  the  executors  in  such  cases 
shall  have  an  action  against  the  trespassers  (33)  in  like  man- 
ner as  they,  whose  executors  they  are,  should  have  had  if 
they  were  living." 

This  statute  has  been  expounded  largely,  with  respect  to 
the  persons  and  the  actions.  With  respect  to  the  persons^,  it 
has  been  holden,  that  an  administrator  is  within  the  equity  of 
this  statute,  and  shall  have  trespass  for  goods  carried  away  in 
the  life-time  of  the  intestate.    With  respect  to  the  actions, 

d  Peanoo  y.  Henty,  5  T.  R.  6.  f  Smith  v.  Co]gay,  Cro.  Eliz.  384. 

e  Foster  v.  Blakelock,  6  B.  &  C.  328. 


(33)  «'  This  act  does  not  speak  of  cu^ons  of  trespass,  though  the 
instance,  pat  is  proper  for  such  an  action ;  but  it  speaks  of  actions, 
for  a  trespass  done  to  the  testator's  goods,  and  it  enacts  that  in  such 
cases  executors  shall  have  an  action  against  the  trespasser ;  appa- 
rently using  the  word  trespasst  as  meaning  a  wrong  done  generally, 
and  the  trespassers  as  wrong  doers ;  it  does  not  specify  the  nature  of 
the'  action."  Per  Lord  Ellenborou^h,  C.  J.  in  Wilson  v.  Knubley, 
7  East,  134,  5.  See  also  the  opinion  of  Lawrence,  J.  to  the  same 
effect,  7  East,  136.  **  This  statute  is  a  remedial  law,  which  has 
i^lways  been  taken  by  equity,  and  wherever  there  is  a  matter  of  pro- 

rty  in  question,  it  is  brought  within  the  statute,"  Per  Powell,  J. 
Raym,974. 
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it  has  been  re9olved>»  that  where,  upon  a  church  becoming 
▼oid,  the  bishop  collated  wrongfully  and  the  patron  died, 
the  executor  of  the  patron  might  by  the  equity  of  this  statute 
maintain  a  quare  impedk  (34).  So  an  executor  may  have  an 
action  of  trover  for  the  conversion  of  the  testator's  goods  io  his 
life-time^;  or  an  action  of  debt  on  stat  9  and  3  Edw*  6.  a 
13.  for  not  setting  out  tithes  due  to  the  testator^;  or  an  action 
on  the  case  against  the  sheriff  for  a  false  return  made  in  the 
life  of  the  testator  to  a  fi.  fa.  viz«  that  he  bad  levied  only  so 
much,  part  whereof  he  had  sold,  and  part  remained  in  his 
hands  for  want  of  purchasers'^;  or  an  action  of  debt  on  a  judg- 
ment aninst  an  executor,  suggesting  a  devastavit  in  the  life- 
time of  plaintiff's  testator^  In  like  manner,  it  has  been 
holden,  that  an  administrator  may  maintain  an  action  against 
the  bailiff  of  a  liberty  for  executing  a/. /it*  and  removing  the 
goods  off  the  premises,  before  the  landlord  (the  intestate)  was 
paid  a  year's  rent,  pursuant  to  the  stat  8  Ann.  c.  l?".  But  an 
executor  shall  not  have  trespass  de  clawo  frack^ ;  for  tiM>- 
ritur  cum  persond  iUa  actio. 

One  of  two  executors  having  alone  proved  the  will,  had 
received  a  debt  due  to  the  testator,  wnich  by  his  will  was 
appropriated  to  the  payment  of  specific  legacies  to  his  grand* 
children  with  interest  thereon,  and  afterwards  permitted  the 
money  to  be  lent  out  to  a  third  person,  by  whom  it  was  paid 
to  A.  A.  on  being  applied  to  by  the  executor,  acknowleaged 
that  he  had  received  the  money,  and  that  it  belonged  to  the 
testator's  grand-children,  but  refused  to  pay  it  over  to  the 
executor.  It  was  holden%  that  both  executors  might  join  in 
an  action  brought  to  recover  the  money  against  A*  It  was 
holden  also,  that  it  does  not  amount  to  a  devastavit,  if  au 
executor  lends  out,  on  private  security,  money  belonging  to 
the  testator,  but  not  wanted  for  the  immediate  uses  of  the 
will,  provided  he  exercises  a  fair  and  reasonable  discretion  on 
the  subject 

By  stat  11  Geo.  9.  c.  Id.  s.  15.  **  Executor  or  administra- 
tor of  tenant  for  life,  on  whose  death  any  lease  of  lands,  &c. 
determined,  shall,  in  an  action  on  the  case,  recover  from  th« 

f  4  Uon.  15.  Case  53.  cited  in  Le  M&-  1  Berwick  v.  Andrews,  Ld.  Raym.  973. 

•on  V.  Dixon,  Sir  W.  Jones,  174, 5.  m  Fal^rave  ▼.  Windham,  Str.  313. 

h  RuUand  v.  RuUand,  Cro.  Elii.  377.  n  Bro.  £xors.  130. 

i  Moreton's  case,  I  Ventr.  30.  o  Webster  ▼.  Spencer,  3  B.  &  A>  300. 
k  Williams  ▼.  Grey,  Lord  Raym.  40. 


(34)  Ejectiojirmm  will  He  at  the  suit  of  an  executor  for  the  ooster 
of  his  testator.     7  H.  4.  6.  b.  Bro.  Abr,  Exor.  45.  S.-  C. 


under  temnjfc  a  proporkion  of  the'rent  itservied,  aocondJing  to 
tbe  time  sucb  tenant  for  life  lived  of  the  last  year,  t)r  quarter 
€^f  9  v^ar,  or  o^ber  time  in  wbich  the  eaid  rent  was  growing 
due. 

By  the  oommon  law',  an  executor  m  adminiBtrator  could 
Qot  have  an  action  of  account ;  because  it  wfis  founded  op  a 
matter  ki  tbe  priyity  of  tbe  testatpr;  but  now,  by  atat.  IS 
]^  w«  I.e.  93.  f'  An  executor  aball  have  an  action  of  account 
upon  an  acccHJnt  with  bis  testator." 

By  25  Edw.  8.  stat  5.  c.  5.  '♦  Executors  of  executors  shalf 
have  actions  of  debts,  accounts,  and  of  goods  carried  away 
of  tbe  6rBt  testators,  in  tbe  same  manner  as  the  first  testator 
should  have  bad.*' 

Adnaifiistrators  derive  their  authority  to  bring  actions  from 
tbe  Stat  31  Bdw.  is.  11.  which  ptx>vides,  that  **  where  a  man 
dies  intestate,  the  ordinary  shall  depute  the  next  and  most 
loyal  friends  (35)  to  administer  his  goods,  which  deputies 
may  bring  actions  to  demand  and  recover,  cts  executors,  the 
debts  due  to  the  intestate.'* 

An  administrator  cannot  b^ve  an  action  fpr  a  breach  of 
promise  of  marriage  to  the  intestate,  where  np  9pe9|;|l  damajj;^ 
IS  alleged^. 

%  Exeeutorf  and  Admnistrator^  must  jpin  in  bringiMg 
jfcfip^.'^lt  is  a  general  rule,  that,  if  there  fire  two  or  more 
executors,  and  one  proves  the  will,  they  must  f|U  join  ii| 
bringing  actions ;  and  if  they  do  not  ihe  (defendant;  may  ptea(} 
in  abatepoent,  that  there  are  other  executors  living  not 
nam^'.  In  this  plea  ijt  is  not  necessary  to  aver,  that  th^ 
executors  not  named  have  administered";  because  they  inay 
administer  at  their  pleasure.  3o  where  there  are  two  or  more 
adnainistrators,  it  is  necessary  thitt  they  shoqld  join  in  bring- 
ing actions^ 

And  this  rule,  viz.  that  all  tbe  executors  shall  join,  holds 
eve9  whene  son^  of  tbem  refuse  Jbiafpre  the  ofdip^^;  b^ 

p2Intt404.  •  41  £.3.2111. 

q  Chamberlaio  ▼.  Williamion,  2  M.  ft    t   Reg.  140.  b. 

S.  408.  u  Hensloe*s  eaie,  9  Bjtp,  36.  b. 

r  Reg.  140.  b.  Bro.  fixon^  pi.  SO.  Fits. 

Abr.  £xo».  pL  48. 

(35)  A  subsequent  statute,  21  H.  8.  c.  5.  s.  3.,  in  case  of  intes- 
tacy  or  executors  refusing  to  prove,  directs  the  ordinary  to  grant  ad- 
ministration to  the  widow  or  next  of  kin  ;  and  where  two  or  more 
stand  in  equal  degree,  to  accept  which  he  pleases. 
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cause  the  refusing  executors  may  come  in  at  any  time\  and 
administer^  notwithstanding  their  refusal,  either  during  the 
lives  of  their  co-executors,  who  have  proved,  or  after  their 
deaths 

The  like  law  is,  where  some  of  the  executors  are  infants; 
they  must  all  join,  and  they  may  all  appear  by  attorney: 
for  those  of  full  age  may  appoint  an  attorney  for  those  within 
age*.  So  where  there  are  two  executors,  one  of  full  age, 
and  the  other  within  age;  and  the  executor  of  full  age  is 
appointed  administrator,  durante  minari  {Bt€de  of  the  other 
executor. 

A.  made  B.  and  C,  who  was  an  infant  under  seventeen, 
executors;  B.  only  proved  the  will  and  brought  debt  as  exe- 
cutor against  defendant  (omitting  C.)  Plea  in  abatement, 
that  C.  was  made  an  executor  with  B^  and  is  yet  in  full  life, 
not  named*,  &c.  Replication,  that  C.  was  of  the  a^e  of  one 
year,  that  B.  proved  the  will,  and  had  administration  com- 
mitted durante  minori  atate^  and  that  C.  is  still  under  seven 
years  of  age.  On  demurrer,  judgment  for  defendant;  for, 
although  by  the  administration  committed  durante  minori 
atate^B.  hath  the  full  power,  yet  C.  the  infant,  being  execu- 
tor, ought  to  be  named. 

3.  Of  joining  several  Causes  in  one  Action  by  Executors 
(36).— In  order  to  join  several  causes  in  one  action,  the  action 
must  be  brought  as  to  all  such  causes  in  the  same  right  (37). 
Hence,  a  plaintiff  cannot  join,  in  the  same  action,  a  demand, 
as  executor  or  administrator,  with  another  demand,  which 
accrued  in  his  own  right.  The  reason  is,  because  the  funds, 
to  which  the  money  and  costs,  when  recovered,  are  to  be 
applied,  or  out  of  wliich  the  costs  are  to  be  paid,  are  differ- 
ent; and  the  damages  and  costs  being  entire,  the  plaintiff 
cannot  distinguish  how  much  he  is  to  have  in  his  represen- 
tative character,  and  how  much  he  is  to  hold  as  his  own. 

X  Bro.  Exon.  117.  Fits.  Abr.  Exon.  26.  e  Fozwist  v.  Tremfiin,  2  Saund.  212. 

y  21  Edw.4.23  b.  24.  a.  recogrnised  by  a  Smith  v.  Smith,  YeW.  130.  1  BiowdI. 

Holt,  C.J.  in  Wankfoid  v.  Waokford,        101 . 8.  C. 

Salk.  307. 


(36)  **  The  cases  on  this  subject  are  somewhat  perplexed.**  Ld« 
Ellenborough,  C.  J.  3  East,  1 10. 

(37)  In  Petrie  v.  Hannay,  3  T.  R.  659.  Buller,  J.  said,  that  it  was 
the  constant  practice  to  join  in  the  same  declaration  a  count  for  mo- 
ney had  and  received  to  the  use  of  the  executor  as  suchf  and  a  count 
for  money  had  and  received  to  the  use  of  the  testator. 
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HeDce^  it  wf^s  boklen  in  Rogers  r.  Cook,  Salk.»  lD*t  tbat  a 
count  on  an  indebitcdus  assumpsit  to  A.  as  administrator, 
could  not  be  joined  with  a  count  on  an  insinnd  amputasset 
in  bis  own  name* 

It  is  frequently  difficult  to  decide  what  causes  of  action 
an  executor  may  join  when  suing  in  bis  representative  cha- 
FBcter.  In  King  ▼•  Thorn,  1  T.  R.  489*  Buller,  J.  (adopting 
the  rule  laid  down  in  Bull  v.  Palmer,  2  Lev.  16d.  and  Mason 
V.  Jackson,  3  Lev.  60.)  thought  that  the .  solution  of  this 
question  depended  on  this ;  viz.  Whether  the  sum  or  goods, 
when  recovered,  would  be  considered  as  assets  of  the  testa- 
tor; ir  they  would,  then  the  plaintiff  might  sue  in  his  repre* 
sentative  character.  In  Cockerill  v.  Kynastoo,  4  T.  R.  281« 
the  same  learned  judge  expressed  the  same  opinion;  which 
was  adopted  by  Lawrence  and  Le  Blanc,  Js.  m  Ord  v.  Fen- 
wick,  3  East,  110. ;  and  in  Cowell  v.  Watts,  6  East,  405.  the 
court  of  K.  B.  agreed,  that  where  the  sum  recovered,  and 
costs,  must  be  applied  to  the  estate  of  the  testator  or  intestate, 
the  counts  might  be  joined;,  and  that  those  cases,  in  which 
the  rule  bad  been  laid  down,  that  counts  might  be  joined, 
wherever  the  money  recovered  under  them  would  be  assets, 
afforded  the  best  guide  to  the  court  in  the  solution  of  ques- 
tions of  this  kind!  The  same  rule  was  laid  down  in  Pow- 
ley  V.  Newton,  6  Taunt.  458,  where  Cowell  v.  Watts  was 
recognised.  XJpon  this  principle  it  was  holden^,  that  a 
count,  upon  a  promise  to  the  plaintiff  as  administratrix,  for 
goods  sold  and  delivered  by  her  after  the  death  of  the  intes- 
tate, might  be  joined  with  a  count,  upon  an  account  stated 
with  her,  as  administratrix,  of  money  owing  from  the  de- 
fendant to  the  plaintiff  as  administratrix,  and  a  promise  to 
pay  her  as  administratrix.  In  Ord  v.  Fenwick,  3  East,  104. 
on  writ  of  error,  after  verdict  and  judgment  in  C.  B.  it  was 
resolved,  that  a  count  for  money  paid  by  the  plaintiff  as  exe- 
cutrix might  be  joined  with  a  count  for  money  paid  by  the 
testator;  because  it  did  not  appear  but  that  the  executrix 
might  have  been  compelled  to  pav  the  money  upon  an  obli- 
gation by  the  testator  as  surety  K>r  the  defendant,  to  repay 
which  the  law  would  raise  an  implied  promise  by  the  de- 
fendant to  the  plaintiff  as  executrix  (38). 

b  Cowell  T.  Watto,  6  But,  405. 

(38)  In  Henshall  v.  Roberts  and  another,  5  East,  154.  Lord  El- 
lenboTough,  C.  J.  seems  to  have  been  of  opinion,  that  a  count  on  a 
promise  to  plaintiff,  as  executor,  on  an  account  stated  with  plaintiff, 
as  executor,  cowsemxng  money  due  to  plaintiff,  as  executor^  could  not 
be  joined  with  other  counts  on  promises  made  to  the  testator. 
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It  teaif  M  ob8ef^rcd|  tbst  if  executon  teke  n  note  or  bond 
iVom  a  debtor  to  the  estate  of  their  teatator,  the  executors 
must  declare  on  sucb  notd  or  bond  m  their  own  names,  and 
not  in  their  character  as  executors ;  and  thej  cannot  join  a 
count  on  such  note  or  bond,  with  counts  on  causes  of  action 
accruing  to  them  in  right  of  testator  (39). 

In  Betla  T«  Mitchell  \6  Modv  315.  the  plaintiff  declared » 
tkf^a  s^veta)  txrolrnifles  made  to  his  tedtlifor,  knd  t\io  oil  a 
promiMory  bote  to  himself  as  M^MUti-;  and  it  was  insisted, 
that  tho  last  cmiht  could  not  be  joined  With  the  former 
counts^  the  words,  **  as  executor/*  being  only  a  description 
of  the  plaintiff^s  person,  whereas  the  note  was  made  to  him 
and  thiBsferable  by  his  indorsement,  and  would  go  to  his 
ifdministrator,  and  not  to  the  administrator  de  bonis  non;  and 
this  reasionihg  was  adopted  by  the  court,  wh6  gave  judgment 
for  the  defendant,  on  deitiurrer  to  the  declaration.  So  where 
the  plaintiffs*,  as  eicecntors,  declared  in  the  debet  and  detinet, 
on  a  bond  given  to  their  testator,  and  also  on  a  bond  given  to 
themselves  as  executors,  it  was  resolved,  on  special  demurrer 
to  the  declaration,  that  the  two  causes  of  action  could  not  be 
joined. 


YIIL  Of  Actions  against  Executors  and  Admimstrator^. 

1.  Wtkit  Actions  fnay  be  maintained  against  Eacectdors,^^ 
It  is  a  general  rule,  that  an  action  wherein  the  testator 
might  have  waged  his  law  (40)  cannot  be  maintained 
against  his  executors  or  administrators'.     Hence,  debt  on  a 

c  Hosier  lukd  another  ▼•  Ld.  Arandel,  d  Bro.  Ezors.  80. 

3  Bot.  ft  Pul.  r. 


tmm 


(39)  Bat  in  Kin?  V.  Thorn,  1  T.  R.  487.,  it  was  holden  by  Ash* 
hurst  and  Buller,  Js.  that  a  count  against  the  defetidant  as  acceptor 
of  a  bill  of  exchange  indorsed  by  the  payee  to  the  plaintiffs,  surviv- 
ing; executors  of  J.  S.  m  right  of  the  plaint^s  oi  surviving  eaMcutora^ 
might  be  joined  with  counts  for  money  had  and  received  by  defend- 
ant to  the  use  of  plaintiffs  as  executors,  and  on  an  account  stated 
with  plaintiffs  as  executors. 

(40)  Wager  of  law,  though  it  has  fallen  into  disuse,  is  not  abo« 
lished.    See  1  Bos.  and  Pul.  N.  R.  297. 
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simple  contract,  as  on  a  ppomissory  note^,  will  not  lie 
against  an  executor  or  administrator.  So  debt  does  not  lie 
i^inst  an  ezecutoK  or  administrator*  upon  an  award  made 
in  the  life-time  of  the  testator  or  intestate,  if  the  executor 
or  administrator  demurs  to  the  declaration.  But  if  the  de- 
fendant pleads  in  bar  to  the  action,  and  a  verdict  is  found 
a^inst  him,  be  cannot  take  advantage  of  it  afterwards, 
either  in  arrest  of  judgment  or  by  writ  of  error^.  No  incon- 
venience results  from  this  rule  of  law,  since  the  debt  may 
be  recovered  in  an  action  of  assumpsit,  which  will  lie 
tigainst  an  executor  or  administrator*,  notwithstanding  it  is 
in  form  an  action  of  trespass  on  the  case.  Neither  does  the 
maxim,  actio  personaUs  fnoriiur  eumpersond^  afford  any  ob- 
jection to  the  bringing  this  action;  for  an  action  upon  a 
promise  upon  a  gmd  consideration,  without  specialty,  to 
do  a  thing,  is  not  more  annexed  to  the  person  than  a  cove- 
mint  by  specialty  to  do  the  same  thing.  This  point  was  so- 
lemnly determined  in  Norwood  v.  Rede,  Piowd«  181.,  and 
Pinchon*s  case,  9  Rep.  86.  b.,  where  actions  of  assumpsit 
were  brought  against  executors  for  the  non-payment  of  mo- 
ney due  from  tbeir  testators.  And  in  Carter  v.  Fosset,  Palm. 
33y.  and  Cra  Jac.  669.  it  was  resolved,  on  error,  in  the  Ex- 
chequer Chamber,  that  assumpsit  would  lie  against  an  exe* 
cutor  for  the  breach  of  a  collateral  promise  made  by  testa- 
tor. The  declarations  in  Norwood  v.  Rede,  and  Pinchon's 
case,  contained  averments,  that  the  defendants,  the  execu- 
tors, had  assets  to  pay  tt)e  debts  of  the  testator;  but  in 
Cottington  v.  Hulett,  Uro.  Eliz.  59.,  this  was  holden  unue- 
cessary,  on  the  ground,  that  want  of  assets  was  matter  of 
defence. 

Assumpsit  will  not  lie  against  an  executor^  for  a  legacy 
payable  out  of  the  general  funds  of  the  testator,  although 
assets  be  averred  in  the  declaration;  for  the  law  will  not, 
from  the  mere  circumstance  of  an  executor^s  being  possessed 
of  assets,  imply  a  promise  by  him  to  pay  such  legacy.  But 
an  action  may  be  maintained  by  the  legatee'  of  a  specific  chat- 
tel, against  an  executor,  after  his  assent  to  the  bequest. 

An  acting  executor  having  once  received",  and  fully  had 
under  his  control,  assets  of  the  testator  applicable  to  the  pay- 
ment of  a  debtf  is  responsible  for  the  application  thereof  to 
that  purpose;  and  such  application  having  been  disappointed 

c  Bury  ▼.  RobintoD,  1  Bot.  and  Pul.  i  Faliii«r  ▼.  Lawson,  1  Lev.  201. 

N.  R.  198.  \  Decks  ▼.  Slrult,  5  T.  li.  690. 

f  Hampton  ▼.  Boyer,  Cro.  Elis.  557.  1   Doe  v.  Guj,  3  £ast,  120. 

t  Bcfwyn  v.Gariaad)  Cro.lSiiz.  600.  m  Crone  y.  Smith  and  another,  7  Datt, 
b  Plowd.  182.  a.  246. 
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by  the  misconduct  of  his  co-executor,  whom  be  employed  to 
make  the  payment  in  question,  he  is  liable  for  the  conse- 
quences of  such  misconauct,  as  much  as  if  the  misapplica- 
tion had  been  made  by  any  other  agent  of  a  less  accredited 
and  inferior  description  (41). 

Where  a  sheriff  levies  money  under  a  fi.  fa.  and  dies,  an 
action  may  be  maintained  against  bis  executors  for  the  money 
so  received". 

Trover  will  not  lie  against  an  executor  for  a  conversion  by 
his  testator^  In  this  case,  the  maxim,  aclio  personalis  mort- 
iur  cumpersond  applies  (42). 

By  Stat  22  Car.  9.  c.  3.  s.  4.  ^  No  action  shall  be  brought 
to  charge  any  executor  or  administrator  upon  any  special 
promise,  to  answer  daniages  out  of  his  own  estate,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memoranoum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.'* 

At  the  common  law,  an  executor  or  administrator  could 
not  have  been  charged  on  any  special  promise  to  answer  da- 
mages out  of  his  own  estate,  unless  such  promise  had  been 
made  on  a  sufficient  consideration.  The  statute  has  not 
made  any  alteration  in  this  respect  The  promise,  though 
in  writing,  still  requires  a  sufficient  consideration  to  support 
it^  And^  the  consideration  as  well  as  the  promise  must  be 
expressed  in  the  written  memorandum  or  note. 

9.  What  Causes  of  Action  may  be  joined  against  Execu^ 
tors. — Several  demands,  some  of  which  accrue  from  the 

n  P^rkinfoii  ▼.  Gilford,  Cio.  Car.  539.     q  Wain  ▼.  Warlten,  5  East,  10.  reco;- 
o  Hamb}7Y.TVott,Cowp.371.  nised   in  Sannden  ▼.  Wakefield,  4 

p  Ram  T.  Hughet,  7  T.  R.  350.  n.  B.  ft  A.  595. 


(41)  By  the  old  law,  there  was  a  distinctton  between  ezecotors 
and  trustees.  It  was  laid  down  as  a  general  rule,  that  where  exe- 
cutors joined  in  a  receipt,  both  having  the  whole  power  over  the 
fund,  both  were  chargeable;  where  trustees  joined,  each  not  having 
the  whole  power,  and  the  joining  being  necessary,  only  the  persoii 
receiving  the  money  was  chargeable ;  but  the  rule  as  to  executors 
has  been  in  some  degree  relaxed.  See  the  opinion  of  Eldon,  C.  in 
Chambers  v.  Minchin,  7  Ves.  jun.  197,  8. 

(42)  It  is  extremely  difficult  to  Collect  from  the  cases  on  this  sub- 
ject any  general  rules  with  respect  to  the  application  of  this  maxim. 
^>ee,  however,  Serjeant  Williams's  note  (I)  to  the  case  of  Wheatly 
V.  Lane,  1  Saund.  216. 


EXECUTOR.  785^ 

defendant  in  bis  own  right,  and  others  in  right  of  another, 
ought  not  to  be  joined  in  the  same  action ;  because  suoh 
demands  require  different  pleas  and  different  judgments. 
Hence,  if  a  declaration  against  an  executor  or  administrator 
contains  counts  which  charge  him  in  his  representative  cha« 
racter,  and  counts  which  charge  him  in  his  own  right,  such 
declaration  will  be  bad,  for  misjoinder  of  cause  of  action, 
either  Oii  general  demurrer',  or  in  arrest  of  judgment,  or  on 
writ  of  error. 

The  four  first  counts  in  the  declaration  were  on  promises 
made  by  the  intestate* ;  the  fifth  stated,  that  c^er  the  death 
of  the  intestate^  the  defendant,  as  administratrix,  was  in- 
debted  to  the  plaintiff  for  money,  by  the  defendant,  as  such 
administratrix,  had  and  received  to  the  use  of  the  plaintiff. 
On  special  demurrer,  assigning  for  cause,  that  the  two 
causes  of  action,  the  ode  from  the  intestate,  and  the  other 
from*  the  administratrix,  could  not  be  joined,  the  court 
were  clearly  of  opinion  that  they  could  not ;  because  the 
last  count  stated  a  cause  of  action  after  the  intestate's  death, 
which  would  exclude  one  of  the  pleas  that  might  be  pleaded 
to  the  other  counts,  and  would  warrant  a. different  juagment. 
So^  counts  on  promises  by  the  testator  cannot  be  joined  with 
counts  for  money  had  and  received  by  the  defendant  as  exe- 
cutor*, or  for  money  lent  to  defendant  as  executor",  or  on 
account  stated  of  money  due  from  defendatd  as  executor*, 
because  the  former  charge  the  defendant  in  right  of  the  testa- 
tor, whereas  the  latter  cnarge  him  in  his  own  right. 

But  where  an  action  was  brought  against  an  administra- 
trixr,  and  the  three  first  counts  of  the  declaration  were  on 
promises  by  the  intestate,  and  the  last  was  on  an  account 
stated  between  plaintiff  and  defendant,  as  administratrix,  of 
money  owing  from  the  intestate^  and  in  consideration  of  the 
intestate  bemg  found  indebted,  a  promise  by  defendant,  as 
administratrix,  to  pay,  the  court  were  of  opinion  that  there 
was  not  any  misjoinder  of  action,  that  the  defendant  was 
charged  as  administratrix  in  all  the  counts,  and  that  this  was 
the  common  mode  of  declaring,  to  save  the  statute  of  limi- 
tations. 

A  promise  made  upon  good  consideration  by  a  testator, 
that  his  executor  shall  pay,  is  a  sufficient  consideration  for 
an  action  in  assumpsit  against  the  executor*.    And  in  such 

r  BngdeD  ▼.  Parki,  2  Bos.  &  Pul.  434.'  u  1  H.  Bl,  108. 

s  JenningB  t.  Newmatt,  4  T.  R.  347.  z  Ibid. 

t  Brigden  ▼.  Farks,  2  Bob  &  Pul.  424.  y  Secar  v.  Atkimon,  1  H.  Bl.  102. 

aod  Rote  ▼.  Bowler,  1  U.  Bl  108.  x  Powell  v.  Graham,  7  Taunt  580. 
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adiMi  it  h  neither  tieteMtfy*  to  a?er  aascti  (the  went  of 
aMeta  being  matter  of  defence)  \  nor  a  promise  by  the  eze« 
eiitor.  On  a  count  Averring  an  account  stated  by  the  defend- 
ant of  monies  due  from  bim  as  enecutort  the  judgment  sbali 
be  de  bonis  testatoris*  It  may,  therefore^  be  joined^  with 
eouttts  on  pmmises  of  the  testaion 

To  a  count  In  covenant,  charging  the  defendants,  as  exe- 
cutora,  for  breaches  of  covenant  by  their  testator  as  lessee*, 
who  had  covenanted  for  himself,  his  executors,  and  assigns, 
may  lie  joined  another  count,  charging  themi  that  after  the 
testator's  deaths  and  their  proving  the  will,  and  during  the 
term^  the  demised  premises  came  by  assignment  to  one  D.  A., 
against  whom  breaches  were  alleged ;  and  concluding,  that 
so  neither  the  testator,  nor  the  defendants  after  his  death, 
nor  D.  A.  since  the  assignment  to  him,  bad  kept  the  said 
oovenant,  but  had  broken  the  same^ 

8.  What  Mdtednt&ri  ar^  i6  be  mitdd  Defendants.'-^It  has 
been  observed,  that  in  actions  brought  6y  executors,  it  is 
necessary,  that  where  there  are  two  or  more,  they  should 
all  join,  whether  they  administer  or  not,  if  one  of  them  has 

E roved  the  wilL  But  this  is  not  necessary  when  actions  are 
mught  fi^aiMt  them' ;  for  the  mere  circumstance  of  a  per« 
son  being  named  executor  does  not  compel  the  plaintiff  to 
make  him  a  defendant,  unless  he  has  administered.  Hence, 
where  executors,  defendants,  plead  in  abatement,  that  there 
are  other  executors  not  named,  they  must  add^  that  the 
executors  not  named  have  administered ;  for  the  plaintiff  is 
bound  to  take  notice  of  such  executors  only  as  have  admi« 
nistered.  Although  executors  cannot  sever  in  declaring,  yet 
they  may  in  pleading.  Hence,  although  infant  executors 
may  sue  by  attorney  with  executors  of  full  age',  because 
those  of  full  age  may  appoint  an  attorney  for  those  within 
age,  yet  they  must  defend  by  guardian.  If  any  of  the  exe- 
cutors die<,  actions  must  be  brought,  not  against  the  surviv- 
ing executors  atid  executors  of  deceased  executors^  but 
against  surviving  executors  only. 

If  there  are  two  or  more  administrators,  they  must  all  be 
made  defendants^.  An  executor  de  son  tort  must  be  declared 
against  as  a  rightful  executor^. 

%  S.  C.  per  3  Js«  $  Burrougb,  J.  dissen-  t  Frescobaldi  ▼.  Xinaston,  Str.  783. 

tieote.  g  4  Leon.  193.    firo,  fizoiS.  99.  Fit& 
b  S.  C.  Ab.  Bxor.  23. 

c  WilBon  ▼.  Wigsr,  10  Bait,  319.  h  R«g.  140.  a.  b. 

d  Bro.  EzocB.  pi.  09.  i  Alexander  v.  Lane,  Yelv.  137. 
e  SwaUow  ir.  EmbecnOy  1  L«t.  161. 
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IK.  C^tke  PlMding^,  oM  kifmm  ^/tke  Bigkt  (tf  RMiiMf^ 

A^  executor  itoay  plead  the  Bame  plea  io  bar^,  that  liia 
bstator  nilght  have  pleaded ;  as,  in  an  action  of  gasumpait 
be  may  plead,  that  bis  testator  did  not  undertake  or  promises 
or  in  fcovehant,  or  debt  <^n  bond,  that  it  is  not  the  deed  of 
the  testaton  So  an  executor  may  plead  in  bar,  that  he  baa 
fully  administered  all  the  goods  and  chattels  which  wete  of 
the  dicceased  at  the  time  of  his  death.  This  plea  is  termed 
a  plea  of  plene  administravit  In  like  manner,  an  executor 
may  plelid  an  outstanding  debt,  as  a  jadgmeiit,  in  ili^hich 
bi^a  it  i*  n6t  tr^eedsa^  for  the  exeeutor  to  avei"  that  th^ 
Judgmettt  Was  had  for  ft  true  md  Just  debt';  for  this  shdil  be 
ptesuitied.  So  whete  M  executof  pleaded*"  that  his  testatof 
entered  into  a  bond  conditioned  for  the  paymetit  of  A  fturn  bt 
men^  al  a  d^y  peat,  btyond  which  he  hlid  ilot  assets  |  it  Was 
boMea  sufficienti  although  it  whB  not  averred  tiMt  the  bond 
was  ^btered  into  for  «  ime  and  just  debt;  for  it  shtill  be  in^ 
tend^  that  it  was.  And  tbe  tame  Intendment  shtill  be  made^ 
where  an  executor  or  administrator  pleads  a  bond  debt  due 
to  bidi^lf  ftnd  retaitt^t". 

The  ancient  way  of  pleading  an  outstanding  bond  was  to 
set  forth  the  bond  otily ;  but  tbe  modern  way  is  to  set  forth 
the  condition  also. 

When  the  day  of  paymeht*,  niekitioned  in  thig  condition  Of 
tbe  bond,  is  past  in  the  lif&-time  of  the  testatot^  tbe  penalty 
.  is  tbe  legal  debt ;  and  althotu^h  an  executor,  in  pleading  it 
as  aii  outstanding  debt,  sets  forth  tbe  condition  of  the  bond, 
yet  that  will  not  deprive  him  of  tbe  advantage  of  covering  the 
assets  to  the  amount  of  the  penalty.  But  when  the  day  of 
{>ayment  is  not  arrived  at  the  death  of  tbe  testator,  if  the 
Executor  sets  forth  the  condition,  tbe  assets  can  be  coveted 
only  to  .the  amount  of  the  sum  mentioned  in  the  condition  ; 
for  the  force  of  tbe  bond  is  suspended  until  the  condition  is 
broketi. 

To  an  action  of  d^bt  on  bond  for  SOOL^  against  defendant, 
as  executor,  he  pleaded  that  the  testator  was  bound  in  a 
statute  for  the  same  sum»  and  that  he  had  assets  to  the 

k  Com.  Dig.  Pleaddr.  ^  0. 8.)  o  Bank  of  England  v.  Motri^e,  Str. 

1    1  Ley. 200.  1028.    Hardw.  C.J.  deKvering  tht 

mLake  v.  Raw,  Garth.  8.  opinion  of  the  court, 

n  Picaid  ▼.  SiowD,  6  T.  R.  560.  p  PbiUpt  v.  Celled,  Cio.  Jfac.  8. 
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amouDt  of  80/.  only,  to  satisfy  that  statute,  which  retnained 
yet  in  force  and  not  paid.  On  demurrer,  it  was  objected, 
that  it  was  not  averred  in  the  plea,  that  the  statute  was  made 
for  debi,  and  that  the  debt  was  not  satisSed :  for  if  it  were 
•for  the  performance  of  covenants,  it  was  not  reasonable  that 
it  should  be  a  bar  to  debt  on  a  bond  already  due,  when,  pjer- 
haps,  the  covenants  would  never  be  broken  (43),  in  whjch 
case  there  would  not  be  any  cause  of  suit  or  extent  thereon. 
But  the  court  resolved,  that  the  plea  was  good ;  for,  as  it 
was  averred  that  the  statute  was  in  force,  and  the  money 
not  paid,  it  was  good  enough  primd  facie;  and  it  should  be 
intended  to  be  made  for  a  just  debt,  until  the  contrary  was 
shown. 

An  executor^  ma^  plead  an  outstanding  judgment  reco- 
vered in  an  action  ox  debt  on  a  simple  contract  against  the 
executor,  although  the  executor  might  have  reversed  such 
judgment,  since  debt  cannot  be  maintained  against  an  exe- 
cutor on  a  simple  contract. 

If  an  action  be  brought  against  several  administrators^, 
they  may  plead  an  outstanding  judgment  recovered  against 
one  of  the  defendants ;  for  a  recovery  against  one  adminia- 
trator  shall  bind  him  and  his  companions. 

After  the  commencement  of  an  action,  an  executor  can- 
not pay  another  creditor  before  such  other  creditor  has  re- 
covered judgment,  but  the  executor  may  confess  a  judgment 
for  the  damages  laid  in  the  declaration^  without  ascertaining 
those  damages  by  writ  of  inquiry,  provided  they  do  not 
exceed  the.  real  debt  If  they  do,  the  plaintiff  may  reply 
that  such  judgment  was  not  for  a  true  and  just  debt. 

An  executor  may  confess  a  judgment  to  a  creditor  in  equal 
degree  with  the  plaintiff,  pending  the  action,  and  plead  it 
in  bar*.  But  if  a  plea  of  judgment,  recovered  on  a  simple 
contract,  be  pleaded  by  an  executor  to  a  debt  on  bond,  it 
must  be  averred,  that  such  recovery  was  had  before  notice  of 
the  bond  debt^ 

q  Palmer  v.  Lawson,  ]  Lev.  200.  t  Waring  ▼.  Danyen,  1  P.  Wma.  285. 

r   Fuxtbar  v.  Further,  Cro.  Eliz.  (471.)  Morrice  v.  Bank  of  England,   Ca. 

s   Waring  v.  Danveis,  1  P.  Wms,  295.  Temp.TUb  225.  S.  P. 

10  Mod.  496.  S  P.  Wms.  401.  u  Sawyer  t.  Mercer,  1  T.  R.  690. 


(43)  It  was  agreed  by  Fanner,  Gawdy,  and  Yelverton,  Justices, 
that  a  statute  for  performance  of  covenants  was  not  a  bar  in  debt  on 
bond,  if  none  of  the  covenants  were  broken. 
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An  executor  may  plead,  puis  darrien  coatinuance,  unre- 
vened  judginenta  on  simple  contract  debts  of  tbe  testator^ 
recovered  against  tbe  executor  in  suits  commenced  since  he 
pleaded  tbe  general  issue  in  bar  in  tbe  principal  case;  and 
tbougb  be  migbt  bave  demurred  to  sucb  actions,  be  is  not 
bound  so  to  do\ 

Wbere  judgment  was  given  against  A.  in  the  Common 
Pleas,  virbo  afterwards  entered  into  a  statute  and  died ;  and 
bis  administrator  brought  error  on  the  judgment,  and,  pend- 
ing that  suit,  paid  the  statute,  and  afterwards  the  judgment 
was  affirmed;  upon  a  sci.fa.  to  have  execution  thereon,  the 
administrator  pleaded  payment  of  the  statute,  beyond  which 
be  bad  not  assets.  It  was  adjudged  a  good  plea,  because,  at 
tbe  time  of  tbe  execution  of  tl^  statute,  tbe  administrator 
could  not  plead  the  judgment  in  C.  P.,  because  it  was  doubt- 
ful whether  it  would  be  affirmed  or  not^. 

To  a  plea  of  an  outstanding  judgment,  tbe  plaintiff  may 
reply,  that  tbe  judgment  was  obtained  bv  fraud  and  covin* 
Andf  in  a  case  wbere  an  executor,  defendant,  pleaded  two 
outstanding  judgments,  to  each  of  which  the  plamtiff  replied 
fraud,  and  traversed  that  the  debts  recovered  were  due  for 
just  debts*:  the  replication  was  bolden  good  on  a  special 
demurrer,  the  court  observing,  that  the  plaintiff  might  tra- 
Terse  tbe  special  matter,  or  rely  on  tbe  fraud  generally  at  bis 
election  (44)* 

A  judgment  confessed  by  an  executrix  to  a  creditor  of 
the  testator,  as  well  for  his  own  debt  as  in  trust  for  tbe  debts 
of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an 
action  brought  against  her  by  another  creditor  of  the  tes- 
tator*. 

X  PriJiee  7.  Nieboltoii,  6  Taunt  065.        z  Tiettiewy  y.  AeUand,  2  Sausd.  40. 
y  Red0  v.  Beielocke^  YelT.29.  a  Tolpatt  v.  Wells,  1 M.  ft  S.  30& 


(44)  Saunders  observes,  that  this  is  an  anomalous  case,  and 
against  the  rales  of  law^  which  condemn  doable  pleading,  but  ad- 
mits tliat  it  has  been  allowed  in  this  particular  case  several  times, 
and  cites  Tamer*s  case,  8  Rep.  132,  3.  and  Thresham's  case,  9  Rep. 
108.  So  Serjeant  Williams,  in  1  Saund.  337.  b.  n.  (2).  *•  This 
is  an  anomalous  case,  in  which  the  plaintiff  is  permitted  to  reply 
to  every  judgment,  or  some  of  them,  without  being  guilty  of 
duplicity,  omitting  the  rest;  hut  the  better  way  seetns  to  he  to 
tauwer  mieh  iudgmeni  only  as  the  plaintiff  knows  to  he  obtained  by 
fraud.'' 
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Where  ifafi  stetute  ef  lUnil»(ioD&^  is  ploulod  to  an  action 
brought  fay  an  executor  on  a  prpmiee  made  to  his  teatatop, 
the  aiz  years  are  coeiputed  from  the  time  when  the  action 
6rst  aocrued  to  the  testator,  and  not  from  the  time  of  proving 
the  wiiL 

But  where  money  belonging  to  the  estate  of  an  Intestate 
is  repeived  by  A**  l^f^er  the  d^th  of  the  intest^te^  and  more 
than  six  years  aft^rv^ards  B.  tiikes  out  An  administration,  if 
spm9  th9t  the  time  of  liipitatipp  fpust  be  ^pmp^t^  from 
tk^  day  on  which  the  letters  of  administratiop  w^rp  gmnt^d 
{4i) ;  and,  consequently,  if  B.*  within  ^\K  yeapi  fwrn  that 
day,  brings  an  action  for  mwey  h9d  apd  rec^iy^  ngain^lt  A«» 
the  statute  of  limitations  will  not  operate  as  a  bur  (46). 

Aa  to  the  proper  mode  in  which  an  executor  of  an  ex^ 
cutor  should  frame  his  plea,  the  following  case  deserves  at- 
tention ! 

Plaintiff,  assignee  of  lessee  for  years,  sued  the  defendant 
as  executor  of  B.,  exeeutor  of  A.,  the  lessor  in<»vcnant 


Skinn.  55^ .  S.  C.    See  ^be  rec^rd^ 


4  Mod.  372. 


(45)  **  For  before  administtation  gianted,  there  was  not  any  per- 
son who  could  claim  it,  and  the  statute  begins  to  opefste  only  from 
|he  time  a  right  to  deipand  the  thing  io  question  vests  iq  sofae  per- 
soq/*    Per  Gwillim,  4  Bac,  Abr.  479. 

(46)  I  hare  stated  this  position  vitb  an  u(  vitie^,  bencausa  tb^^ 

Sriocipal  omesfion  in  Cpny  y*  Stephenson^  and  on  which  alone  th^ 
ecition  ot  the  court  was  pronounced,  was,  whether  the  plainlifiT 
ought  not  to  have  concluded  hit  replication  with  a  verification,  in* 
stead  of  concluding  to  the  country.  The  opinion  on  the  statute  of 
limitations,  as  staled  in  the  text,  was,  according  to  Carthew,  sx« 
pressed  by  Helt,  C  J.  who  reHed  on  Stanford's  case,  eited  in  Saf- 
nn*s  case,  Cro.  Jac.  60,  61*  and  5  Rep.  123.  where  a  similar  ques- 
tion was  decided  on  the  statute  of  fines.  It  may  be  observed,  that 
the  same  question  upon  the  statute  of  limitations  arose  and  was  ar- 
gued in  Nunn  v.  Wilsmore,  8  T.  R.  52] «  but  the  circumstaopes 
of  that:  case  rendered  it  unnecesaary  for  the  court  to  decide  it: 
the  position  in  the  text,  therefore,  stands  on  the  siqgle  authority  of 
Chief  Justice  Holt.  But  since  the  foregoing  note  was  wriMen  it  has 
been  ^djucjged,  that  in  an  action  by  an  administrator  upon  a  bill  of 
exchange,  payable  to  the  intestate  but  accepted  after  his  death, 
the  statute  of  limitations  begins  to  r;jn  froqn  the  time  of  mating  tba 
letters  of  administration,  and  not  from  the  time  the  bills  become  due, 
there  being  no  cause  of  action  until  there  is  a  party  capable  of  suing. 
Murray  v.  East  India  Company,  d  B.  &  A.  204. 


EXECUTOR.  701 

the  original  indeDtare  of  leasev  for  a  breach  of  the  ooTenant 
for  quiet  enjoyment  of  A.',  and  since  hii  decease  by  defendr 
ant  Defendant  pleaded,  that  he  had  fully  administered 
all  the  goods  of  A.,  the  first  testator.  On  demurrer,  it  was 
holden,  that  the  plea  was  bad,  inasmuch  as  it  only  gave  an 
answer  to  one  part  of  a  case  which  pointed  at  two  Kinds  of 
misapplication  of  those  funds  which  were  liable  to  the  plain- 
tiir*s  demand.  Le  Blanc,  J.  observed,  that  the  defendant 
might  discharge  himself  in  two  ways:  either  by  showing  that 
the  first  execqtor  fully  administered  all  the  goods  and  chatp 
tels  of  A.  which  came  to  his  hands,  and  that  the  defendant, 
since  the  death  of  the  first  exequtpr  has  duly  administered 
all  that  he  has  received  of  A.'s  assets ;  or  he  might  show  that 
he  has  received  no  assets  of  the  first  executor.  But,  as  the 
plea  now  stands,  he  leaves  unanswered  every  thing  respecting 
the  assets  of  the  first  testator  which  came  to  the  bands  of  his 
executor,  and  merely  answers  as  to  his  own  application.. 
Bayley,  J.  added,  that  the  plaintiff  was  entitled  to  recover  his 
debt  in  either  of  two  events ;  if  the  defendant  had  reoeived 
assets  of  the  original  testator,  and  had  not  properly  applied 
them ;  or  if  the  defendant  had  received  assets  of  the  first  ej^e^ 
cutor,  and  the  first  executor  bad  received  a^sets  of  his  testa* 
tor,  and  had  not  duly  applied  them.  The  defendant  has  only 
answered  as  to  one  of  those  events,  but  the  plaintiff  may  tie 
entitled  to  satisfaction  out  of  both  funds ;  and.  therefore,  he 
is  entitled  to  i)ave  the  issue  so  framed,  that  if  any  thing  be 
forthcoming  to  him  out  of  either  fundi  he  may  be  able  tp 
avail  bims^f  of  it. 

See  further  as  to  pleading  the  statute  of  limitations^  and 
statute  of  set-off,  by  and  against  ekecutors^  ante,  tit.  Assupip* 
ait,  and  tit.  Debt. 

Of  the  Riffht  qf  Retmner^^^k  lawful  executor  or  admii' 
niatrator*,  when  sued  by  a  creditor  of  the  deceased,  may 
claim  a  right  of  retainine  the  assets  in  satisiaction  of  a  debt 
due  to  himself,  provided  such  debt  is  equal  or  superior  in 
degree  to  that  claimed  by  the  creditor(47). 

Where  an  action  is  brought  against  a  defendant  as  executor 
(which  is  the  case,  as  weu  where  the  defendant  19  charged 

a  Welk  v.  Fyd^n,  10  Ea«t,  91$.  c  1  K«b.  965.    %  V^nt,  ISO  Sty.  397. 

Vaugb^i^  ▼.  ]BiowQ,  pp»t.  p.  799. 


^     .    ■■■       -IW ■     ■■     |„ 


(47)  bft  Hoekelly  v.  Godolphio,  2  Show.  403.  and  T.  Raym, 
4S3.  the  court  inclined  to  think,  that  an  administrator  mieht  plead 
to  an  action  of  debt  on  bond,  a  retainer  in  satisfaction  of  a  bond 
oooditiooed  for  the  payment  of  money  to  irvateei  for  the  use  of  the 
administrator. 
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a8  rightful  executor,  as  wbeu  be .  is  cbaiged  as  executor  de 
son  tort,)  and  he  claims  to  retain  as  executor  or  administ«a- 
tor,  he  ought  to  set  forth  the  letters  testamentary',  or  the 
letters  of  administration*,  in  order  that  it  may  appear  to  the 
court,  that  he  is  such  a  person  as  is  entitled  to  retain ;  for  an 
executor  de  son  tort  is  not  so  entitled^ 

But  where  the  plaintiff  sues  the  defendant  as  admimstraior, 
and  he  claims  to  retain  as  administrator,  it  is  not  necessary 
that  the  letters  of  administration  should  be  set  forth,  because 
the  plaintiff,  by  his  declaration,  admits  him  to  be  lawful 
administrator^. 

An  executor  de  son  tort  cannot  retain  for  his  own  debt, 
although  of  a  superior  nature ;  neither  will  the  consent  of 
the  rightful  administrator  to  the  retainer  given,  after  action 
brought  by  creditor,  alter  the  case^ ;  nor  can  such  executor 
avail  himself  of  a  delivery  over  of  the  effects  of  the  deceased 
to  the  rightful  administrator  after  action  brought,  and  before 
plea  pleaded,  so  as  to  defeat  the  action  of  a  creditor  (48.) 

f  Atkinion  v.  Rawson,  1  Mod.  208.         i  Picard  v.  Brown,  6  T.  R.  550. 

g  CaTerly  ▼.  Ellison, T.Jones, 23.  k  Vernon  v.  Curtii,  2  H.  Bl.  18. 3  T.  R. 

h  Coulter*!  case,  5  Rep.  30.  Yel7.  138«       587. 


(48)  ••  When  trover  is  brought  by  a  rightful  executor  or  admi» 
nistrator  against  an  executor  de  son  tort,  he  cannot  plead  payment  of 
debts.  Ice.  to  the  value,  or  that  he  has  given  the  g(>ods,  &c.  in  satis- 
faction of  the  debts,  because  no  person  ought  to  obtrude  himself 
upon  the  office  of  another;  nevertheless,  upon  the  general  issue 
pleaded,  such  payments  shall  be  recouped  in  damages."  Per  Holt, 
C.  J.  Garth.  104.  So  per  Buller,  J.  2  T.  R.  100.  «« If  an  action 
be  brought  by  a  rightful  administrator^  a^inst  an  executor  de  son 
tort,  whatever  may  have  been  disposed  of  in  a  course  of  administra- 
tion, as  by  paying  debts,  &c.  duUl  he  aUotoed  Am  tn  danuigeM^** 
<*But  in  an  action  by  a  crtditor  a^inst  an  executor  de  son  tort, 
the  defendant  may  plead  plena  administravit,  and  give  in  evidence 


the  payment  of  just  debts;  but  he  cannot  retain  a  just  debt  to  him- 
self.*'   Per  Holt,  C.  J.  Carth.  104. 

It  is  laid  down  in  Bull.  N.  P.  48.  <'  that  if,  in  trover,  by  a  right- 
ful administrator,  it  should  appear,  that  the  payments  made  by  the 
executor  de  son  tort  amount  to  the  full  value  of  the  assets,  the 
plaintiff  shall  be  nonsuited ;  but  in  trespass  it  shall  go  in  mitiga- 
tion of  damages  only."  This  position  is  founded,  as  it  seems,  on 
an  expression  in  12  Mod.  472.  ascribed  to  Holt,  C.  J. ;  but  as  Lord 
Ellenborough,  in  Mountford  v.  Gibson,  4  East,  443. *  justly  re- 
marked, it  is  directly  contrary  to  the  opinion  of  Holt,  C.  J.  in 
Whitehall  v.  Squire,  Carth.  104.  The  acknowledged  accuracy  of 
Carthew*s  Reports  may  induce  a  suspicion  that  the  reporter  in 
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To  debt  upon  bond  against  the  defendant  as  executor't  he 
pleaded  a  judgment  which  he  had  recovered  against  the  de- 
ceased, and  so  justified  by  way  of  retainer.  Replication, 
that  the  defendant  was  executor  de  son  tort.  Rejoinder,  that 
after  the  last  continuance,  the  defendant  had  obtained  letters 
of  administration.  On  demurrer,  it  was  objected,  that  the 
rejoinder  was  a  departure  from  the  plea.  But  the  court  held 
that  it  was  well  enough ;  because  tne  plea  did  not  expressly 
admit,  that  defendant  had  proved  the  will,  but  only  admitted 
the  defendant's  executorship  according  to  the  declaration. 
By  the  replication  it  appeared,  that  the  defendant  was  not 
charged  as  a  rightful  but  as  wrongful  executor,  which  could 
not  appear,  on  the  declaration,  -the  method  of  declaring 
against  both  of  them  being  the  same.  And  the  rejoinder  set 
forth  a  matter,  which  made  the  acting  as  unlawful  executor 
justifiable;  for  the  subsequent  administration  related  to  the 
death  of  the  intestate,  and  purged  the  precedent  wrongful 
executorship,  so  as  to  give  the  defendant  the  benefit  of  re- 
taining. / 

Evidence.'-^ln  all  questions  respecting  personalty,  the  pro- 
bate or  letters  of  administration,  with  the  will  annexed,  are 
the  only  legal  evidence  of  the  will. 

Trespass  for  taking  goods*.  On  not  guilty,  the  defendant 
admitted  that  the  gMds  had  been  in  the  possession  of  the 
plaintiff,  but  insisted  that  he,  the  defendant,  had  a  property 
m  them  as  executor  of  I.  S.  and  produced  the  original  will, 
by  which  he  was  appointed  executor.  But,  per  Raymond, 
C.  J.  *'  I  cannot  allow  the  original  will  to  be  evidence  to 
prove  a  property  in  an  executor:  the  prohcUe  must  be  prO' 
duced;  for,  perhaps,  the  ecclesiastical  court  will  not  allow 
this  to  be  the  testator  s  will.  Besides,  until  probate^  a  man 
ilies  intestate;  and,  if  the  executor  dies  before  probate,  his 
executor  shall  not  be  executor  to  the  first  testator." 

Where  a  probate  of  a  will  ia  lost,  the  ecclesiastical  court 
never  grants  a  second  probate,  but  they  will  exemplify  the 
first,  and  such  exemplifications  are  admissible  in  evidence". 

I   Vaogfaan  v.  Brown,  Str.  1 106.  Andr.    m  Coe  v.  Westernbam,  Norfolk,  Bumni. 
328.  7  Mod.  274.    Leach*t  ed.  and        Am.  1725.  Serjt  Leeda*  MS. 
MSS.  n  Per  ciir.  in  Shepherd  v.  Shorthose, 

Str.  413. 

Whitehall  v.  Squire,  Carth.  104.  The  acknowledged  accuracy  of 
Carthew^s  Reports  may  indace  a  suspicion  that  the  reporter  in 
12  Mod.  was  mistaken ;  more  especially  as  in  p.  472.  of  thkt  report. 
Holt  is  made  to  contradict  what  he  had  asserted  in  p.  471.  Indeed 
there  does  not  appear  any  reasonable  ground  of  distinction  between 
the  actions  of  trespass  and  trover,  as  to  this  point. 
Vox*.  II.  I 
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So  after  notice  to  defendant's  executofs  to  produce  pro- 
bate and  refusal,  it  has  been  holden*,  that  an  instrument, 
produced  by  the  officer  of  the  ecclesiastical  court,  purport- 
ing to  be  the  will  of  the  defendant's  testator,  and  indorsed 
by  the  officer  as  being  the  instrument  whereof  protete  had 
been  granted  to  the  defendants^  and  that  they  had  sworn  to 
the  value  of  the  effects,  is  admissible  in  evidence  in  an  ac- 
tion against  defendants  for  money  had  and  receive  by  their 
testator. 

An  examined  copy  of  the  act  book  in  the  r^istry  of  the 
Iprerogative  Court  of  Canterbury,  stating  that  administration 
was  granted  to  the  defendant  of  her  husband's  goods  and 
chattels  at  such  a  time,  is  proofs  of  her  being  such  administra- 
trix in  an  action  against  her  as  such,  without  giving  her 
notice  to  produce  the  letters  of  administration. 

Where  a  bill  of  exchange  was  indorsed,  generally,  but  de- 
livered to  A.  as  administratrix  of  B.,  for  a  debt  due  to  the  in- 
testate, and  A.  died  intestate  after  the  bill  became  due,  an4 
before  it  was  paid:  it  was  holden^  that  the  administrators  de 
bonis  non  of  B.  might  sue  upon  the  bill;  and  that  their  title 
was  sufficiently  proved  by  the  letters  of  administration  de 
bonis  non,  without  producing  those  granted  to  A.  the  admi- 
nistratrix. 

A  retainer  may  be  given  in  evidence  on  plene  administra- 
vit**;  but  debts  of  a  higher  nature  subsisting  cannot'. 

In  an  action  at  the  suit  of  an  executor,  if  the  estate  of 
the  testator  is  insolvent,  a  person  who  has  an  unsatisfied  de- 
mand uppn  such  estate,  is  not  a  competent  witness  for  the 
plaintiff*. 

Upon  plene  administramt  et  UehU  riens  hUer  maimi^^  if  it 
be  proved,  that  executor  hath  goods  in  his  hands,  which  were 
the  testator^s,  he  may  give  in  evidence,  that  he  hath  paid  to 
that  value  of  his  own  money»  and  need  not  plead  it  specially. 

In  case  against  executor,  upon  plene  adnunktravifl,  the 
plaintiff  must  prove  his  debt,  otherwise  be  shall  recover  but 
Id  damages,  though  there  be  assets ;  for  the  plea  admits  the 
debt,  but  not  the  amount. 

Judgment. — On  a  plea  o(  plene  adnUnistravit  generally, 
by  an  executory,  the  plaintiff  may  immediately  take  judg- 

o  Gorton  v.  Dyson,  1  Broderip  k  Bing^  t  Crai;  ▼.  Cundell,  1  Camp.  N.  P.  C. 

ham,  219.   *  381. 

p  Davii  ^.  WilUamt,  IS  East, 233.  n  1  Init  283.  a. 

q  Catherwoodv.Cbabaud,  1  Bamewali  x  Par  Holt,  C.J.  Shelley*^  case,  Salk. 

ft  Creswell,  150.  296. 

r  Plumer  v.  Marchant,  3  Burr.  1380.  y  Noell  v.  Nelson,  2  Saund.  22G. 
s  BuU.N.P.  141. 
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ment  of  assets  quando  acdderint  (40).  tn  debt  or  scire  fa* 
das  on  this  judgmeot,  evidence  of  such  assets  only  as  have 
come  to  the  executor's  hands  since  the  judgment  will  be  re- 
ceived.* 

Judgment  against  an  executor,  in  covenant  broken  by  him- 
self, shall  be  cfe  bofds  testaions;  for  it  is  the  testator's  cove- 
nant which  binds  the  executor  as  respresenting  him;  and 
therefore  he  must  be  sued  by  that  name*. 

In  like  manner  upon  an  obligation  made  by  testator  for 
the  performspce  of  covenants^  judgment  in  debt  on  the  bond 
for  a  breach  of  ooveaant  by  executor.  sh^U  be  ^  bom$  tes^ 
iaiari^. 

So  in  debt  against  an  executor  on  a  bond  made  by  testator^, 
if  the  defendant  plead  non  estfctotum^  9ad  it  is  found  againil; 
him,  judgment  shall  be  for  the  debt  and  damages  de  bonis 
iestataris;  for  the  executor  capnot  know  whether  it  be  the 
deed  of  the  testator  or  not. 

In  debt  on  bond  against  an  executor,  if  tbe  defendant 
plead  *'  fully  administered,'*  and  any  assets  are  found  in  his 
bands,  although  they  be  not  to  the  value  of  the  debt,  yet 
the  plaintiff  shall  hotve  judgment  for  his  whole  debt  de  bonis 
tesUUoru^  (50). 

In  debt  against  two  executors*,  if  they  plead  severally  by 
several  attorneys  *'  fully  administered,  and  the  jury  find  that 
the  one  has  assets  and  Ihe  other  has  not,  the  judgment  shall 
be  against  him  only  who  is  found  to  have  assets,  and  the  other 
•ball  go  quit 

Where  the  cause  of  action  is  such,  that  the  executor 
might  have  declared  in  his  own  right,  he  is  liable  for  costs^ 
if  be  is  non6uited^ 

Where  an  executrix  pleaded  first,  non  assumpsit;  9ndly, 
tie  unques  executrix;  and,  Sdlyt  plene  administravit ;  and 
iswies  on  the  first  pleas  were  found  for  the  plaintiff,  and  on 
the  last,  for  the  defendant;  it  was  holdens,  that  the  last 
plea  being  a  complete  answer  to  the  action,  the  defendant 
was  entitled  to  tbe  general  costs  of  the  trial. 

s  Taylor  v.Holliiuui,BaU.N.  p.  169.  e  B«lUw  ▼«  jMlUedeiif  oo  wrror  ii| 

«  Collfns  V.  Tbrougbgood,  Hob.  IBS.  £xcb.  Ch.    1  Roll.  Abr.  920.    (B.) 

b  Castilioa  t.  Executor  of  Smithy  Hob.  pi.  5. 

ass.  f  Grimstead  t.  Shirley,  2.  T^unt.  116. 

c  Bra.  Abr.  Exor.  pi.  109.  Jones  ▼.  Jonee,  1  Bing.  ti49. 

d  Lee  ▼.  Ridfbrd,  adjudged  on  efior»ui  f  Sdirvda  v.  Betbel,  1  B.  ft  A.  264* 

Bxch.  Ch.  RoU.  Bicp.  58.  Bee  also  Bagg  t.  Wells,  8  Taunl.  1S9« 


ttfmmmmmff^mmim^^m''^mit 


(49)  See  the  form  (rf  this  judgment  in  2  Saand.  216,  217. 

(50)  But  see  Harrison  ▼•  Beocles,  cor.  Ld.  Mansfield,  C.  J.  Lon- 
don sittings^  1769,  cited  in  Erving  v.  Peters,  3  T.  R.  688. 
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FACTOR. 

Of  the  Nature  of  the  Employment  of  a  Factors-Power  and 
Authority — Lien^^LiabUity  qf  PrincipaL  Stat.  4  Geo.  4. 
c.  83.  6  Geo.  4.  c.  9^.^^Evidence. 

Of  the  Nature  of  the  Employment  of  a  Factor. '^'K  factor  or 
broker  is  an  agent,  who  is  commissioned  by  a  merchant  or 
other  person  to  sell  goods  for  him,  and  to  receive  the  pro- 
duce. Foreign  factors  are  agents  residing  here,  commis- 
sioned by  mercTiants  resident  abroad,  or  the  contrary.  Home 
factors  are  agents  resident  in  England,  commissioned  by 
merchants  also  resident  in  England. 

A  factor  is  usually  paid  for  bis  trouble,  by  a  commission 
of  so  much  per  cent,  on  the  goods  sold.  But  sometimes  he 
acts  under  a  del  credere  commission  (1),  in  which  case,  for 


(1)  <<  Del  credere  b  an  Italian  mercantile  phrase,  which  has  the 
same  signification  as  the  Scotch  word  warrandice,  or  the  English 
word  auarantee.  A  factor  who  has  general  orders  to  dispose  of 
goods  for  his  principal  to  the  best  advantage,  is  bound  to  exercise 
that  degree  or  diligence  which  a  pradent  roan  exercises  in  his  own 
afFairs,  and  consequently  the  factor  is  authorized  to  dispose  of  the 
goods  according  to  the  best  terms  which  can  be  obtained  at  the 
time  ;  and  if  it  shall  appear  that  he  has  done  so,  and  that  he  has 
sold  the  goods  to  persons  in  reputed  sood  circumstances  at  the 
tim^  and  to  whom  at  that  time  he  would  have  given  credit  in  his 
own  affairs,  he  will  not  be  liable  to  his  principal,  although  some 
of  these  should  fail ;  and  for  such  trouble  the  factor  is  generally 
paid  by  a  commission  of  so  much  per  cent,  upon  the  goods  sold* 
Accordine  to  the  above  practice,  the  principal  runs  all  the  risk, 
and  the  ^ctor  is  sure  of  bis  commission  whether  the  event  be  fa- 
vourable or  not.  Many  merchants  do  not  choose  to  run  this  risk, 
and  to  trust  so  implicitly  to  the  prudence  and  discretion  of  their 
factor;  and,  therelore,  the  agreement  called  del  credere  ^ras  in- 
vented, by  which  the  factor,  for  an  additional  premium  beyond  the 
usual  commission,  when  he  sells  his  goods  on  credit,  becomes  bound 
to  warrant  the  solvency  of  the  purcha$^rs/*  Arg.  Mackenzie  v. 
Scott,  6  Bro.  P.  C.  287.  Tomlin*s  ed. 
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an  additional  premium  beyond  the  usual  commission,  be 
undertakes  for  the  credit  of  the  persons  to  whom  be  selklhe 
goods  consigned  to  him  by  his  principal. 

Pofcer  and  Auihariiy.'-^By  the  common  law,  a  fuctor,  as 
suchj  had  not  any  authority  to  pledge,  so  as  to  transfer  his 
lien  to  the  pawnee,  or  to  barter%  but  only  to  sell  the  goods 
of  his'prii{cipal\  Hence,  if  a  factor  pledged  the  goods  of  his 
principal,  the  latter  might  recover  the  value  of  them  in  trover, 
against  the  pawnee,  on  tendering  to  the  factor  what  was  due 
to  him,  without  making  any  tender  to  the  pawnee^  (2).  The 
same  rule  held  with  respect  to  a  bill  of  lading  which  had  been 
endorsed  to  a  factor  by  his  principal :  for  the  bill  of  lading, 
which  is  the  symbol  of  the  delivery  of  possession,  cannot 
give  a  factor  a  greater  authority  than  the  actual  possession  of 
the  goods  themselves.  Hence,  as  a  factor  could  not  pledge  the 
goods  of  his  principal',  by  a  delivery  of  the  goods,  so  neither 
could  he  do  it  by  an  indorsement  and  delivery  of  the  bill  of 
lading;  for,  although  the  indorsement  of  a  bill  of  lading  gave 
the  indorsee  an  irrevocable  fight  to  receive  the  goods,  where 
it  was  intended  as  an  assignment  of  the  property  in  the  goods, 

a  Ouerreiro  k  Peile,  3  B.  &.  A.  616.  we  ttat.  4  Geo.  4.  c.  83  post.  p.  807. 

b  Paterson  v.  Tagb,  Str.  1 178.  per  Lee,  ftDd  Btat.  6  Geo.  4.  c  94.  pott.  p.  808. 

C.  J.  Martini  ▼.  Coltt,  1  M.  ft  S.  140.  c  Daubigay  t.  Duval,  5  T.  H.  604. 

Sbipley  ▼.  Kjmer,  1  M.  &  S.  484.  d  If^wiom  v.  Tbomton,  6  £a»t,  17. 

Boyaon  t.  Colei,  6  M.  &S.  14.  But 


In  Grove  v.  Dubois,  1  T.  R.  112.  the  effect  of  a  commission  del 
credere  was  discussed  in  the  Court  of  King's  Bench,  and  that  court 
decided  that  it  was  not  merely  a  conditional  undertaking  and 
guarantee  from  the  person  taking  it,  that  he  would  pay  if  some 
other  person  did  not,  but'  that  it  was  an  absolute  engagement  from 
him,  and  made  him  liable  in  the  first  instance  ;  and  the  same  doc* 
trine  was  acquiesced  in,  and  acted  upon  in  Bize  v.   Dickason, 
1  T.  R.  285.  cited  in  Koster  v.  Eason,  2  M.  &  S.  112.     Hence, 
where  a  factor,  under  a  commission  del  credere^  sold  goods^  and 
took  accepted  bills  from  the  purchasers,  which  he  indorsed  to  a 
banker  at  the  place  of  sale,  and  having  received  the  banker's  biH 
(pajrable  to  the  factor*8  order)  on  a  house  in  London,  indorsed  and 
transmitted  it  to  his  principal,  who  got  it  accepted ;  it  was  holden, 
that  on  the  fiailure  of  the  acceptor  and  drawer  of  this  bill,  the 
factor  was  answerable  for  the  amount.    Mackenzie  v.  Scott,  6  Bro. 
P.  C.  280.  Tomlin's  ed. 

(2)  Where  a  factor  pledges  the  goods  of  his  principal  as  his  own, 
the  pawnee  cannot  claim  to  retain  agains|  tne  pnncipal  for  the 
amount  of  the  factor's  general  lien  at  the  time  of  tne  pledge. 
M*Combie  v*  Davis,  7  ^^U  ^»  ^ 
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yet  It  wcrtikld  ij^'6t  hwe  tfadf  ap«fdtton»  wh€t«  it  was  iiitAtoded 
t8  h  deposit  only,  by  a  perdoii,  who  WM  ttot  autdoriBed  to 
make  auch  deposit  (8).  ^or  did  the  factor  acquire  an  autho- 
rity to  pledge^  where  biUs  were  drawn  by  the  priocipal  in 
advance  of  a  consignment  nade  to  the  factor  for  sale. 

Wbeiis  plaintiffs,  at  Liyerpool,  bliting  a  codsigninent  of 
goods  coming  from  abroad,  transmitted  the  bill  of  ladinj;, 
-  which  was  to  deliTer  to  their  order,  to  B.  their  brokere  in 
London,  instracting  them  to  i^l,  and  on  the  arrt^l  of  the 
consignment  drew  on  B.,  as  on  former  occasions,  in  anticipa- 
tion of  the  proceeds^  authorising  B.  to  deal  with  the  consign- 
ment at  their  discretion,  which  bills  B.  accepted,  aifd  placed 
the  consignment  in  the  hands  of  defendant,  their  fiictor^  for 
sale,  not  disclosing  to  him  that  it  was  not  their  property,  and 
drew  on  him  on  account,  which  bill  he  accepted  and  paid ; 
and  soM  the  goods,  and  rendered  his  account,  including  the 
sale  therein,  to  B.  who,  before  their  acceptances  became  due, 
ftiled,  and  the  same  were  dishonoured ;  it  was  hoIden%  that 
the  plaintiffs  were  entitled  to  recover  the  proceeds  of  such 
sale  from  the  defendant 

A  quantity  of  oats  having  been  consigned  by  a  merchant 
abroad,  to  ble  sold  by  I.  S.  wBo  was  a  merchant  as  well  as 
factor,  he  placed  them  in  the  hands  of  A.  a  cornfactor,  as  a 
security  for  advances  made  by  him ;  but  the  oats  were  not 
to  be  sold,  without  the  consent*of  I.  S.  :.they  remained  in  A/s 
possession,  upon  these  terms,  for  nine  months,  when  they 
were  transferred  to  A.  by  a  sale  at  the  market  price.  No 
money  actually  passed,  nor  were  any  account  of  sales  rendered ; 
but  the  amount  of  the  price  was  allowed  in  account  between 
I.  S.  and  A.  leaving  a  balance  in  favour  of  the  latter;  it  was 
holden',  that  this  Was  in  substance  a  pledge  and  not  a  sale  by 
the  factor ;  and  that  no  property  passed  to  A*,  although  the 
jury  had  found  it  to  be  a  bon&  fide  transaction.  The  cir- 
cumstance' of  the  merchant  drawing  bills  upon  the  factor  to 

t  Graham  y.  lister,  e  M.  fc  S.  I.  g  Fielding  v.Kjmer,  2 fi.  <&B.  (C.  P.) 

f  Kuckda  v.  Wibon,  4  B.  &  A.  443.  639. 


(3)  In  the  case  cited  (d),  as  an  authority  for  this  position,  the 
party  to  whom  the  factor  had  pledged  the  bill  of  lading,  had  not 
any  notic^  that  he  was  dealing  with  a  factor ;  the  indorsement  by 
the  principal  was  a  general  indorsement :  but  it  was  observed,  by 
Lawrence,  J.,  that  the  letter  of  advice  which  brought  the  bill  of 
lading  might  have  been  inauired  for,  and  that  would  have  shewn, 
that  the  person  who  pledgee  the  bill  was  factor  only»  and  not  vendee 
of  the  goods. 
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whom  the  goods  are  eoasigtied,  agaioat  the  coiwignineiitji  does 
net  raise  an  aulhority  io  the  factor  U>  raise  moqey  to  meet  the 
bills  by  pledging  thie  goods. 

A.  a  merchant  at  Rio  Janeiro  consigned  cottons  to  B.  in 
this  country  for  sale,  and  sent  bills  of  lading  wbicb  shewed 
that  the  cottons  were  sent  on  account,  and  at  th^  risk  of  the 
consignor.  B.  en»ployed  C.  a  broker  at  Liverpool,  to  eifiect 
the  sales,  which  C.  did,  some  at  a  credit  of  ten  days,  and 
bills  at  three  mon.hs;  others  for  cash  in  one  month.  C. 
made  large  advances  to  B.  and  received  the  proceeds  of  the 
cottons  when  due.  Before  that  time  B.  had  become  bankrupt 
In  an  action  by  A.  against  C.  for  money  had  and  received ;  it 
was  holden^  that  C.  was  not  entitled  to  retain  for  the  advances 
made  by  him  to  B.:  for  that  B.  was  a  factor  for  sale^'only, 
and  had  not  any  authority  to  pledge  the  goods ;  and  that  A* 
was  entitled  to  recover  the  nee  proceeds,  deducting such.iums 
only  as  B.  could  have  retained.  A.  when  he  consigned  the 
cottons  to  B.,  requested  him  to  make  remittances  iti  anticipa- 
tion of  sales,  it  was  holden,  that  such  request  did  not  give  B. 
any  special  authority  to  pledge. 

Where  goods  are  permitted  to  remain  at  a  wharf  in  the 
name  of  a  broker,  who  is  accustomed  to  deal  in  the  article, 
and  the  broker  gells  them,  the  principal  will  be  bound  by 
such  sale,  although  he  did  not  expressly  authorize  the  broker 
to  sell*. 

A  factor  may  sell  on  credit*^,  although  not  particularly 
authorized  by  the  terms  of  his  commission  so  to  do  (4). 

fa  Qtidroz  y.  Troeman,  S  B.  &  C.  342.      k  Per  Willes,  C.  J.  Willet,  400.    Fer 
i   Pickering  V.  Busk,  16  £0st,  36.    See        CUarnbK,  J.  3  Boft.  luui  i'ul.  4S9. 

also  Whitehead  v.  TucJ^ett,  15  East, 

400. 


(4)  **  It  has  been  objected,  that  a  factor,  by  virtue  of  a  general 
authority,  cannot  sell  on  credit :  if  he  do  so,  it  is  at  his  own  risk, 
and  the  owDer  is  not  obliged  to  accept  the  vendee  as  his  debtor  ; 
and  it  does  not  in  the  present  case  appear  that  he  had  any  special 
authority.  And  for  this  purpose  several  passages  were  cited  out  of 
the  civil  law  books  as  to  the  nature  of  a  factor.  To  this  I  shall 
answer,  that  the  nature  of  dealing  is  now  quite  altered,  of  which  the 
courts  of  law  must  take  notice ;  for  constant  and  daily  experience 
shews,  that  factors  do  sell  upon  credit  without  such  a  special  au- 
thority. If  it  were  otherwise,  it  would  be  the  greatest  prejudice  to 
trade ;  and  we  ought  always,  and  as  much  as  we  can,  and  as  far  as 
is  consistent  .with  the  rules  of  law,  to  do  every  thing  for  promoting 
the  trade  and  commerce  of  the  nation/*    rer  Willes,  C.  J.  deli- 
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Wh^ie  plaintiffs  consigned  goods  to  their  (hctore,  who  not 
having  fuixls  to  pay  the  freight  and  duties,  agreed  with  the 
defendants  that  they  should  take  cbai^  of  the  consignment, 
pay  the  freight  and  duties,  and  sell  the  goods^  and  have  one 
naif  the  usual  commission  on  such  sale ;  and  the  defendants 
accordingly  paid  the  freight  and  duties,  and  received  the 
goods,  after  which  the  &ctors  became  bankrupt,  having  be- 
fore informed  defendants  that  the  goods  were  the  plaintifTs; 
but  defendants  notwithstanding  sold  the  goods :  held  that,  on 
trover  by  the  plaintiffs,  the  defendants  had  not  a  right  to  retain 
for  the  freight  and  duties  after  deducting  the  balance  due  from 
the  factors  to  the  plaintiffs  at  the  time  of  the  bankruptcy'. 
Where  C.  consigned  goods  to  M.,  their  broker,  upoil  a  del 
crederb  commission  for  sale,  and  drew  bills  on  him  in  ad- 
vance, which  M.  accepted  but  never  paid,  and  afterwards^ 
withdkt  the  knowledge  of  C«,  placed  the  goods  with  H.  ano- 
ther broker,  upon  a  del  credere  commission,  and  upon  an 
agreement  to  divide  the  commission  with  him,  and  obtained 
his  acceptances  for  the  amount,  and  H.  sold  the  goods  and 
afterwands  became  bankrupt,  and  his  assignees  received  the 
proceeds  of  those  sales,  and  the  acceptances  of  H.  were 
proved  under  his  commission,  and  a  dividend  received  upon 
them :  held  that  the  assignees  of  H.  were  liable  to  the  assig- 
nee of  C.  who  had  also  become  bankrupt,  for  the  amount  of 
the  proceeds,  in  an  action  for  money  had  and  received*. 

Factors  may  be  bankrupts'. 

By  Stat.' 31  Geo.  3.  c.  40.  s.  11«  Factors,  employed  to  buy 
or  sell  cattle  by  commission,  are  prohibited  from  buying 
either  directly  or  indirectly,  on  their  own  account  (except 
for  the  necessary  use  of  their  families,)  live  cattle,  sheep,  or 
swine,  in  London,  or  within  the  bills  of  mortality,  or  at  any 
place  whilst  the  cattle  are  on  the  road  to  London  for  sale ; 
and,  by  the  same  clause,  such  factors  are  prohibited  from 
selling,  either  b}^  themselves  or  their  agents,  such  cattle,  &c. 
in  London,  or  within  the  bills  of  mortality.    Penalty,  double 

1  Solly  t.  Rathbone,  2.  M.  ft  S.  298.       n  Stat  6  0. 4.  c.  16.  t.  I^T 
m  Gochrea  y.  Irlam,  2  M.  ft  8. 301 . 


•^ 


vering  the  opinion  of  the  court  in  Scott  v.  Surman,  Willes,  406,  7. 
N.  **  An  agent  employed  generally,  to  do  any  act,  is  authorized  to 
do  it  only  in  the  usual  way  of  business.  Hence,  as  stock  is  sold 
usually  for  ready  money  only,  a  broker  employed  to  sell  stock  can- 
not sell  it  upon  credit,  without  a  special  authority,  although  actins 
howk  fide,  and  with  a  view  to  the  benefit  of  his  principal/'  Lord 
EUenborough,  C.  J.    Wiltshire  v.  Sims,  1  Caoip.  N.  P.  C.  358. 
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the  value  of  the  catUe  sold ;  to  be  recovered  by  application 
to  J.  P.,  one  moiety  to  prMecutor,  and  the  other  to  the  poor 
of  the  parish  where  the  ofience  was  cominitted. 

When  goods  are  consigned  to  joint  factors^,  they  are  in  the 
nature  of  co-obligors,  and  are  answerable  for  one  another,  for 
the  whole.  ^ 

According  to  the  general  rule  of  law,  a  sale  by  a  factor 
creates  a  contract  between  the  owner  and  buyer';  and  this 
rule  holds  even  in  cases  where  the  factor  acts  upon  a  del 
credere  commission.  Hence,  if  a  factor  sells  goods,  and  the 
owner  gives  notice  to  the  buyer  to  pay  the  price  to  him  and 
not  to  the  factor,  the  buyer  will  not  be  justified  in  afterwards 
paying  the  factor;  and  the  owner  will  be  entitled  to  recover 
the  price  in  an  action  against  the  buyer,  unless  the  factor  has 
a  lien  on  such  price^i. 

If  goods  are  bought  by  a  broker*,  who  does  not  mention 
the  name  of  his  principal  until  he  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  otF  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  but  is'^still  liable 
to  the  vendor. 

But  where  a  factor  acting  under  a  del  credere  commission*, 
sells  goods  as  his  own',  and  the  buyer  does  not  know  of  any 

Erincipal,   the  buyer  may,    in  an  action  brought  against 
im  by  the  principal,  set  off  a  debt  due  to  him  from  the 
factor  (5).    It  is  to  be  observed,  however,  that  there  is  a 

o  Godfrey  y.  Saunders,  &  Wils.  1 14.  r  Wariog  y.  Fayenck,  1  Camp.  N.  P.  C 

p  Per  Lee,  C.  J.  in  Scrimsbire  v.  Alder-  85. 

ton, London SktiDg8,Str.  1182.  where  s  George  y.  Claget,  7  T.  R.  359.    See 

the  jarj,  boweyer,  found  a  yerdict  Morris  y.  Cleasby,  1  M.  fc  S.  570. 

against  tb«  opinion  of  the  judge.—-  Blackburn  y.  Scholcs,  2  Camp.  343. 

See  also  exp.  Murray,  Co.  B.  L.  379.  and  Carr  y.  Hincbliff,  4  B.  &  C.  651. 

5th  ed.  Wynen  y.  Brown,  B.  R.  E.  T.  7  G.  4. 
q  See  Drinkwater  y.  Goodwin,  Cowp. 

251. 


(5)  Where  a  factor  to  a  person  beyond  sea  bays  or  sells  goods 
for  the  principal  in  his  own  name,  an  action  will  lie  against  him  or 
for  him,  in  his  own  name  ;  for  the  credit  will  be  presumed  to  be 
given  to  him  in  the  first  case,  and  in  the  last  the  promise  will  be 
presumed  to  be  made  to  him,  and  the  rather  so,  as  it  is  so  much 
for  the  benefit  of  trade.  Gonzales  v.  Sladen,  T.  1  Ann.  London 
Sittings,  Salk.  MSS.  Bull.  N.  P.  130.  «  Where  the  principal 
resides  abroad,  he  is  presumed  to  be  ignorant  of  the  circumstances 
of  the  party  with  whom  his  factor  deals,  and  therefore  the  whole 
credit  is  considered   as  subsisting  between  tho  contracting  par- 
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dffttiiieticNi  betweeD  a  factot  wad  a  broker.  A  factor  ia  a 
person  to  whom  goods  are  consigned  for  sale  by  a  mercbant 
residing  abroad  or  at  a  distance  from  the  place  of  sale,  and 
be  usually  sells  in  bis  own  name»  witbodt  disclosing  that  of 
bis  principal ;  the  merchant,  therefore,  with  full  knowledge 
of  tnese  circumstances,  trusts  him  with  the  actual  posses- 
sion of  the  goods,  and  gives  him  authority  to  sell  in  his  own 
name.  But  the  broker  is  in  a  different  situation,  be  is  not 
trusted  with  the  possession  of  the  goods,  and  be  ought  not 
to  sell  in  bis  own  name.  The  principal  who  trusts  a  broker 
has  a  right  to  expect  that  he  will  not  sell  in  his  own  name. 
Hence  where  an  action  was  brought  by  a  merchant  to  reco- 
ver the  price  of  his  own  goods,  and  the  demand  was  resisted 
on  the  ground  that  tbe  defendants,  who  were  buyers  of  the 
goods,  did  not  purchase  them  of  the  plaintiffs,  but  of  Coles 
and  Co.  and  that  they  had  a  counter  demand  against  Coles 
and  Ca  which  they  were  entitled  to  set  off  against  tbe  price 
of  the  goods ;  it  was  bolden^  that  the  defendants  had  not 
any  right  of  setoff;  for  the  plaintiffs  bad  not  enabled  Coles 
and  Ca  tcr  appear  as  proprietors  of  the  goods ;  and  although 
Coles  and  Co.  had  not  disclosed  the  name  of  their  principal, 
and  were  merchants  as  well  as  brokers,  yet  in  this  case  tbey 
had  delivered  to  tbe  plaintiffs  a  sold  note,  in  the  prpper 
form,  supposing  them  to  have  sold  in  their  character  of 
brokers,  and  they  had  delivered  to  the  defendants  a  bought 
note,  and  they  had  not  taken  any  counter  note  from  the  de- 
fendants ;  there  was  enough,  therefore,  to  have  raised  a  strong 
presumption  in  the  minds  of  the^lefendants  that  the  sale  was 
in  the  character  of  brokers.  Coles  and  Co.  did  not  say  tbey 
sold  the  goods  as  their  own ;  the  defendants  did  not  ask  any 
questions;  and  further  it  appeared  that' tbe  delivery  order 
bad  been  signed  by  the  plaintiffs. 

The  law  has  been  settled  by  a  variety  of  cases,  that  an  un- 
known principal,  when  discovered,  is  liable  on  the  contracts, 
which  his  agent  makes  for  him;  but  this  rule  must  be  taken 
.with  some  quali6cation ;  for  a  party  may  preclude  himself 
from  recovering  over  against  the  principal,  by^  knowingly 
making  tlie  agent  hiis  debtor*. 

i  Bvixig  ▼.  CoKfie,  2  B.  &  A.  137.  u  Per  Ld.  ElleDboroagh  in  Patenon  t. 

Gaada«equi,  15  East,  68. 


ties.**  Pel  Chambre,  J.  in  HoughtoQ  v.  Mattbews,  3  Bos.  and  Pul.  490. 
**  There  may  be  a  particular  course  of  dealing  with  respect  to  trade 
in  favour  ofa  foreign  principal,  that  he  shall  not  be  liable  in  cases 
vhere  a  home  principal  would  be  liable.*'  ,  Per  Bay  ley,  J.  15 
"East,  69. 
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Gdcxh  0old  by  a  broker  fbr  a  priocipiil  odt  nattied,  upon 
tbe  term,  as  apecified  in  the  onial  bought  and  sold  BOteA, 
(delivered  orer  to  tbe  respective  parties  by  tbe  broker)  of 
** payment  in  one  month,  money"  may  be  paid  for  by  tbe 
buyer  to  the  broker  within  the  month,  and  that  payment  may 
be  made  by  a  bill  of  exchange  accepted  by  the  buyer  and 
dkcouBted  by  him  within  the  month,  idthough  such  bill  had 
a  longer  time  to  run  before  it  became  due"* 

A  person  Who  has  made  a  contract  as  agent  for  a  third 
person  cannot  sue^  as  principal  without  giving  notice  to  the 
defendant,  befei^  action  brought,  tbat  he  is  the  party  really 
interested.  But  where  money  is  paid  by  an  agent  upon  an 
agreement  made  with  him  in  his  own  name,  the  principal* 
may  recover  it  back  upon  the  rescinding  of  the  agreement 

lAen^^By  the  general  usage  of  trade,  where  there  is  a 
couree  of  dealings  and  general  account  between  the  mep- 
cfaant  and  fketor,  and  a  bakmce  is  due  to  the  factor^  he  has 
a  Ken  {6)  on  ail  goods  in  his  hands  for  such  balance  of  the 
general  account,  without  Tegattd  to  the  time  when,  or  on  what 
account  he  received  tbe  goods*  (7K 

With  respect  to  this  general  lien,  it  is  to  be  observed. 

First,  That  it  will  not  attach  until  tbe  goods  come  into  the 
possession  of  the  factor^ 

z  Favenck  V.  Beonett,  11  East,  96.  a  Kroger  ▼.  Wilcox,  Ambl.  252.    1 

y  Bickerton  v.  Burrel),  5  M.  &  S.  983.        Kenyon  S2.  S.  C.   Gardiner  v.  Gble- 
2  D.  of  IfoifoUi  ▼.  Worthy,  1  Cadipb.       ttao,  dtcd  1  Bur.  484.  k  per  JhiUar, 
S37»  «  J.  6  East,  28.  o.  S.  P. 

b  Kinloch  v.  Craig,  3  T.  R.  1 19. 783. 

(6)  *'  There  are  two  species  of  liens  known  to  tbe  law,  namely, 
particular  liens  and  general  liens.  Particular  liens  are,  where  per- 
sons claim  a  right  to  retain  good^  in  respect  of  labouF,  or  money 
expended  on  such  goods ;  and  those  liens  are  favoured  in  law. 
General  liens  are  claimed  in  respect  of  a  general  balance  of  ac- 
count ;  and  those  are  founded  in  custom  only,  and  are  therefore  lo 
be  taken  strictly.^    Per  Heath,  J.  3  Bos.  &  Pul.  494. 

(7)  **  That  a  factor  has  a  lien  for  his  general  balance  is  a  point  too 
well  established  to  be  disputed.  The  general  pttnciple  upon  which 
such  lien  has  been  allowed,  seems  to  be  for  tbe  convenience  of  trade, 
and  with  a  view  to  encourage  factors  to  advance  money  upon  goods 
in  their  possession,  or  which  must  come  to  their  hands  as  factors.** 
Per  Chambre,  J.  in  Houghton  v.  Matthews,  1  Bos.  &  PaL  488,  9. 
N.  This  lien  is  a^  insurable  interest.  Park*s  Inst.  11.  Bankruptcy 
does  not  destroy  it.  Per  Bay  ley,  J.  and  Best»  J.  iu  Hudson  v.  dan- 
ger, B.  H.  Oct*  ^ith,  182L  post.  804^ 
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Secondly,  The  lien  exists  during  such  time  only  as  the 
factor  has  possession  of  the  goods;  for  if  he  should  part 
with  the  possession  after  the  lien  has  attached,  the  lien  is 
gone*. 

It  is  to  be  obserred,  however,  that  where  a  factor  is  in  ad- 
vance for  goods  by  actual  pavment,  or  where  he  sells  nnder 
a  del  credere  commission,  Vf  hereby  he  becomes  responsible 
for  the  price,  he  has  a  lien  on  the  price,  although  he  should 
have  parted  with  the  possession  of  the  goods'.  And  this 
rule  holds,  although  money  should  have  been  advanced  by 
the  factor,  at  the  time  when  he  icnew  that  ,the  principal  was 
in  insolvent  circumstances*. 

The  o^ner  of  goods  being  indebted  to  a  factor  in  an 
amount  exceeding  their  value,  consigned  them  to  him  for 
sale:  the  factor  being  also  similarly  indebted  to  J.  S.  sold  the 
goods  to  him.  The  factorltfterwardB  became  bankrupt ;  and 
on  a  settlement  of  accounts  between  J.  S.  and  the  assignees, 
J.  S.  allowed  credit  to  them  for  the  price  of  the  goods,  and 
he  then  proved  the  residue  of  the  claim  against  the  estate:  it 
was  holaen^,  that  as  the  factor  had  a  lien  on  the  whole  price 
of  the  goods,  such  settlement  of  accounts  between  the  vendee 
and  the  assignees  affsrded  a^good  answer  to  an  action  against 
the  vendee  for  the  price  of  the  goods,  brought  either  by  or  on 
the  account  of  the  original  owner. 

But  where  a  factor  has  not  any  special  claim  on  the  goods, 
and  he  has  disposed  of  them,  whereby  be  has  lost  the  ad- 
vantage arising  from  possession,  the  debt  is  to  be  considered 
as  the  debt  of  the  principal,  and  the  factor  has  no  Hen  on  the 
price. 

The  plaintiff  who  was  resident  in  Ireland,  emploved  two 
persons,  as  his  factors  in  London,  to  sell  goods  for  him, 
which  he  had  sent  to  them^  The  factors  sold  these  goods 
to  J.  S.  for  a  certain  sum ;  the  plaintiff  not  knowing  to 
whom  they  were  sold,  and  J.  S.  not  knowing  that  they  be- 
longed to  the  plaintiff,  the  goods  having  b^n  delivered  to 
him  as  the  goods  of  the  factors.  The  factors,  before  pay- 
ment, became  bankrupts,  and  their  debts  were  assignea  by 
the  commissioners  to  the  defendant,  who  afterwards  re- 
ceived from  J.  S.  the  money  for  the  goods.    The  plaintiff 

c  See  Sweet  t.  Pym,  I  East,  4.  and  f  Hudson  ▼.  Granger,  ft  B.  &  A.  S7. 

Buller,  J.  in  Lickbanow  y.  Mason,  g  Garratt  y.  Cullum,  T.  9  Ann,  B.  R. 

6  Bast,  37.  n.  stated  by  Willes,  C.  J.  deliyering  the 

d  See  Drinkwater  y.  Goodwin,  Cowp.  opinion  of  the  court  in  Scott  v.  Sar« 

361.    Hudson  y.  Granger,  5  B.  &  A.  man,  WiUes,  405  j  reported  also  in 

37.  Bull.  N.  P.  42.  ed.  6th^  bgr  the  name 

e  Foxcroft  y.  Dcyonshire,  3  Burr.  931.  of  Ganatt  y.  Cullum. 
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having  brought  an  action  against  the  defendant  for  money 
had  and  received,  the  case  was  reserved  by  Holt,  C.  J.  for 
the  opinion  of  the  Court  of  King's  Bench,  vtrho  gave  judg- 
ment, after  argument,  for  the  plaintiff.  This  case  was  after* 
wards  cited  before  Parker,  C.  J.  at  the  London  Sittings,  and 
allowed  to  be  law;  because,  although  it  was  agreed,  that 
payment  by  J.  S.  to  the  factors,  with  whom  the  contract  was 
made,  would  have  discharp;ed  J.  S.  as  against  the  princi- 
pal, yet  the  debt  was  not  tn  law  due  to  the  factors;  bid  to 
the  person  whose  goods  theu  were;  and  therefore  it  was  not 
assigned  to  the  defendant  by  a  general  assignment  of  their 
debts,  but  remained  due  to  the  plaintiff  as  before;  and 
having  been  paid  to  the  defendant,  who  had  not  any  right 
to  have  it,  it  fuist  be  considered  in  law  as  paid  for  the  use  of 
him  to  whom  it  was  due;  and,  consequently,  an  action  might 
be  maintained  by  him  as  for  money  had  and  received  to 
bis  use. 

The  plaintiffs,  who  were  partners,  resident  beyond  sea, 
consigned  a  quantity  of  tar  to  R.  S.,  the  bankrupt,  brother 
of  one  of  the  plaintiffs,  as  their  fiictor^.  There  had  been 
mutual  dealings  between  the  two  brothers,  the  accounts  of 
which  were  then  unsettled.  The  ship  and  goods  arrived  in 
the  Thames,  from  Carolina.  The  factor,  having  received 
the  bill  of  lading,  sold  the  tar  to  J.  S.,  upon  an  agreement 
that  it  should  be  paid  for  in  promissory  notes,  payable  four 
months  after  the  delivery  of  the  goods.  A  few  days  after 
the  sale,  the  vendee  gave  the  factor,  in  part  payment,  two . 
promissory  notes.  Soon  afterwards  the  factor  coipmitted  an 
act  of  bankruptcy,  and  the  defendants  were  chosen  assignees 
under  the  commission.  The  bankrupt  delivered  up  the  two 
notes  to  the  assignees,  and  they  received  the  money  due 
upon  them.  They  likewise  confirmed  the  sale,  and  set- 
tled the  account  with  the  vendee,  and  received  the  balance. 
An  action  for  money  had  and  received  having  been  brought 
by  the  plaintiffs  against  the  assignees,  for  tne  recovery  of 
the  money  received  on  the  notes,  and  the  money  received 
on  the  settlement  of  the  account,  it  was  bolden,  that  the 
plaintiffs  were  entitled  to  recover  both  sums ;  Willes,  C.  J. 
(who  delivered  the  opinion  of  the  court,)  observing,  as  to 
the  first,  that  the  notes,  having  been  in  the  hands  of  the 
bankrupt  at  the  time  of  bis  bankruptcy,  were  capable  of 
being  distinguished  from  the  rest  of  the'  bankrupt's  estate, 
and  therefore  could  not  be  applied  to  the  bankrupt's  debts ; 

b  Soott  and  another  y.  Surman  and       rough,  delivering  judgment  in  Taylor 
others,  Msigneei  of  R.  8.  a  banlmipt,        r.  Piumer,  8  M.  &  S.  57S, 
Willes,  400.  ciled  by  Lord  SUenbo- 
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consequeotly  the  pbintiffb  were  entitled  to  recover  the 
value  of  those  notei  which  bad  been  received  by  the  de- 
fendants in  like  Doaoner  a«.if  the  goods  bad  remained  in 
specie,  unsold  in  the  bankrupt's  hands  at  the  time  of  the 
bankruptcy^  the  plaintiffs  mignt  have  recovered  them  in  an 
action  of  trover.  As  to  the  second  sum,  the  general  rule 
waSto  that  if  a  person  received  money,  which  ought  to  be 
paid  to  another,  an  action  would  lie  as  for  money  had  and 
received;  that  the  assignees  having  received  the  money, 
which  belonged  to  the  plaintiffs,  they  ought  to  have  paid  it 
to  the  pkiintiffs,  and  not  having  done  so,  this  action  would 
lie  against  them  for  so  much  money  had  and  received  to  the 
use  of  the  plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which 
have  accrued  previously  to  the  time  at  which  his  character  of 
factor  commenced. 

A.,  a  factor,  sold  the  goods  of  B.,  in  his  own  name*,  to  C. : 
C,  without  paying  for  these  goods  sent  another  parcel  of 
goods  to  A.,  to  sell  for  him,  not  having  employed  A.  as  a 
fector  before.  C.  became  bankrupt,  and  his  assignees  claimed 
the  goods  sent  by  C.  to  A.,  which  still  remained  unsold,  ten- 
dering the  charges  upon  those  goods.  A.  reused  to  deliver 
them,  claiming  a  lien  upon  them  ^or  the  price  of  the  for- 
mer goods  sold  by  him  to  C,  the  balance  between  A.  and 
B.,  being  in  favour  of  A.  An  action  of  trover  having  been 
brought  by  the  assignees,  against  A.,  for  the  value  of  the 
goods  sent  by  C,  it  was  bolden,  that  tbey  were  entitled  to 
recover. 

Liability  of  Prindpal^^^The  maxim,  that  the  principal  is 
civilltf  responsible  for  the  acts  of  his  agent,  universally  pre- 
vails both  in  courts  of  law  and  equity^  Upon  this  principle 
it  was  holden,  by  Holt,  C.  J.»  that  a  merchant  was  answer- 
able for  the  deceit  of  his  factor  who  had  sold  some  silk  to  the 
plaintiff,  as  silk  of  a  superior  quality^,  knowing  it  to  be  silk 
of  an  inferior  quality'  (8). 

Hough'toa  ▼.  Matthewi,  ptr  Heath,    k  4  T^  R.  SS.  per  Keairon,  C.  J. 
Rooke,  and  Chamlire,  Jm,  Alvanley,    1  Hern  v.  NicholB,  $alk.  389.  Per  Holt, 
C.  J.  dissentiente,  3  Bos.  k  Pul.  485.       C.  J.  at  Nisi  PriuB. 


(8)  But  see  9  H.  6.  53.  b.  cited  in  Bro.  Abr.  Actions  sur  le  case, 
pi.  8.  where  it  was  said  by  the  court,  if  my  servant  sell  false  stuff, 
an  action  on  the  case  does  not  lie  against  me,  unless  he  sold  it 
through  my  covin  or  by  my  command* 
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The  hvf^  established  bj  the  decisions,  relating  as  well  to 
goods  shipped  in  the  names  of  persons  who  were  not  the 
actual  proprietors  thereof,  as  to  the  pledge  of  goods,  having 
been  found  to  afford  great  facility  to  fraud,  and  to  produce 
frequent  litigation,  and  proving  in  its  effects  highly  injurious 
to  the  interests  of  conamerce,  the  legislature  interposed,  and 
by  Stat  4  Geo.  4.  c.  S3  (18th  July,  1823),  it  was  enacted, 
*'  That  any  person  intrusted  for  the  purpose  of  sale  with  any 
goods,  and  by  whom  such  goods  shall  be  shipped  in  his  own 
name,  or  in  whose  name  any  goods  shall  be  shipped  by  any 
other  person,  shall  be  deemed  to  be  the  true  owner,  so  as  to 
entitle  the  consignee  to  a  lien  thereon,  in  respect  of  any  money 
or  n^otiable  security,  advanced  or  given  by  such  consignee, 
to  or  for  the  use  of  the  person  in  whose  name  such  goods 
shall  be  shipped,  or  in  respect  of  any  money  or  negotiable 
security  received  by  him  to  the  use  of  such  consignee,  in  like 
manner  as  if  such  person  was  "flSe  true  owner,  provided 
such  consignee  shall  not  have  notice  by  the  bill  of  lading,  at 
or  before  the  advance  or  receipt  of  the  money  or  negotiable 
security,  that  the  person  shipping,  or  in  whose  name  the  goods 
are  shipped,  is  not  the  actual  and  bon&  fideowner;  protided 
ALSO,  that  the  person  in  whose  name  such  goods  are  shipped 
shail  be  taken  for  the  purposes  of  tiiis  act  to  have  been  in- 
trusted therewith,  unless  the  contrary  shall  appear  or  be 
shewn  in  evidence  by  the  person  disputing  such  fact.  By 
8.  ^  Any  person,  body  politic  or  corporate,  may  accept  any 
goods  or  Ull  of  lading,  in  deposit  or  pledge  from  any  con- 
signee, and  enforce  the  right  possessed  by  such  consignee, 
but  shall  acquire  no  further  right  than  was  possessed  by  the 
consignee  at  the  tigie  of  the  pledge."  The  Srd  section  pro- 
vides, that  this  act  shall  not  be  construed  so  as  to  prevent  the 
owner  from  demanding  and  recovering  the  goods  from  the 
factor  before  they  have  been  pledged,  or  from  his  assignees 
in  the  event  of  his  bankruptcjr ;  nor  from  demanding  or  reco* 
vering  from  any  person,  or  his  assignees  in  case  of  his  bank- 
ruptcy, or  from  any  body  corporate;,  the  goods  deposited  or 
pledged,  upon  repayment  of  the  money,  or  on  restoration  of 
the  negotiable  security,  or  on  payment  of  a  sum  of  money 
equal  to  the  amount  of  such  security ;  nor  from  recovering 
from  sacfa  person,  or  body  corporate,  any  balance  remaining 
in  his  hands  as  the  product  or  the  sale  of  such  goods,  after 
deducting  thereotit  the  amount  of  the  money  or  nagotiabie 
security ;  provided  that  in  case  of  the  bankruptcy  of  such 
factor,  the  owner  of  the  goods  so  pledged  and  redeemed  shall 
be  Jiekt  to  have  discharged  pro  tanto  his  debt  to  the  bank- 
rupt's estate. 
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Shortly  afterwards  it  ^was  found  expedient  to  alter  and 
amend  the  foregoing  statute,  and  to  make  further  provi- 
sions; and  therefore,  by  stat.  '6  George  4.  c.  94.  (5tb 
July,  1895),  it  was  enacted,  that  any  person  intrusted  for 
the  purpose  of  consignment  or  sale  with  any  goods,  and 
who  shall  have  shipped  such  goods  in  liis  own  name,  and  any 
person  in  whose  name  any  goods  shcrfl  be  shipped  by  any 
other  person,  shall  be  deemed  to  be  the  true  owner,  so  far  as 
to  entitle  the  consignee  to  a  lien  thereon,  in  respect  of  any 
money  or  negotiable  security  advanced  or  given  by  such 
consignee  to  or  for  the  use  of  the  person,  in  whose  name 
such  goods  shall  be  shipped,  or  in  respect  of  any  money 
or  negotiable  security  received  by  him  to  the  use  of  such 
consignee,  in  the  like  manner,  and  to  all  intents  and  pur^ 
poses^  as  if  such  person  was  the  true  owner;  provided  suck 
consignee  shall  not  hate  n^^ice  by  the  bill  of  lading  or  other- 
wise^  at  or  before  the  adv'ai^^^r  receipt  of  the  money  or  nego- 
tiable security,  that  the  persons  shipping,  or  in  whose' name 
the  goods  shall  be  shipped,  is  not  tne  actual  and  bon&  fidew 
owner;  provided  also,  that  the  person,  in  whose  name 
any  such  goods  are  to  be  shipped,  shall  be  taken  for  the 
purpose  of  this  act,  to  have  been  intrusted  therewith  for  the 
purpose  of  consignment  or  of  sale,  unless  the  contrary  be  made 
to  appear  by  bill  of  discovery,  or  otherwise,  or  be  made  to 
appear  or  be  shewn  in  evidence  by  any  person  disputing  such 
fact;  and  it  was  further  enacted,  that  from  and  after  the  first 
day  of  October,  one  thousand  eight  hundred  and  twenty-six, 
any  person  intrusted  with,  and  in  possession  of  any  bill  of 
lading,  India  warrant,  dock  warrant,  warehouse  keeper's  cer- 
tificate, wharfinger's  certificate^  warrant  y  order  for  delivery 
of  goods,  shall  l^  deemed  to  be  the  true  wner  of  the  goojs 
described  in  the  said  several  documents,  so  far  as  to  give 
validity  to  any  agreement  thereafter  entered  into  by  such 
person  with  any  person  or  body  politic  or  corporate,  for  the 
sale  or  disposition  of  the  goods  or  any  part  thereof,  or  for  the 
deposit  or  pledge  thereof,  or  any  part  thereof,  as  a  security  for 
any  money  pr  negotiable  instrument  advanced  or  given  by 
such  persons,  &c.  upon  the  faith  of  such  several  documents ; 
provided  such  person  &c.  shall  not  have  notice  by  such  docu-« 
ments,  or  otherwise,  that  the  person  intrusted  is  not  the  . 
actual  and  bon&  fide  owner  of  the  goods  so  sold  or  pledged : 
provided*  that  in  case  any  person,  &c.  shall,  after  the  passing 
of  this  act,  accept  any  such  goods  in  deposit  or  pledge  from 
any  such  person  so  in  possession  and  intrusted,  without 
notice,  as  security  for  any  debt  or  demand  due  from  such 
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person  so  intrusted  a(t)d  in  possession  to  such  person^  &c. 
before  such  deposit  or  pledge,  then  such  person,  &c.  so  taking 
such  goods  in.  deposit  or  pledge,  shall  acquire  no  further  right 
in  the  goods  or  any  such  document  than  was  possessed  by 
the  person  so  possessed  and  intrusted  at  the  time  of  such 
deposit  or  pledge  as  a  security ;  but  such  person,  &c.  so 
taking  such  goods  in  deposit  or  pledge,  shall  and  may  acquire 
and  enforce  such  right  as  was  possessed  by  such  person  so 
possessed  and  intrusted:  and  it  is  further  enacted,  that  from 
and  after  the  1st  day  of  October,  1826,  any  person,  &c.  may 
contract  with  any  agent  intrusted  with  any  goods,  or  to 
whom  the  same  may  be  consigned,  /or  the  purchase  of  any 
such  goods,  and  receive  the  same  of  and  pay  for  the  same  to 
such  agent,  and  such  contract  and  payment  shall  be  binding 
against  the  owner  of  such  goods,  notwithstanding  such  person, 
S[c»  shall  have  notice,  that  the  person  making  such  contract 
or  on  whose  behalf  such  contract  is  made,  is  an  agent,  pro^^ 
vided  such  contract  and  payment  be  made  in  the  usual  and 
ordinary  course  of  business,  and  that  such  person,  &c.  shall 
not,  when  such  contract  is  entered  into  or  payment  made, 
have  notice,  that  such  agent  is  not  authorized  to  sell  the  goods 
or  to  receive  the  purchase-money.    And  by  the  5th  section, 
any  person,  &c.  mav  take  any  such  goods  or  any  such  docu- 
ment  in  deposit  or  pledge  from  any  such  factor  or  agent,  not" 
withstanding  such  person,  ^c.  shedl  have  notice,  that  the  person 
making  such  deposit  or  pledge  is  a  factor  or  agent,  but  then 
such  person,  &c.  shall  acquire  no  further  right  to  the  goods 
or  document,  for  the  deliverji  thereof,  than  was  possessed  or 
might  have  been  enforced  by  the  factor  or  agent  at  the  time 
of  such  deposit  or  pledge  as  security;  but  such  person,  &c. 
shall  and  may  posiess  and  enforce  such  right  as  was  possessed 
and  might  have  been  enforced  bv  such  factor  or  agent  at  the 
time  of  such  deposit  or  pledge.  It  is,  however,  provided**,  that 
nothing  herein  contained  shall  be  construed  to  prevent  the  true 
owner  of  the  goods  from  recovering  the  same  from  his  factor  or 
agent  btfore  a  sale,  deposit,  or  pledge,  or  from  the  assignees  of 
such  factor  or  agent  in  the  event  of  his  bankruptcy,  nor  to 
prevent  the  owner  from  recovering  from  any  person,  &c.  the 
price  agreed  to  be  paid  for  the  purchase  of  such  goods,  sub- 
ject to  any  right  of  set-off  on  the  part  of  such  person,  &c. 
against  such  factor  or  agent,  nor  to  prevent  the  owner  from 
recovering  from  such  persouj  &c.  the  goods  deposited  or 
pledged  upon  repayment  of  the  money,  or  on  restoration  of 
the  negotiable  instrument  advanced  on  the  security  thereof 

u  S.6. 
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by  such  person,  &c.  to  the  factor  or  agent,  and  upon  pay- 
ment of  such  further  sum  of  money,  or  on  restoration  of 
such  other  negotiable  instrument  (if  any)  as  may  have  been 
advanced  by  the  factor  or  agent  to  the  owner,  or  on  payment 
of  money,  equal  to  the  amount  of  such  instrument,  nor  to 
prevent  the  owner  from  recovering  from  such  person,  &c. 
any  balance  remaining  in  his  hands  as  the  produce  of  the 
sale  of  the  goods,  after  deducting  the  money  or  negotiable 
instrument  advanced  on  the  security  thereof;  aqd  in  case  of 
the  bankruptcy  of  the  factor  or  agent  the  owner  of  the  goods 
so  pledged  and  redeemed  shall  be  held  to  have  discharged 
pro  tanto  his  debt  to  the  estate  of  such  bankrupt'* 

The  remaining  sections  of  this  statute  relate  to  the  prose- 
cution of  agents  fraudulently  pledging  the  goods  of  their 
principal.  Mr.  Abbott,  in  the  fifth  edition  of  the  excellent 
treatise  of  the  Law  relative  to  Merchant  Ships  and  Seamen, 
after  giving  a  correct  abstract  of  this  last  statute,  published  in 
December,  182(5,  has  observed,  that  he  is  not  aware  that  any 
case  has  hitherto  been  decided  upon  the  construction  of  these 
enactments,  and  that  they  appear  to  be  in  part  confirmatory 
of  the  common  law,  and  in  part  an  important  alteration  of  it. 

Evidence, — Tt  is  a  general  rule  of  evidence,  that  where  a 
witness  has  a  direct  interest  in  the  event  of  a  cause,  his  tes- 
timony cannot  be  received.  But,  from  necessity,  an  excep- 
tion has  been  introduced  in  the  case  of  factors  and  brokers, 
because,  from  the  nature  of  the  transactions  in  which  they 
are  engaged,  the  contracts  they  make  for  other  persons  can- 
not be  proved  without  them.  Hence  it  has  been  holden*, 
that  a  factor  is  a  good  witness  to  prove  the  contract  of  sale, 
in  an  action  by  the  principal,  for  the  price  of  the  goods  sold. 
And,  in  a  later  case^,  it  was  determined,  that  there  was  not 
any  difference,  in  point  of  interest,  between  a  person  who 
sells  upon  commission,  and  one  who  is  to  have  a  share  of 
the  profit;  and,  consequently,  that  a  person  who  was  em- 
ployed to  sell  goods,  and  was  to  receive  for  his  trouble  what- 
ever money  he  could  procure  for  them  beyond  a  stated  sum, 
was  a  con)pefent  witness  to  prove  the  contract  between  the 
seller  and  buyer  (9). 

o  Dixon  V.  Cooper,  3  Wils.  40.     .  p  Benjamin  v.  Porteus,  2  U.  Bl.  590. 

per  Heatb  and  Rooke,  Js. 


(9)  Eyre,  C,  J,  differed  from  the  two  judges,  conceiving  that 
"  this  was  not  simply  a  contract  that  the  witness  made  for  another, 
but  for  another  and  himself,     lljs  profit  was  not  to  arise  from  the 
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profit  of  the  principal,  but  was  collateral  to  and  beyond  it.  He 
could  not  wrong  tne  principal,  but  he  might  wrong  the  person 
with  whom  he  dealt,  by  screwing  him  up  beyond  the  real  vsilue  of 
the  .goods,  for  the  sake  of  his  own  pront,  and  therefore  he  had  a 
separate  interest  to  establish  a  particular  contract."  The  C.  J. 
aomitted,  however,  that,  if  the  principle  upon  which  the  two 
judges  relied,  viz*  that  there  was  not  any  difference  in  point  of  in- 
terest between  a  person  who  sold  upon  commission,  and  one  who 
was  to  have  a  share  of  the  profit,  could  be  supported,  the  evidence 
ought  to  be  received. 
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FISHERY. 

I.  Of  the  Right  of  Fishery  in  the  Sea,  and  in  the  Creeks 

and  Arms  thereof  and  in  fresh  Rivers. 

II.  Of  the  different  Kinds  of  Fishery^^Several  Fishery-^ 

Free  Fishery-'^Common  of  Fishery. 


I.  Cfthe  Right  of  Fishery  in  the  Sea,  and  in  the  Creeks  and. 

Arms  thereof,  and  in  fresh  Rivers, 

iHE  Tictht  of  fisbing  in  the  8ea%  and  the  creeks  and 
arms  thereof,  is  originally  lodged  in  the  crown»  in  like  man- 
ner as  the  right  of  fishing  in  a  private  or  inland  river  is  ori- 
ginally lodged  in  the  owner  thereof^  But  although  the  king 
is  the  owner*  and  as  a  consequent  of  his  property,  hath  the 
primary  right  of  fishing  in  the  sea,  or  creeks  or  arms  thereof, 
yet  all  the  king's  subjects  in  England  have  regularly  a  liberty 
of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  as  a 
public  common  of  piscary,  and  may  not,  without  injury  to 
their  right,  be  restrained  of  it,  unless  in  such  places,  creeks, 
or  navigable  rivers,  where  the  king,  or  some  particular  sub- 
ject, hath  gained  a  propriety  exclusive  of  that  common  li- 
berty, either  by  the  kins  s  charter  or  grant,  or  by  custom  and 
usage,  or  prescription.  It  appears  from  this  passage,  that 
Lord  Hale  thought  an  exclusive  right  of  fishery  in  an  arm  of 
the  sea  might  belong  to  a  subject^  And  of  this  opinion  were 
the  Court  of  B.  R.  in  Carter  and  another  v.  Murcot  and  ano- 
ther, 4  Burr.  216*2.  where  it  was  decided,  that  a  plea  which 
prescribed  for  a  several  fishery  in  an  arm  of  the  sea,  was 
good ;  but  it  was  there  said,  that,  as  the  presumption  in  such 

a  Ld.  Hale,  De  Jure  MariM,  p.  1.  c.  4.  b  See  also  8  Ed.  4.  19.  a.  4  T.  R.  437. 

Haifrave^a  Tracts,  vol.  1.  p.  II.  See  S.  P.  admitted  by  Keuyon,  C.  J.  and 

also  the  case  of  the  Royal  Fisheiy  of  Ashhurst,  J. 
the  Banne.  Day.  R.  55. 


I 
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case  was  in  favour  of  the  king  and  public,  it  was  incum- 
bent on  the  plaintiff  to  prove  his  exclusive  right,  agreeably  to 
the  rule  laid  down  by  Lord  Hale,  in  1  Mod.  105.  that  if  any 
one  will  appropriate  a  privilege  to  himself,  the  proof  lies  on 
his  side.  In  Ward  v.  Creswell,  Willes  Rep.  265.  and  16  Vin. 
Abr.  954.  tit.  Piscary  (B.)  S.  C.  the  court  held,  that  all  the 
subjects  of  England,  of  common  right,  might  fish  in  the  sea, 
it  being  for  the  good  of  the  commonwealth,  and  for  the  sus- 
tenance of  the  people  of  the  realm,  and  that  therefore  a  pre- 
scription for  it  as  appurtenant  to  a  particular  township  was 
void,  and  as  absurd  a^  a  prescription  would  be  for  travelling 
the  king's  highway,  or  for  the  use  of  the  air  as  appurtenant 
to  a  particular  estate. 

To  trespass  for  fishing  in  the  plaintiff's  fishery*,  defendant 
pleaded,  that  the  place  is  an  arm  of  the  sea,  in  which  every 
subject  has  a  right  to  fish ;  the  plaintiff  in  his  replication 
claimed  an  exclusive  right  by  prescription,  traversing  the 
general  right  It  was  holden,  that  this  was  a  bad  and  imma- 
terial traverse,  and  might  be  passed  over  by  the  defendant* 
and  that  it  was  competent  to  him  to  traverse  the  prescriptive 
right  of  the  plaintiff  stated  in  the  replication. 

In  Bagott  V.  Orr,  8  Bos.  &  Pul.  472.  the  court  seem  to 
have  been  of  opinion,  that  primd  facie  every  subject  has  a 
right  to  take  fish  found  on  the  sea  shore  between  high  and  low 
water  mark,  but  that  such  general  right  might  be  restrained 
by  an  exclusive  right  in  an  individual 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong 
to  the  owners  of  the  soil  adjacent' ;  so  that  the  owners  of  the 
one  side  have,  of  common  right,  the  propriety  of  the  soil, 
and  consequently  the  right  of  fishing,  usque  filum  aquce^  and 
the  owners  of  the  other  side  the  right  of  soil  or  ownership, 
and  fishing  unto  the  filum  aqua  on  their  side.  And  if  a  man 
be  owner  of  the  land  on  both  sides,  in  common  presumption 
he  is  owner  of  the  whole  river,  and  hath  the  rignt  of  fishing 
according  to  the  extent  of  his  land  in  length.  But  special 
usage  may  alter  that  common  presumption;  for  one  may 
have  the  river,  and  others  the  soil  adjacent;  or  one  may  have 
the  river  and  soil  thereof,  and  another  the  free  or  several 
fishery  in  that  river. 

c  RichaidtOD  ▼.  the  Mayor,  Ac  of  Or-    d  Ld.  Hale,  De  Jure  Maris,  p.  1.  c.  1. 
fold,  2  H.  Bl.  182.  Haiigrave't  TracU,  vol.  1.  p.  6.  Da- 

vis*! R.57.a.b. 
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IL  Qf  tie  ^iffereni  Kwds  qf  FUherj^Several  fisherjf^ 

Free  FUhery^^Common  qf  Fuhery^ 

A  several  fishery  is  where  a  person  has  aa  exclusive 
right  of  fisheiy,  either  in  his  own  soil  or  in  the  soil  of 
another*  (1.) 

He  who  has  a  several  fishery  is  not  necessarily  the  owner 
of  the  soil';  but  as  the  exclusive  right  of  fishing  is  an  inci- 
dent to  the  ownership  of  the  soil,  it  will  be  presumed^  until 
the  contrary  be  shewn,  that  such  right  resioes  in  the  owner 
of  the  soil.  Hence,  to  an  action  of  trespass  for  an  injury 
to  a  right  of  several  fisheiy,  it  is  a  good  plea  that  the  soil 
and  fpeehold  belong  to  defendants  (3).  To  this,  however, 
the  plaintiff  may  reply  title  to  the  several  fishery,  either  by 
prescription  or  grant,  thereby  rebutting  the  presumption  of 
the  right  of  several  fisheiy  being  still  vested  in  the  owner  of 
the  soil. 

If  a  person  be  seized  of  a  rivei^,  and  by  deed  grant  a  seve^ 
ral  fishery  in  the  same,  and  makes  livery  of  seism  secundum 
formam  oarUBy  the  soil  does  not  pasa;  and  if  the  river  be- 
come dry,  the  grantor  may  take  the  benefit  of  the  soil,  for 
a  particular  right  only  passed  to  the  grantee. 

A  prescriptive  right  to  a  several  fishery  in  a  navigable 
river  may  pass  as  appurtenant  to  a  manor*.     A  right  of 

e  Fits.  Abr.Bftrre,  pi.  27.  cites  M..  30.  Futon,  J.    IS  H.  6.  30.  a.  Fits. 

H.  6. 4.  Abr.  Baire,  pi.  20.  S.  C 

f  HaigtaTe't  Notey  Co.  litt  122.  a.  d.  hi  Inst.  4  b.  But  see  Haigraye^s  note. 

(7).  i   Rogeis  ▼.  AlleDi  1  Camp.  N.  P.  C. 

g  17  E.  4.  6.  b.     18  Ed.  4.   b.    Per  309. 


(1)  **  In  order  to  constitute  a  several  fishery,  it  is  requisite  that 
the  party  claiming  it  should  so  far  have  the  right  of  fishing  inde- 
pendently of  all  others,  as  that  no  person  should  have  a  co-exten- 
sive right  with  him  in  the  object  claimed.  But  a  partial  indepen- 
dent right  in  another,  or  a  limited  liberty,  does  not  derogate  irom 
the  right  of  the  general  owner/'  Per  Lord  Mansfield,  C.  J.  deliTor* 
ing  the  resolution  of  the  court,  Seymour  and  others  v.  Ld.  Courtenay 
and  others,  5  Burr.  28 14, 

(2)  See  also  lOH.  7.  24.  b.  28.  b.  a  case  very  clearly  reported  ; 
but  it  is  said  there,  that  the  plea  is  not  good,  unles  it  conclude  vrith 
praying,  whether  plaintiff  shall  have  his  action  withovi  shewing  title. 
Per  Brian,  J.  but  in  20.  H.  6.  4.  a.  Newton,  C.  J.,  C.  B.  was  of 
opinion^  that  the  plea  might  be  concluded  either  way. 
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fisheiy  is  divisible,  and  may  be  abandoned  as  to  part,  whife- 
another  part  is  preserved.  Hence,  an  exclusive  right  to 
dredge  for  casters  may  subsist  as  appurtenant  toarbanof, 
altbongh  it  be  lawful  for  all  the  king's  subjects  to  catch 
Abating  fish  therein. 

Trespass  for  bresking  and  entering  his  close,  and  fishing  in 
ieparcdi  piscarid  sud,  and  for  taking  pisces  suoi,^.  After 
Verdict,  exception  was  taken  to  the  declaration  in  arrest  of 
judgment,  because  it  is  said  pisces  suns.  But  the  court  were 
of  opinion,  that  being  in  sepaiafi  piscarid,  it  might  well  be 
said  pisces  stios,  because  they  could  not  be  taken  by  aiiy  other 
person. 

In  Fontleroy  r.  Ayltner,  Ld.  Rayto.  339.  where  the  decla- 
ration stated  that  defendant,  in  feparali  aud  piscarid  piacatui 
fuit,  et  pisces  cepit,  after  verdict  for  plaintiff,  an  exception 
in  arrest  of  judgment,  directly  the  reverse  of  that  iu  the  fore- 
going case,  was  taken,  viz.  that  the  declaration  had  omitted 
the  Vford  tuos ;  but  the  court  thought  the  objection  entitled 
to  very  little  weight;  because  the  plaintiff  having  alleged, 
that  it  was  his  fishery,  the  fish  there  should  be  intended 
prirndjacie  to  be  his  fish. 

Issue  being  joined  upon  a  prescription  for  the  sole  and  ex- 
clusive right  of  fishing  over  four  places  in  a  navigable'  river', 
proof  of  the  right  of  fishing  over  three  of  the  four  places 
was  holden  not  to  support  the  right  claimed;  althouglt  it 
appeared  that  the  trespasses  complained  of  were  cotnmitted 
in  one  of  the  three  places  over  which  the  right  was  shewn  to- 
exist. 


Free  Fiaftery. 

It  is  to  be  lamented,  that  the  boo&s  do  not  afford  materials 
for  an  accurate  description  of  a  free  fishery.  That  this  sub- 
ject is  involved  in  doubt  and  uncertainty,  will  appear  from 
the  following  passages,  extracted  from  the  writings  of  Mr. 
Justice  Blackstone  and  Mr.  Hargrave. 

Mr.  J.  Blackstone,  having  de6ned  common  of  fishery  to 
be  a  liberty  of  fishing  in  another  man's  water",  states  a  free 
fishery  to  be  an  exclusive  right  of  fishing  in  a  public  river, 
and  adds,  "  that  is  a  royal  franchise,  and  is  considered  as 
such  in  all  countries  where  the  feodal  polity  has  prevailed ; 

k  ChiU  T.  GreeDhill,  Cro.  Car.  553.    1   Rogers  v.  Allen,  1  Camp.  N.  P.  C. 
Sir  Wm-Jona,  4'40.  S.C.  30t). 

m  2  Bl,  Com.  39,  40.  EJn.  IS. 
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though  the  making  such  grants,  and  thereby  appropriatkig 
what  seems  to  be  unnatural  to  restrain,  the  use  of  running 
water,  was  prohibited  for  the  future  by  King  John*s  great 
charter;  ana  the  rivers  that  were  fenced  in  bis  time  were 
directed  to  be  laid  open.  This  opening  was  extended  by 
the  second  and  third  charters  of  Henry  IIL  to  those  also 
which  were  fenced  under  Richard  L,  so  that  a  franchise  of 
free  fishery  ought  to  be  as  old  as  the  reign  of  Henry  IL 
This  differs  from  a  severed  fishery,  because  he  that  has  a  «e- 
veral  fishery  must  also  be  (or  at  least  derive  his  right  from) 
the  owner  of  the  soil,  which  in  a  free  fishery  is  not  requisite. 
It  differs  from  a  common  of  piscary,  in  that  the  free  fishery 
is  an  exclusive  right ;  the  common  of  piscary  is  not  so ;  and 
therefore,  in  a  free  fishe^r,  a  peraon  has  a  property  in  the  fish 
before  they  are  caught;  in  a  common  of  pi8caiT>  not  until 
afterwards.  Some,  mdeed,  have  considered  a  iree  fishery, 
not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a 
liberty  to  fish  in  the  several  fishery  of  the  grantor.  But  the 
considering  such  right  as  originally  a  flower  of  the  preroga- 
tive, till  restrained  by  Magna  Charta,  and  derived  by  royal 
grant,  previously  to  the  reign  of  Richard  L,  to  such  as  now 
claim  it  by  prescription,  and  to  distinguish  it,  as  we  have 
done,  from  a  several  and  a  common  of  fishery,  may  remove 
some  difficulties,  in  respect  to  this  matter,  with  which  our 
books  are  embarrassed.'* 

On  this  passage  Mr.  Hargrave  made  the  following  re- 
mark* :  "  Both  parts  of  this  description  of  a  free  fishery 
seem  disputable.  With  regard  to  the  first  part,  although 
for  the  sake  of  distinction  it  might  be  more  convenient  to 
appropriate  free  fishery  to  the  franchise  of  fishing  in  public 
rivera  by  derivation  from  the  crown ;  and  although  in  other 
countries  it  may  be  so  considered,  yet,  from  the  language  of 
our  books,  it  seems  as  if,  in  our  law,  'practice  had  extended 
this  kind  of  fishery  to  all  streams,  wnether  private  or  pub- 
lic: neither  the  register  nor  other  book  professing  any 
discrimination.  Reg.  95.  b.  F.  N.  B,  88.  G.  Fitz.  Abr. 
Ass.  4«9.  17  E.  4,  6.  b.  7.  a*  7  H.  7.  13.  b.  With  respect 
to  the  Sd  part,  it  is  true,  that  in  Smith  v.  Kempe,  2  Salk. 
637.  Carth.  285.  S.  C.  the  court  held  free  fishery  to  im- 
port an  e^cclusive  right  equally  with  several'fishery,  chiefly 
relying  on  the  writ  in  the  Register  95.  b.  ^nd  the  46  E.  3. 
11.  a.  But  then  this  was  only  the  opinion  of  two  judges^ 
against  one%    who    strenuously   insisted,    that  the    word 


n  Hargrave*!  Co.  LiU.  122.  a.  n.  7.  p  Eyre,  J. 

o  Holt,  C.  J.  Dolben,  J. 
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libera,  ex  vi  termim,  implied  common,  and  that  many  judg« 
ments  and  precedents  were  founded  on  Lord  Coke's  so  con* 
struing  it.  Thai  the  dissenting  judge  was  not  wholly  un- 
warranted in  the  latter  part 'of  his  assertion,  appears  from 
two  determinations  a  little  before  the  case  in  question,  viz. 
Upton  y.  Dawkins,  S  Mod.  97,  where  judgment  was  ar- 
rested in  trespass  for  breaking  and  entering  a  free  fishery ; 
because  the  declaration  alleged  the  fish  taken  to  be  the  fish 
of  the  plaintiff;  and  Peake  v.  Tucker,  cited  in  margin, 
Cartb.  286.  where  judgment  was  arrested  on  the  same 
ground.'* 

After  the  preceding  remarks  were  published,  Mr.  J. 
Blackstone,  with  that  candour  and  liberality,  which  are  the 
inseparable  companions  of  true  learning,  added  the  follow- 
ing observation,  in  a  subseauent  edition  of  his  Commentaries: 
**  It  must  be  acknowledgea,  that  the  rights  and  distinctions 
of  the  three  species  of  fishery  are  very  much  confounded 
in  our  law  books;  and  that  there  are  not  wanting  respect- 
able authorities  (see  them  well  digested  in  Hargrave's  notesr 
on  Co.  Litt  122.  (23),)  which  maintain  that  a  severed  fishery 
may  exist  distinct  from  the  property  of  the  soil,  and  that  a 
free  fishery  implies  no  exclusive  right,  but  is  synonimous 
with  common  of  piscary.*' 

Whatever  be  the  nature  of  free  ^sheiy,  whether  it  be,  as 
Mr.  J.  Blackstone  supposes,  an  exclusive  right,  or  as  Mr. 
Hargrave  seems  to  think,  only  the  same  with  common  of 
fishery;  since  the  case  of  Smith  v.  Kenipe,  before  mentioned, 
it  is  too  late  now  to  contend,  that  an  action  of  trespass  vi  et 
armis  wilt  not  lie  for  an  injury  to  it  (3).  But  it  may  admit 
of  a  question,  whether  the  declaration  ought  to  state  the  fish 
taken  to  be  the  fish^  the  plaintiff.  It  seems,  that  such  al- 
legation ought  not  to  be  made. 

If  an  issue  taken  on  a  prescription  by  defendant  soes  to 
the  whole  trespass,  such  issue  being  found  for  the  defend- 
ant, the  plaintiff  will  not  be  entitled  to  costs,  although  a 
verdict  be  found  for  him  on  the  general  issued. 


I 

q  Vivian  v.  Blake,  11  East,  263. 


(3)  It  should  be  remarked,  however,  that  the  declaration  in  Smith 
V.  Kempe,  was  for  breaking  and  entering  the  close  of  the  plaintiff, 
and  fishing  in  the  free  fishery  of  the  plaintiff  m  the  said  dose»  See 
Carthew's  Rep.  p.  285. 
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Camman  of  Fishery. 

A  eoimnoD  of  fisbery  is  a  right  of  fishing  in  common  with 
other  persons  m  a  stream  or  ri^er,  the  soil  whtflfeof  belongs 
to  a  third  person.  This  does  not  differ  in  any  respect  from 
any  other  right  of  common%  and  trespass  win  not  lie  for  ati 
mjury  to  it.  A  person  bavmg  a  conamon  of  fishery  in  an- 
other's land,  cannot  cnt*  the  grass  growing  on  the  bank. 

Under  ancient  deeds  recognising  a  right  in  the  owner  of 
sin  estate  to  have  a  weir  across  a  river  for  takipg  fish^  if  it 
appear  that  such  weir  was  heretofore  made  of  brush wood^ 
through  which  the  fish  might  escape  into  the  upper  part  of 
the  river,  he  cannot  convert  it  into  a  stone  weir,  whereby  the 
possibility  of  escape  is  debarred,  except  in  times  of  extraor- 
dinary flood. 

r  Salk.  637.  t  Weld  v.  Hornby,  7  East,  185. 

s   13  H.  8.  p  15'.  b. 
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FRAUDS,  STATUTE  OF. 

jfa^*  99  Car.  8.  c.  9.  enHtledf  An  Act  for  Prevention  ofFrctudt 

and  Perjuries. 

L  Inirodueikm.  The  firsi^  second,  emd  third  Sections^ 
relating  to  parol  Demises,  Assignments,  and  Sur- 
renders. 
IL  The  fomrih  atnd  seventeenth  Sections,  relaiing  to  Agree- 
ments. 
IIL  The  fifth  and  sixth  Sections,  relating  to  the  Execution 
and  Revocation  of  Wills. 


L  Introdmction*  The  first,  second,  and  third  Sections,  re- 
lating to  parol  Demises.  Assignments,  and  Sur^ 
renders. 

Introduction.— This  statute,  the  wise  provlsiont  of 
which  have  been  so  often  and  so  justly  commended  (1),  is 
supposed  to  have  been  the  joint  production  of  Sir  Matthew 
Hale,  Sir  F.  North,  and  Sir  Leoline  Jenkins,  an  eminent 
civilian*.     Sir  M.  Hale,  however,  died  a  few  months  before 

a  See  Gilb.  £q.  R.  171.  and  Ld.  Keeper  Guildford's  Life,  p.  109. 


(1)  Lord  Nottingham  used  to  say  of  this  statute,  that  every  line 
of  it  was  worth  a  subsidy.  Ld.  Keeper  Guildford's  Life  by  R. 
North,  p.  109.  See  also  Chaplin  v.  Rogers,  1  East,  194,  where 
Lord  Kenyon,  C.  J.  said,  *^  It  is  of  great  consequence  to  preserve 
unimpaired  the  several  provisions  of  the  statute  of  frauds,  which  i$ 
one  of  the  wisest  laws  in  our  statule  6ooA/* 
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the  act  passed  into  a  law  (2) ;  and  this  circumstance  may 
possibly  account  for  the  inaccuracies*  which  have  been  dis- 
covered in  the  composition^.  To  detail  all  the  clauses  of 
this  statute,  and  to  notice  the  construction  which  they  have 
received  in  a  variety  of  decisions,  would  far  exceed  the  limits 
prescribed  to  this  abridgment.  The  object  of  the  present 
chapter  will  be  merely  to  select  such  of  the  provisions  of  the 
'  statute  of  frauds  as  will  fall  within  the  scope  of  this  work, 
and  to  subjoin,  in  a  ^regular  series,  the  cases  which  have 
arisen,  and  the  decisions  thereon. 

1st  Section.'^By  this  statute,ybr  prevention  ofmanyfrau- 
duleni practices f  which  are  commonly  endeavoured  to  be  upheld 
by  perjury  and  subornation  of  perjury^  it  is  lenacted,  that, 
**  All  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest  of,  in,  to,  or  out  of  anv  messuages, 
manors,  lands,  tenements,  or  heneditaments,  made  or  created 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized  by  writings  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only." 

2c{  Section. — "  Except  all  leases,  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord,  during  such  term,  shall  amount  unto 
two-third  parts,  at  the  least,  of  the  full  improved  value  of  the 
thing  demised." 

Collecting  the  meaning  of  the  first  section*',  by  aid  derived 
from  the  language  and  terms  of  the  second,  and  the  excep- 
tion therein  contained,  I  think,  that  the  leases^  &c.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  as 
leases  of  the  like  kind  with  those  in  the  second  section,  but 
which  conveyed  a  larger  interest  to  the  party  than  for  a  term 
of  three  years,  and  such  also  as  were  made  under  a  rent  re^ 
served  thereupon.    Hence,  where  the  plaintiff '  agreed  by 

b  See  Doug.  244.  d.  d  S.  C. 

c  Per  Ellen  borough,  C  .1    in  Crosby  v. 
Wadswortb,  6  La»t,  ( U2. 


(2)  Sir  M.  Uale  died  on  ihe  25tb  of  Deceinl)er,  1(/7G.  The  par- 
Hafoent  met  on  the  15tb  February  following,  atid  this  statute  re- 
ceived the  royal  assent  on  the  16th  April,  1677.  From  the  circum- 
stance of  this  statute  not  having  passed  until  after  the  death  of  Sir 
M.  Hale,  Lord  Mansfield  inferred,  that  it  could  not  have  heen 
drawn  by  him ;  more  especially  as  the  bill  was  introduced  in  the 
usual  manner,  and  not  upon  any  reference  to  the  judges.  See 
Wyndham  v.  Chelwynd,  I  Burr,  418, 
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parol,  with  the  defendant,  for  the  purchase  of  a  standing 
crop  of  mowing  grass,  then  growing  in  a  close  of  the  de- 
fendantX  for  a  certain  sum  ;  it  was  holden,  that  the  agree- 
ment was  not  a  lease,  estate,  interest  of  freehold,  or  term 
of  years,  ''  or  an  uncertain  interest  of,  in,  to,  or  out  of 
lapds  created  by  parol,"  within  the  meaning  of  the  first 
section,  so  as  to  be  void  on  the  ground  of  not  naving  been  in 
writing* 

A  lease  by  parol  for  a  year  and  a  half,  to  commence  after 
the  expiration  of  a  lease  which  wants  a  year  of  expiring,  is 
good ;  for  it  does  not  exceed  three  years  from  the  making. 
Ryley  v.  Hicks,  M.  2  Geo.  9.  per  Raym.  Bull.  N.  P.  173. 
1  Str.  651.  S.  C.  but  probably  irom  a  different  note.  In  In- 
man  y.  Stamp,  Br.  Trin.  55  Geo.  3.  Dampier,  J.  said,  the 
practice  had  been  with  the  forgoing  case  of  Ryley  v.  Hicks, 
although  he  rather  inclined  to  think  that  the  second  section 
of  this  statute,  taken  with  s.  4.  was  confined  to  leases  exe- 
cuted by  possession,  on  which  two  thirds  of  the  improved 
rent  were  reserved. 

In  an  action  for  the  breach  of  an  agreement,  whereby  the 
defendant  agreed  to  take  of  the  plaintiff  certain  premises  for 
15  years*,  it  appeared,  by  the  evidence  of  an  attorney,  that 
be  bad  prepared  a  draft  of  a  le^se,  which  be  had  sent  to  an 
attorney  on  the  part  of  the  defendant  for  perusal,  who  made 
some  alterations  in  it,  and  retunied  it ;  that  soon  after,  the 
defendant,  being  unable  to  perform  the  agreement,  a|iplied 
to  the  plaintiff  to  cancel  it;  to  which  the  plaintiff  did  not 
object,  upon  being  indemnified  against  the  expense  which 
be  had  incurred ;  but  before  he  would  try  to  let  it  again,  he 
required  the  defendant  to  relinquish  the  agreement  by  writ* 
ing,  whereupon  the  defendant  wrote  on  the  draft  of  the  lease 
as  follows:  '*  I  hereby  request  Mr.  Shippey  to  endeavour  to 
let  the  premises  to  some  other  person,  m  tt  will  be  ineonve' 
nient  to  me  to  perform  my  agreement  for  them,  and  for  so 
doing,  this  shall  be  a  sufiicient  authority.  I.  Derrison."  The 
defendant  having  refused  to  make  any  compensation,  this 
action  was  brought  It  was  admitted,  that  at  the  time  when 
the  aCTeement  for  the  lease  was  entered  into,  it  was  not  re- 
duced into  writing,  nor  was  any  memorandum  made  or  note 
of  it.  It  was  objected,  that  the  agreement  was  void  by  the 
statute  of  frauds ;  and  Hawkins  v.  Holmes,  I  P.  Wms.  770. 
was  cited.  But,  per  Lord  Elleiiborough,  C.  J.  "  It  is  not 
necessary  that  the  note  in  writing  should  be  contemporane- 
ous with  the  agreement.    It  is  sufiicient  if  it  has  been  made 

e  Sbippey  ▼.  Denisoo,  5  £ip.  ti.  P.  C.  190. 
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at  any  time,  and  adopted  by  the  party  afterwards ;  and  then 
any  thing  under  the  band  of  the  party,  expressing  that  he 
had  entered  into  the  agreement,  will  satisfy  the  statute, 
which  was  only  intended  to  protect  persons  from  having 
parol  agreements  imposed  on  them.  In  this  case,  the  in^ 
dorsement  says,  that  be  was  unable  to  perform  the  agreement 
for  the  premises,  and  it  is  written  on  tne  draft  of  the  lease  of 
those  premises,  which  had  been  perused  and  altered  by  bis 
own  attorney.  It  is  sufficient  with  respect  to  the  case  from 
Peere  Williatps,  to  observe,  that  was  an  agreement  purely 
executory^  and  DOthing  more  than  the  bare  draft  of  the  lease, 
which  was  not  signed  by  the  party." 

Where  the  lessee  of  a  house,  and  his  partner  in  trade, 
agreed  to  pay  the  lessor  annually,  during  the  residue  of  the 
lessee's  term,  10  per  cent,  on  the  cost  of  new  building  if  the 
lessor  would  erect  them ;  it  was  holden'',  1-.  That  this  agree- 
ment was  not  required  by  the  statute  of  frauds  to  te  in 
writing ;  S.  That  although  the  partner  quitted  the  premises 
he  was  liable  on  this  collateral  agreement  during  the  residue 
of  the  terou 

Any  uneeriam  interest  in  kmd.^-^The  defendant  bad 
agreed^,  by  parol,  that  the  plaintiff  should  have  the  liberty 
of  stacking  coals  upon  part  of  a  dose  belonging  to  the  de« 
fendant,  for  the  term  or  seven  years;  and  that,  during  this 
term,  the  plaintiff^  should  have  the  sole  use  of  that  part  of 
the  close  (3).  After  the  plaintiff  had,  pursuant  to  this 
agreement,  enjoyed  the  liberty  of  stacking  coals  for  three 
years,  the  defendant  locked  up  the  gate  of  the  close.  The 
question  wa&,  whether  this  agreement  was  good  for  seven 
years  ?  Lee,  C.  J.  and  Dennison,  J.  were  of  opinion,  that  it 
was ;  observing,  that  in  the  case  of  Webb  t.  Paternoster, 
Palm.  71  •  it  was-  laid  down,  that  the  grant  of  a  licence  to 
stack  hay  upon  land  did  not  amount  to  a  lease  of  the  land ; 
and  although  it  was  said  in  that  case,  that  such  a  licence, 
provided  the  grant  were  for  a  tin^e  certain,  was  irrevocable, 
yet  it  did  not  follow,  that  an  interest  in  the  land,  did  thereby 

f  Hobyy.  Roebuck  and  another,  TTkunt.    g  Wood  v.  Lake,  Say.  Rep.  3.  (4). 
157. 


(3)  From  a  MS.  note  of  this  case  it  appears,  that  the  consider* 
ation  to  be  paid  hy  the  plaintiff  for  the  lioerty  of  stacking  the  coals, 
was  20*.  for  every  stack. 

(4)  But  see  Sugden's  Law  of  Vendors  and  Purchasers  as  to  this  case 
being  against  the  statute. 
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pasa.  A6  the  agreement,  in  the  fMresent  case,  w^  only  for^ 
an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
amount  to  a  lease;  and,  consequently,  it  was,  notwithstand- 
ing the  statute,  good  for  seven  years.  Foster,  J.  concurred 
in  opinion,  that  the  agreemient  did  not  amount  to  a  lease; 
but  he  inclined  to  be  of  opinion,  that  the  words  in  the  sta- 
tute, "  any  uncertain  interest  in  land/'  extended  to  this 
agreement,  and,  consequently,  that  it  was  not  good  for  more 
than  three  years.  Lee,  C.  J.  and  Dennison,  J.  were  of  opi- 
nion, that  these  words  related  only  to  interests  which  are 
uncertain  as,  to  the  time  of  their  duration.  After  considera- 
tion, it  was  holden,  that  the  agreement,  though  by  parol, 
was  good  for  seven  years. 

Shtitt  have  the  force  and  effect  qf  leases  at  wiU  only]. 
Notwithstanding  these  words,  a  lease  by  parol,  for  a  longer 
term  than  three  years,  will  enure  as  a  tenancy  from  year  to 
year. 

In  an  action  against  a  tenant^,  for  double  rent,  for  hold- 
ing over  after  the  expiration  of  his  term,  and  a  regular  no- 
tice to  quit,  the  first  count  in  the  declaration  stated  a  hold- 
ing under  a  certain  term»  determinable  on  the  12th  of  May 
then  last  past;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  on  the  same  day.  It  appeared 
in  evidence,  that  the  defendant  had  held  the  premises  for 
two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  from  the  day  mentioned,  to  which  the  notice  to  quit 
referred.  It  was  contended,  at  the  trial,  that  the  holdmg 
should  have  been  stated  according  to  the  legal  operation  of 
it,  as  a  tenancy  at  will ;  and,  as  there  was  not  any  count 
adapted  to  that  statement,  the  plaintiff  ought  to  be  non- 
suited. Rooke,  J.  however,  considering  that  it  aniounted 
to  a  tenancy  from  year  tp  year,  overrulea  the  objection,  and 
the  plaintiff  obtained  a  verdict.  On  motion  to  set  aside  the 
verdict,  on  the  ground  of  a  misdirection,  Lord  Kenyon,  C.  J. 
said,  that  the  direction  was  right,  for  suqh  holding  now: 
operates  as  a  tenancy  from  year  to  year.  The  meaning  oJF 
the  statute  was,  that  such  an  agreement  should  not  operate 
as  a  term ;  but  what  was  then  considered  as  a  tenancy  at 
will  has  since  been  properly  construed  to  enure  as  a  tenancy 
from  year  to  year. 

If  a  landlord  lease  for  seven  years  by  pa.roV,  and  agree 
that  the  tenant  shall  enter  at  Lady  Day  and  quit  at  Candle- 
mas, though  the  lease  be  void  by  the  statute  of  frauds,  as  to 
the  duration  of  the  term,  the  tenant  holds  under  the  t^rms 

h  Clayton  v.Blakey,  ST.  R.  3.  i   Doe  d.Rigge  v.  Bell,  5  T.R.471. 


824  FRAUDS,  STATUTE  OF       - 

of  the  lease  in  other  respects;  and  therefore  the  landlord  can 
only  put  an  end  to  the  tenancy  at  Candlemas* 

Srd  Section.^^**  And  moreover,  that  no  leases,  estates,  or 
interests,  either  of  freehold,  or  terms  of  years,  or  any  uncer- 
tain interest,  not  being  copyhold  or  customary  interest  of,  in, 
to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  he- 
reditaments, shall  be  assigned,  granted,  or  surrendered,  unless 
it  be  by  deed,  or  note  in  writing  signed  by  the  party  so  as- 
signing, granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writings  or  by  act  and  ope- 
ration of  law.'* 

.  The  mere  cancelling,  in  fact,  of  a  lease^,  cannot  be  consi- 
dered as  either  a  deed  or  note  in  writing  within  the  meaning 
of  this  clause,  and,  consequently,  will  not  be  a  surrender*  A 
parol  assignment  of  a  lease  from  year  to  year,  is  void  under 
this  clause'.    So  a  parol  surrender  of  a  lease^. 


II.   Fourth  and  Seventeenth  Sections  relating  to  Agreements. 

4th  Section* — "No  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator,  upon  tiny  special  pro- 
mise, to  answer  damages  out  of  his  own  estate;  or  to  charge 
the  defendant,  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person;  or  to  charge 
any  person,  upon  any  agreement  made  upon  consideration  of 
marriage;  or  upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them ;  or 
upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the  agree-' 
ment  upon  which  such  action  shall  be  brought,  or  some  me- 
morandum or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  A^^Aargect  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized/' 

It  will  be  proper  to  .remark,  that  this  section  was  iptended 
for  the  relief  of  personal  representatives  and  others,  and  it 
was  not  thereby  intended  that  they  should  be  charged  fur- 
ther or  otherwise  than  by  common  law  they  were  chargeable. 
Before  the  statute,  a  promise  made,  with  reference  to  any  of 

k  Roe  d.  £.  Berkeley  ▼.  Abp.  of  York,        1808,  coram  Sir  A.  M'Donald,  C  B. 

6  East,  86.  1  Camp.  N.  P.  C.  318. 

1  Bottin;  V.  Martin,  Sussex  Lent^Ass.    m  Matthews  t.  Sawell,  8  Taunt.  270. 

2  Moore,  262.  S.  C. 
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the  subjects  mentioned  in  this  section,  would  not  have  made 
the  party  promising  liable,  unless  such  promise  had  been 
founded  on  a  sufficient  consideration\  The  same  rule  holds 
since  the  statute,  with  this  addition,  that  such  promise,  and 
the  consideratioti^  on  which  it  is  founded,  must  be  in  writing,  ^ 
and  signed  by  the  party  to  be  charged,  or  his  agent  If  an 
action  is  brought  for  the  non-performance  of  the  promise,  it 
is  not  necessary  that  it  should  be  stated  in  the  declaration^*, 
that  the  agreement  was  in  writing;  it  will  be  sufficient  for 
the  plaintiff  to  produce  a  written  agreement  in  evidence  at 
the  trial  (5);  but  if  such  agreement  be  pleaded  in  bar  of 
another  action,  it  must  be  shewn,  on  the  face  of  the  plea, 
that  it  was  in  writing;  for,  otherwise,  it  would  not  appear, 
that  it  was  an  agreement  whereon  an  action  might  be  main- 
tained^. 

Having  premised  that  the  preceding:  remarks  apply  to  each 
of  the  clauses  in  this  section,  and  that  they  are  introduced  in 
this  place  for  the  sake  of  avoiding  repetition,  I  shall  proceed 
to  consider  the  several  clauses  separately. 

No  ctetion  shall  be  brought  to  charge  any  executor  or  admi- 
nutrator^  upon  any  special  promise  ^  to  answer  damages  out  of 
his  own  estate.']  The  leading  case  on  this  clause  is  that  of 
Rann  v.  Hughes:  in  that  case  it  was  stated  in  the  declara- 
tion', '*  that  disputes  had  arisen  between  the  testatrix  and 
the  intestate,  which  had  been  referred  to  arbitration;  that 
the  arbitrator  awarded,  that  the  intestate  should  pay  to  the 
testatrix  a  certain  sum  of  money  on  a  day  appointed ;  that 
afterwards  the  intestate  died,  possessed  of  effects  sufficient 
to  pay  the  sum  awarded;  that  at  the  time  of  the  death  of 
the  testatrix,  the  sum  awarded  remained  unpaid,  by  reason 


n  Banell  v .  Tnissell,  4  Taunt.  117.  Bat  see  tiie  obterrations  of  Best,  C.  J. 

3  Wain  ▼.  Warlten,  5  £a8t,  10.  recog-  on  the  two  cases  in  Chancery  in  Mor- 

nised  in  Saunders  v.  Wakefield,  4  B.  ley  v.  Bootbby,  3  dingh.  113. 

and  A.  595.  and  Jenkins  ▼.  Reynolds,  p  Anon.  Salk.  519.   3  Burr.  1890.    per 

3  B.  and  B.  14 ;  althoogh  Lord  £ldon,  Yates,  J  ,  S  P. 

in  ezp.  Minpt,  189.  aod  in  exp.  Gar-  q  Case  v.  Barber,  T.  Raym.  450. 

doin,  15  Ves.  28G.  had  questioned  the  r  Rann  and  another,  executors  oi  Mary 

authority  of  Wain  v.  Warlters,  ac-  Hughes  t.  Isabella  Hughes,  adminis- 

cording  to  the  remark  of  Dallas,  C.  J.  tratrix  of  John  Hughes. 

in  Boehm  ▼.  Campbell,  8  Taunt.  682. 


(5)  A  plea  of  tender  to  the  action  will  supersede  the  necessity  of 
this  proot ;  for  by  payment  of  money  into  court  upon  that  plea,  the 
defendant  admits  the  cause  of  action.  Middleton  v.  Brewer,  Pealie*s 
N.  P.  C,  15. 
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ot  which  the  defendant,  as  administratrix,  became  liable  to 
pay  the  plaintiffs,  as  executors,  the  said  sum,  and,  being  so 
liable,  the  defendant,  (not  saying  as  administratrix,)  in  consi* 
deration  thereof,  promised  to  pay  the  same.**  Pleas.— !•  Non 
assumpsit.  9,  Plene  administravit.  3.  An  outstanding  debt 
on  bond,  and  plene  administravit  praeter.  The  replication 
took  issue  on  all  the  pleas.  Verdict  for  the  plaintiffs  on  the 
first  issue,  and  damages  assessed:  on  the  other  issues,  for  the 
defendant.  The  plaintiffs  entered  judgment  for  the  damages 
assessed  and  costs,  against  the  defendant  generally..  On  a 
writ  of  error  in  the  Exchequer  Chamber,  it  was  assigned  for 
error,  that  the  defendant  was  impleaded  as  administratrix  of 
the  intestate,  yet  judgment  wqs  given  against  her  generally^ 
and  without  any  regard  to  her  having  goods  of  the  intestate 
in  her  hands  to  be  administered.  The  Court  of  Exchequer 
Chamber  reversed  the  judgment.  Upon  a  writ  of  error  from 
this  judgment,  in  the  House  of  Lords,  the  following  question 
was  put  to  the  judges:  Whether  sufficient  matter  appeared 
upon  the  declaration  to  warrant,  after  verdict,  the  judgment 
entered  up  against  the  defendant  in  error  in  her  personal  ca- 
pacity*? Skynner,  C.  B.  delivered  the  unanimous  opinion  of 
the  judges,  1,  That  there  was  not  a  sufficient  consideration 
to  support  this  demand,  as  a  personal  demand  against  the  de- 
fendant: inasmuch  as  the  defendant  did  not  derive  any  ad- 
vantage from  the  promise,  for  it  was  a  promise  generally  to 
pay  upon  request,  what  she  was  liable  to  pay  upon  request  in 
another  right,  and  the  promise  was  not  founded  on  any  con- 
sideration of  forbearance  or  the  like,  which  might  have  sup- 
ported it  9.  That  the  promise  not  being  founded  on  any 
consideration,  the  circumstance  of  its  being  in  writing 
(which  might  be  presumed  after  verdict,)  would  not  as- 
sist the  case;  for,  by  the  law  of  England,  an  agreement 
merely  written,  and  not  being  a  specialty,  required  a  con- 
sideration. 3.  That  the  statute  of  frauds  had  not  taken 
awaj  the  necessity  of  a  consideration ;  for  that  statute  was 
made  for  the  relief  of  personal  representatives,  and  did  not 
intend  to  chaif^e  them  further,  than  by  common  law  they 
were  chargeable. 

Or  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default ,  or  miscarriage  of  another  per- 
son.'] In  order  to  bring  a  case  within  this  clause  of  the  sta- 
tute, it  is  essentially  necessary  that  the  person,  on  whose  be- 
half the  promise  is  made,  should  be  liable,  as  well  as  the  pro- 
miser,  or,  as  it  is  sometimes  expressed,  (though  the  propriety 


t  D.  p.  14  May,  1778.  4  Bro.  P.C.  p.  27.  Tomlin'i  ed.  7  T.  R.  350.  n. 
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of  the  expression  has  been  questioned^  (6)  that  the  promise 
should  be  collateral,  and  not  orig^inal.  This  distinction  will 
be  illustrated  by  the  following  cases,  which  are  arranged  un- 
der two  divisions;  first,  cases  within  the  statute;  secondly, 
cases  not  within  the  statute. 

1.  Cases  within  the  ^  Clause  qft/^e  4th  Section.'^ln  an 
action  upon  the  case,  the  plaintiff  declared,  that  the  defend- 
ant, in  consideration  that  the  plaintiff  would  let  his  geldinp^ 
out  to  hire  to  J.  S.S  promised  the  plaintiff  that  J.  S.  should 
re-deliver  the  gelding,  but  that  J.  S.  never  did  re-deliver  him. 
It  was  objected,  that  the  plaintiff  had  not  any  remedy  against 
the  party  upon  the  contract,  for  not  re-delivering  the  gelding, 
except  by  an  action  of  trover  upon  the  subsequent  tort,  in 
case  of  demand  and  refusal;  and,  therefore,  as  such  remedy 
accrued  from  a  wrong,  subsequent  to  the  contract,  the  pre- 
sent case  was  not  within  the  meaning  of  the  statute;  but  the 
court  overruled  the  objection,  observing,  that  the  party  was 
also  liable  in  detinue  upon  the  original  delivery  or  bailment, 
the  bailment  having  been  such  as  in  its  nature  required  a  re- 
delivery; and  if  the  bailee  will  not  re-deliver  the  thing  bailed, 
the  only  adequate  remedy  is  an  action  of  detinue  against  the 
bailee ;  consequently,  this  promise  of  the  defendants,  that 
J.  S.  should  re-deliver  the  horse  bailed,  for  which  there  was 
a  remedy  against  J.  S.  upon  the  bailment,  was  a  collateral 
promise,  and,  therefore,  a  promise  to  answer  for  the  act  and 
default  of  another,  within  the  statute. 

A.  had  wrongfully,  and  without  the  license  of  B.,  ridden 
his  horse,  and  thereby  caused  its  death :  it  was  holden*  that 
a  promise  by  a  third  person  to  pay  the  damage  thereby  sus- 
tained, in  consideration  that  B.  would  not  bring  any  action 
against  A.,  is  a  collateral  promise  within  the  statute  of  frauds, 
and  must  be  in  writing. 

The  defendant,  in  consideration  that  the  plaintiff  would 
not  sue  J.  S.',  promised  to  pay  the  plaintiff  the  money  due 
from  J.  S.;  this  was  holden  to  be  within  the  statute,  for  there 
was  not  any  consideration  stated  for  which  the  plaintiff  had 
promised  not  to  sue,  and  if  there  had,  J.  S.  could  not  have 
availed  himself  of  this  agreement  between  the  defendant  and 

t  fiuckmyr  ▼.  Paniall,  Ld.  Rtym.  10S5.    u  Kirkbam  v.  Marter^S  B.  and  A.  613. 
Salk.  27  B.  a.  6  Mod.  348.  S.  C  x  Rothery  v.  Curiy,  Bull.  N.  P.  281. 


(6)  **  Many  of  the  doubts  upon  this  statute  have  arisen  from 
making  use  of  the  word  collateral,  which  is  not  a  word  used  in  the 
statute."    Bull.  N.  P.  281. 
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plainttif,  but  the  debt  would  still  have  subsisted,  and,  conse- 
quently, the  promise  was  collateral. 

J.  S.  was  indebted  to  the  plaintiff  in  a  sum  of  moneys  for 
the  recovery  of  which  the' plaintiff  had  commenced  an  ac- 
tion; whereupon  the  defendant,  in  consideration  that  the 
plaintiff  would  stay  his  action  against  J.  S.,  promised  to  pay 
the  plaintiff  the  money  owing  to  him  by  J.  S.  This  was 
holden  to  be  clearly  within  the  statute;  on  the  ground  that 
there  was  a  debt  of  another  still  subsisting,  and  a  promise  to 
pay  it. 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  a 
case  within  the  statute,  it  was  necessary  that  there  should  be 
an  existing  debt  owing  from  the  person  on  whose  behalf  the 
undertaking  was  made,  at  the  time  of  such  undertaking. 
Hence,  a  promise  on  the  behalf  of  another,  for  the  payment 
of  the  price  of  goods,  before  the  delivery  of  such  goods,  was 
holden  not  within  the  statute:  because  at  the  time  of  the 
promise  there  was  not  any  debt'  (7).  But  this  distinction 
was  overruled  in  the  following  cases : 

In  an  action  for  goods  sold  and  delivered*,  it  appeared  in 
evidence,  that  the  goods  in  question  had  been  delivered  to 
J.  S.  in  consequence  of  a  /^aro/ promise  by  the  defendant  to 
the  plaintiff  in  these  words,  ^*  l  will  jpay  you  if  J.  S.  will 
notJ"  J.  S.  was  entered  as  the  debtor  \n  the  plaintiff's  books. 
The  court  were  of  opinion,  that  this  promise  by  the  defend- 
ant was  a  collateral  undertaking  within  the  statute. 

The  defendant  had  asked  M.^  (one  of  the  plaintiffs,)  whe- 
ther he  was  willing  to  serve  J.  S.  with  goods?  M.  answered, 
that  he  did  not  know  J.  S. ;  to  which  the  defendant  replied, 
*'  If  you  do  not  know  him^  you  know  me^  and  I  will  see  you 
paid.  *     M.  then  said,  he  would  serve  him  ;    to  which  the 

7  Fish  ▼.  Hutchinson,  2  Wils.  94.  a  Jones  v.  Cooper,  Cowp.  227. 

z   Mawbrey  v.  Cunnioghamy  sittings  b  Matsou  and  another  ▼.  Wbaram,  t 

after  H.T.  1773,  cited  in  Jones  v.  T.  R.  80. 

Cooper,  Cowp.  228. 


(7)  In  Legge  v.  Gibson,  B.  R.  M.  29  G.  3.  MS.  Buller,  J.  said, 
**  that  he  had  always  been  of  opinion  that  Lord  Mansfield's  doctrine 
in  Cunningham  v.  Mowbray  was  right,  and  warranted  by  the  statute; 
because  in  these  cases,  when  a  third  person  is  called  in,  the  real 
'  meaning  is,  that  the  party  will  not  trust  the  person  first  applying, 
and  gives  credit  to  the  last;  that  Lord  Mansfield*s  distinction  l^- 
tween  a  promise  made  at  the  time  and  afterwards  was  sound.  This 
case  had  been  overruled,  but  he  had  seen  no  reason  to  alter  his  opi- 
nion." 
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defendant  answered,  **  He  is  a  good  chap;  but  I  will  see  pau 
paid.''  A  letter  was  afterwards  received  by  the  plaintifis 
from  J,  S.  containing  an  order  for  certain  goods,  which  were 
afterwards  sent  to  him.  The  plaintiffs  made  J.  S.  the  debtor 
for  these  goods  in  their  books;  J.  S.  having  refused  to  pay 
for  the  goods,  an  action  for  goods  sold  and  delivered  was 
brought  against  the  defendant.  The  court  heid^  that  the 
case  was  within  the  statute^  there  not  having  been  any  pro- 
mise in  writing,  and  gave  judgment  for  the  defendant;  Bul- 
ler,  J.  observing,  that  the  general  rule  now  was,  that  if  the 
person  for  whose  use  the  goods  are  furnished  he  liable^  any 
other  promise  by  a  third  person  to  pay  that  debt  must  be  in 
writing. 

The  plaintiff,  a  woollen-draper  in  London*,  employed  a 
rider  to  receive  orders  from  his  customers  in  the  country. 
The  defendant,  meeting  with  the  rider  at  Deal,  desired  him 
to  write  to  the  plaintiff,  to  request  him  to  supply  the  defend- 
ant's son  (who  traded  to  the  West  Indies,)  with  whatever 
goods  he  might  want,  on  his,  the  defendant's  credit;  and  at 
the  same  time  said,  "  Use  my  son  well;  charge  him  as  low 
as  possible,  and  I  will  be  bound  for  the  payment  of  the  money, 
as  far  as  800L  or  1000/."  The  rider  accordingly  wrote  to 
the  plaintiff  the  following  letter:  "  Mr.  dayman  of  this  town 
says,  his  son  will  call  on  you,  and  leave  orders;  and  he  has 
promised  me  to  see  you  paid,  if  it  amounts  to  1000/.  N.  B. 
If  deal  for  twelve  months'  credit,  and  pay  in  six  or  eight 
months,  expects  discount  in  proportion."  Soon  after  the 
son  received  goods  from  the  plaintiff  to  the  amount  of  800/., 
which  were  delivered  to  him  in  consequence  of  the  before- 
mentioned  engagement  of  the  father.  The  son  was  debited 
in  the  plaintiff's  books,  and  having  been  applied  to  for  pay- 
ment, wrote  the  following  answer  to  the  plaintiff:  '*In  an- 
swer to  your  letter,  I  can  only  say,  that  I  understand  your 
credit  for  the  goods  was  tivelve  months,  which  was  also  men- 
tioned by  your  rider  to  my  father:  I  shall,  at  this  rate,  make 
you  remittances  for  the  different  parcels  as  they  become 
due."  The  son  afterwards  became  a  bankrupt,  and  this  ac* 
tion  was  brought  against  the  father,  to  recover  the  value  of 
the  goods.  Heath,  J.  (who  tried  the  cause,)  directed  the  jury 
to  consider,  whether  the  plaintiff  gave  credit  to  the  defendant 
alone,  or  to  him  toget/ier  loith  his  son;  that  in  the  former  case 
they  should  find  a  verdict  for  the  plaintiff;  in  the  latter,  for 
the  defendant;  being  of  opinion,  that  if  any  credit  was  given 
to  the  son,  the  promise  of  the  defendant,  not  being  in  writ- 
ing, was  void  by  the  statute.    A  verdict  was  found  for  the 

e  Aoderson  v.  Hay  man,  1  U.  lU.  120. 
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defendant,  and  a  rule  was  obtained  to  set  it  aside;  wiiicb  the 
court  afterwards  discharged,  being  clearly  of  opinion,  thai 
this  promise,  not  being  in  writing,  was  void  by  the  statute,. 
as  it  appeared  from  the  letter  of  Hayman,  the  son,  that  cre- 
dit was  given  to  him  as  well  as  to  the  defendant. 

Where  a  parol  agreement  is  entered  into  for  the  payment 
of  the  debt',  or  part  of  the  debt  of  another  person^  and  also 
for  the  performance  of  some  other  act,  the  promise  to  per- 
form wnich  would  not  of  itself  be  required  to  be  in  writing, 
an  action  cannot  be  maintained  on  such  agreement;  because 
the  agreement  being  entire,  it  is  incapable  of  separation,  so 
as  to  enable  the  plaintiff  to  recover  on  one  part  alone. 

J.  S.  being  indebted  to  several  persons*,  and  amoi^  others 
to  the  plaintiff,  (who  bad  incurred  considerable  expenses  in 
law  proceedings  against  J.  S.  for  the  recovery  of  his  debt,) 
and  a  proposal  having  been  made,  at  a  meeting  of  the  cre- 
ditors, that  they  should  receive  a  composition  of  lOs,  in  the 
pound;  all  the  creditors  consented  to  take  it  except  the  plain- 
tiff, who  refused  to  consent,  unless  the  law-expenses  before 
mentioned  were  also  paid;  whereupon  the  defendant  pro- 
mised to  pay  those  expenses,  and  to  accept  bills  drawn  by 
the  plaintiff  on  him  to  the  amount  of  the  composition.  Thie 
plaintiff  accordingly  drew  bills  on  the  defendant  to  that 
amount,  which  he  accepted  and  paid;  but  the  defendant 
having  refused  to  pay  the  law-expenses,  the  plaintiff  paid 
them  to  his  own  attorney,  and  then  brought  an  action  against 
the  defendant,  declaring  on  the  special  agreement,  and  also 
for  money  paid :  it  was  holden,  1st,  That  the  agreement, 
being  by  parol,  the  plaintiff  could  not  recover  on  the  special 
count;  for,  though  the  agreement  was  to  do  something  be« 
yond  payment  of  part  of  the  debt  of  another,  yet  being  en- 
tire, the  plaintiff  could  not  separate  it,  and  recover  on  one 
part  only.  $dly.  That  the  plamtiff  could  not  recover  on  the 
count  for  money  paid;  because, "in  order  to  support  that 
, count,  there  should  have  been  evidence  of  the  plaintiff  hav- 
ing paid  a  sum  of  money  which  defendant  was  bound  to 
pay;  whereas  here  the  plaintiff,  not  the  defendant,  was  bound 
to  pay  the  law-expenses. 

Where  a  defendant,  having  entered  into  a  guarantee  in 
writing,  and  become  liable  upon  it,  at  a  period  of  more  than 
six  years  before  the  commencement  of  suit,  verbally  pro- 
mised within  six  years  that  the  matter  should  be  arranged, 
and  afterwards,  upon  an  action  being  brought,  pleaded  actio 

d  Lexington  ▼.  Cladu,  2  Ventr.  223.         e  Chatec  ▼.  Bcckfitt,  7  T.  R.  201. 
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mm  accrepii,  &c«  it  was  holden'  that  the  statute  of  frauds 
having  been  once  satisfied  by  the  original  proniise  being  in 
writings  it  was  not  necessary,  in  order  to  take  the  case  out  of 
the  statute  of  limitations,  that  the  latter  promise  should  also 
be  in  writing. 

A.,  an  agent  for  some  manufacture,  sells  to  B.,  who  like- 
wise acted  as  an  agent,  a  quantity  of  shoes,  and  receives  cer- 
tain bills  of  exchange  in  payment  B.  being  pressed  to  in- 
dorse them,  refuses;  but  writes  a  letter  to  A.,  in  which  he 
incloses  the  bills ;  and  adds^  "  that  should  they  not  be  ho- 
noured when  due,  be  (B.)  would  see  them  paid ;"  it  was  hold- 
en<,  that  this  was  a  sufficient  agreement  within  the  statute 
to  bind  B.  to  pay  for  the  goods,  in  default  of  his  principal. 

S.  Ca^s  noi  within  the  2d  clause  of  the  4th  seciian.'-^An 
action  having  been  brought  against  the  defendant,  an  attor* 
ney,  and  two  others,  for  appearing  for. the  piaintiflT  without 
a  warrant,  the  record  was  carried  down  to  be  tried  at  the  as- 
sizes^, when  the  defendant  promised,  in  consideration  that  the 
plaintiff  would  not  further  prosecute  tl>e  action,  defendant 
would'pay  10/.  and  costs  of  suit.  In  an  action  on  this  promise, 
the  question  was,  whether  this  was  a  promise  within  the  sta- 
tute; and  it  was  bolden,  that  it  was  not;  as  not  being  a  promise 
to  pay  the  debt  of  another,  but  to  pay  the  party's  own  debt* 

A.,  the  plaintiff's  testator*,  brought  an  action  of  assault 
and  t)attery  against  J.  S.;  the  cause  being  at  issue,  the  record 
entered,  and  just  coming  on  to  be  tried,  the  defendant,  in 
consideration  that  A.  would  withdraw  the  record,  promised 
to  pay  him  a  sum  of  money,  and  the  costs  to  that  time; 
whereupon  A.  withdrew  his  record;  A.  died:  the  plaintiff, 
bis  executor,  brought  this  action  upon  the  special  promise 
of  defendant.  The  defendant  pleaded  the  statute  of  frauds, 
viz.  that  there  was  not  any  agreement  in  writing,  touching 
the  promise.  On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  being  of  opinion,  that  this  promise  was  not  within 
the  statute;  that  it  was  an  original  promise  sufficient  to 
found  an  assumpsit  against  the  defendant;  that  it  was  a  lien 
upon  the  defendant,  ami  upon  him  only;  that  J.  S,  was  not 
a  debtor;  the  cause  was  not  tried;  it  did  not  appear  that 
J.  S.  bad  been  guilty  of  any  default  or  miscarriage;  there 
might  have  been  a  verdict  for  him,  if  the  cause  had  been 
tried ;  J.  S.  never  was  liable  to  the  particular  debt,  damages, 
or  costs;   that  the  true  difference  was  between  an  original 


f  OibboDS  Y.  M^Caslaiid,  1  B.  and  A.    h  Stephens  v.  Squire,  5  Mod.  305. 

690.  i  ,Rea4  ▼.  Nash,  1  WiU.  305, 

Z  Moirit  T.  Staoey>  Holt's  N.  P.  C.  153. 
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promise,  and  a  collateral  promise;  the  former  promise  was 
not  within  the  statute,  the  tatter  was. 

In  an  action  of  indebitatus  assumpsit^  for  money  laid  out 
to  the  use  of  defendant'^,  by  the  plaintiff,  at  the  request  of 
the  defendant,  the  evidence  was,  that  one  D.  coming  to  the 
plaintiff,  by  the  defendant's  order,  for  money  to  pay  Some 
workmen,  who  had  been  employed  in  the  garden  of  J.  S.,  the 
infant  grandson  of  defendant,  the  plaintiff  refused  to  pay  the 
money,  unless  the  defendant  would  sign  a  receipt  Where- 
upon thfe  defendant  wrote  the  following  note,  viz.  "This  is  to 
certify,  that  it  is  my  request  that  you  pay  to  Mr.  D.  on  the 
account  of  J.  S.,  for  the  workmen's  use,  the  sum  of  J£  ;* 
signed  by  the  defendant.  It  was  objected,  that  this  was  evi- 
dence only  of  a  collateral  security,  and  not  of  a  debt  from  the 
defendant.  But  per  cur.  the  money  was  manifestly  advanced 
on  the  defendant's  credit,  and  its  being  on  account  of  the  de- 
fendant's grandson,  an  infant,  is  a  matter  merely  between  the 
defendant  and  the  infant.  'I'he  defendant  is  the  debtor  to 
the  plaintiff:  the  objection  arises  from  an  ambiguous  use  of 
the  term  collateral  promise;  by  which  the  defendant  must 
mean  a  special  undertaking  upon  a  special  contingency ;  as, 
if  such  a  one  does  not  pay,  I  will..  It  is  also  applied  to  a 
joint  undertaking,  which  is  joint  and  several,  and  is  called 
collateral  as  between  the  two  debtors,  but  is  original  in  each 
of  them  as  to  the  creditor;  so  in  this  case,  there  is  an  original 
undertaking  by  the  defendant,  though,  perhaps,  she  may  un- 
dertake this  as  a  security  for  her  grandson,  as  between  him 
and  her.  The  defendant  is  the  only  original  debtor;  for  the 
infant  never  could  be  liable. 

A.,  being  indebted  to  the  plaintiff  for  the  rent  of  a  dwell- 
^  ing  house',  in  arrear  for  three  quarters  of  a  year,  and  becom- 
ing insolvent,  made  a  bill  of  sale  of  all  his  goods  in  the  house, 
to  the  defendant  Leaper,  in  trust,  to  be  sold  by  him  as 
broker,  for  the  benefit  of  A.'s  creditors;  defendant  accord- 
ingly advertised  a  sale:  on  the  morning  of  the  sale,  and 
while  the  defendant  was  in  possession  of  the  goods  upon  the 
premises,  the  plaintiff  (the  landlord)  came  there  to  distrain 
for  his  rent;  whereupon  the  defendant,  in  consideration 
that  the  plaintiff  would  not  distrain,  promised  to  pay  the 
plaintiff  the  rent  in  arrear.  Upon  this  promise  of  the  de- 
fendant an  action  was  brought,  and  the  question  was,  whe- 

k  Harris  v.  Uuntbacb,  1  Burr.  373.  and        3  Burr.  1886.  S.  C.  recogfnised  by  £1- 
MSS.  lenborough,  C.  J.  and  Grose,  J.  in 

1  Williams  v.  Leaper,  2  Wili.  308.        Castling  v.  Aubcrt,  2  East,  325. 
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tber  the  promise  was  within  the  statute.    It  was  holden»  that 
it  was  not  (8). 

The  words  of  this  section  have  always  been  construed  to 
mean,  that  the  person  for  whose  debt  the  collateral  promise 
is  made,  must  still  remain  himself  liable  to  the  debt  Hence 
where  a  defendant,  taken  on  a  ca.  sa..  is  discharged  out  of 
custody  by  consent  of  the  plaintiff,  the  debt  itself  is  extin- 
guished ;  and  therefore  a  promise  by  a  third  person  to  pay 
that  debt  on  condition  of  that  discnarge  is  an  original  pro- 
mise,  and  not  within  the  statute*.  ^ 

m  Goodman  v.  Chase,  1  B.  and  A.  297. 

(8)  It  is  extremely  difficult  to  collect  from  the  reports  the  pre- 
cise ground  on  whicn  this  case  was  decided.  Lord  Mansfield,  C«  J. 
and  Wilmot,  J.  seem  to  have  founded  their  opinion  on  a  supposi- 
tion, that  the  plaintiff  had  actually  distrained  and  was  in  posses- 
sion of  the  gooos  at  the  time  when  the  promise  was  made ;  nut  the 
fact  was  that  the  plaintiff  was  not  in  possession,  (see  2  Wils.  308.) 
he  had  merely  given  notice  to  distrain.  (See  the  remark  of  Law- 
rence, J.  2  East,  330.)  Yates,  J.  argued  upon  the  ground  of  the  de- 
fendant being  in  possession,  and  seems  to  have  thought  that  the 
defendant  derived  an  advantage  from  the  plaintiff's  permitting  him 
to  proceed  in  the  sale  of  the  goods ;  and  that  this  was  an  onginal 
consideration  to  the  defendant.  Aston,  J.  considered  the  goods  as 
the  only  debtor ;  and  consequently  that  the  promise  was  not  a  pro- 
mise to  pay  the  debt  of  the  tenant.  Such  is  the  report  of  this  de- 
cision ;  but  whatever  may  have  been  the  grounds  on  which  it  pro- 
ceeded the  case  has  since  been  recoenised.  In  assumpsit  for  the 
repair  of  a  carriage,  it  appeared  that  the  carriage  had  been  bought 
by  J.  S.  but  had  been  sent  to  be  repaired  by  the  defendant.  When 
the  repairs  were  done,  the  defendant  directed  the  plaintiff  to^  pack 
up  the  carriage,  and  send  it  on  board  ship.  Upon  the  plaintiff's 
inquiring  who  was  to  pay  for  the  repairs,  the  defendant  said,  as  he 
had  sent  the  carriage,  ne  would  pay  for  the  repairs.  Accordingly, 
the  carriage  was  packed  up  and  sent  on  board  snip,  and  a  bill  made 
out  and  delivered  to  the  defendant.  It  was  contended,  on  the  part* 
of  the  defendant,  that  the  undertaking  ought  to  have  been  in  writ- 
ing ;  but,  per  Lord  Eldon,  Ci  J.  in  general  cases  to  make  a  person 
liable  for  goods  delivered  to  another,  there  must  be  either  an  ori- 

final  undertaking  by  him,  so  that  the  credit  was  given  solely  to 
im ;  or  there  must  be  a  note  in  writing.  There  may,  however,  be 
cases  where  this  rule  does  not  apply :  If  a  person  obtains  possession 
ofgoodst  on  which  the  landlord  has  a  right  to  distrain  for  rent,  and 
ne  promises  to  pay  the  rent,  though  it  is  clearly  the  debt  of  another^ 
yet  a  note  m  writing  is  not  necessary.  That  applies  precisely  to  the 
present  case.  The  plaintiff  had,  to  a  certain  extent,  a  lien  on  the 
carriage,  and  he  parted  with  it  on  the  defendant's  promise  to  pay. 
This  takes  the  case  out  of  the  statute.  Houlditch  v.  Milne,  3  £sp. 
.N.  p.  C.  86, 
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The  case  of  Keat  v.  Temple,  1  Boa.  &  Pul.  158.  where  a 
question  arose  on  the  clause  of  the  statute  now  under  consi-> 
deration,  is  omitted  on  account  of  its  special  circumstances. 

The  plaintiff,  who  was  the  broker  of  J.  S.",  having  policies 
of  assurance  of  great  value  in  bis  hands,  belonging  to  J.  S., 
accepted  several  bills  for  the  accommodation  of  J.  S.  A  loss 
having  happened  on  the  policies,  which  the  underwriters 
bad  agreed  to  pay,  but  which  J.  S.  could  not  receive  with- 
out having  the  policies  to  produce,  the  plaintiff  was  applied 
to,  to  give  them  up  for  that  purpose  to  the  defendant,  into 
whose  bands  J.  S.  nad  at  that  time  transferred  the  manage- 
ment of  his  insurance  concerns.  Some  of  the  plaintiff's  ac- 
ceptances being  then  outstanding,  (and  particularly  an  ac- 
ceptance on  a  bill  in  the  hands  of  J.  N.)  upon  which  writs 
had  been  sued  out  (though  not  then  executed)  against  J.  S. 
as  drawer,  and  the  plaintiff  as  acceptor,  the  plaintiff  refused 
to  deliver  up  the  policies,  they  being  the  only  securities  he 
had  against  his  acceptances,  without  an  indemnity  ;  where- 
upon it  was  verbaUy  agreed  between  plaintiff,  defendant,  and 
J«  S.,  that  the  defendant,  upon  the  policies  being  made  over 
to  him,  should  pay  the  amount  of  the  bill  in  the  hands  <^ 
J.  N.,  with  the  costs  incurred,  and  should  lodge  money  in 
a  bankei^s  hands  for  the  satisfaction  of  the  remainder  of  the 
acceptances  as  they  became  due.  In  pursuance  of  this 
agreement,  the  defendant  paid  into  the  banker's  bands  the 
sum  agreed  on,  and  the  plaintiff  delivered  up  the  policies 
to  the  defendant.  The  defendant  received  from  the  under- 
writers the  amount  of  their  subscriptions,  far  exceeding  the 
sum  in  dispute ;  but  refused  to  pay  the  debt  and  costs  on  the 
bill  in  J.  N.'s  hands ;  in  consequence  of  which  refusal,  the 
plaintiff  was  arrested  at  the  suit  of  J.N.  Upon  this  the 
plaintiff  brought  an  action  against  the  defendant,  declaring 
upon  the  special  agreement,  and  also  for  money  had  and  re- 
ceived. The  question  was,  whether  the  promise  of  the  de- 
fendant to  pay  the  sum  due  from  J.  S.  for  the  debt  and  costs, 
on  having  the  policies  of  assurance  delivered  to  him,  was 
within  the  statute?  The  court  were  of  opinion,  that  it  was 
not ;  Lawrence,  J.  observing,  that  this  was  to  be  considered 
as  a  purchase  by  the  defendant  of  the  plaintiff's  interest  in 
the  policies.  It  was  not  a  bare  promise  to  the  creditor  to 
pay  the  debt  of  another  due  to  him,  but  a  promise  by  the  de- 
fendant to  pay  what  the  plaintiff  would  be  liable  to  pay,  if 
the  plaintiff  would  furnish  him  with  tlie  means  of  doing  it. 
And  per  Le  Blanc,  J.  *'  This  is  a  case  where  one  man,  having 
a  fund  in  his  hands,  which  was  adequate  to  the  discharge  of 

n  Castiing  v.  Aubert,  2  Bast,  325. 
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certain  iocunibrances,  another  party, undertook,  that  if  the 
fund  were  delivered  up  to  biro,  be  would  take  it  with  the 
incumbrances;  this,  therefore,  has  not  any  relation  to  the 
statute  of  frauds." 

To  an  action  of  assumpsit  for  not  replacing  some  bank  an« 
nuities^  the  produce  of  which  had  been  paid  by  the  plaintiff 
to  the  defendant,  on  his  undertaking  to  replace  the  same 
within  a  certain  time ;  the  defence  was,  that  the  defendant 
being  indebted  to  the  plaintiff,  as  stated  in  the  declaration, 
and  also  to  several  other  persons,  an  investigation  was  had  of 
bis  affairs,  and  it  was  found  that  bis  estate  was  inadequate  to 
the  payment  of  his  debts,  whereupon  it  was  agreed  between 
the  plaintiff,  and  the  other  creditors,  and  one  J.  S.,  that  J.  S. 
should,  out  of  his  own  money,  pay  the  plaintiff  and  the  other 
creditors  lOs.  in  the  pound  on  tbe  amount  of  their  debts,  to 
be  received  by  them  in  full  satisfaction,  and  that  they  should 
assign  their  debts  to  J,  S. ;  that  J.  S.,  in  pursuance  of  this 
agreement,  tendered  out  of  his  own  money,  a  sum  amounting 
to  lOs.  in  the  pound  on  the  debt  of  tbe  plaintiff,  which  he 
refused  to  accept  It  was  objected,  that  the  undertaking  of 
J.  S.  not  being  m  writing,  this  defence  could  not  be  sustained. 
But  the  court  overruled  the  objection,  Chambre,  J.  observing, 
that  this  was  a  contract  to  purchase  the  debts  of  tbe  several 
creditors,  and  not  a  contract  to  pay  the  debt  of  the  defendant 
It  was  of  the  substance  of  the  agreement,  that  the  debts^ 
should  remain  in  full  force  to  be  assigned  to  J.  S.,  and  J.  S. 
had  a  right  to  make  use  of  the  names  of  the  original  creditora 
to  recover  the  same  to  the  full  amount,  if  defendant  bad  ef- 
fects to  satisfy  the  debts.  He  concluded  with  this  remark ; 
**  We  all  agree  upon  the  point,  that  it  is  a  contract  for  the 
purchase  of  the  debts  of  the  defendant,  which  is  not  prohi- 
bited by  the  statute  of  frauds." 

To  bring  a  case  within  this  clause  there  must  be  a  good 
consideration  for  the  promise  in  writing^. 

A  count  averring  that  J.  A.  made  a  bill  of  sale  of  goods  to 
the  plaintiff,  in  consideration  of  a  debt  of  1221.  19s.  due  from 
J.  A.  to  tbe  plaintiff,  and  that  plaintiff  being  about  to  sell  his 
goods  in  satisfaction  of  his  debt,  the  defendant  undertook  to 
pay  him  19SI.  19s.  if  he  would  forbear  to  sell,  does  not  shew 
that  this  is  a  promise  to  pay  the  debt  of  another  with  suffi- 
cient distinctness  to  bring  the  case  within  the  statute'i. 

A  written  proposal  to  pay  a  moiety  of  the  debt  of  another, 
if  the  creditor  will  at  a  specified  time  of  meeting  accept  the 

o  Aostey  v.  Blarden,  1  Bos.  and  Pul.N.    p  Barrell  v.  Trussell,  4  Taunt  117. 
R.  124.  q  lb. 
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(Proposal  and  discharge  the  debtor,  is  not  binding  unless  the 
creditor  accede  to  the  terms  in  writing/ 

Or  to  charge  any  person  upon  any  agreement  made  in  con- 
Hderation  of  marriage.']  It  is  now  settled,  notwithstanding 
former  decisions  to  the  contrary',  that  this  clause  does  not 
extend  to  mutual  promises  to  many :  consequently,  such 
promises  are  binding,  although  they  are  not  reduced  into 
writing  and  signed  by  the  party. 

The  plaintiff  declaredS  that  in  consideration  of  her  having 
promised  to  marry  the  defendant,  he  promised  to  marry  her 
at  bis  father^s  death ;  and  averred,  that  the  father  was  dead, 
but  the  defendant  bad  refused  to  marry  plaintiff,  and  had 
since  married  A.  B.  On  non-assumpsit  pleaded,  and  verdict 
for  plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  this 
parol  promise  was  not  good  in  law.  But  (after  argument)  it 
was  holden,  that  the  case  was  not  within  the  statute;  for 
that  this  clause  in  the  statute  related  only  to  contracts  in  con- 
sideration  of  marriage ;  and  the  defendant,  having  married 
another  person,  had  disabled  himself  from  performing  the 
promise ;  the  plaintiff,  therefore,  could  not  apply  to  the  spi- 
ritual court  to  have  a  performance  decreed,  and  consequently 
was  entitled  to  a  compensation  in  damages. 

Or  upon  any  contract  or  sale  of  lanck^  Sfc.  or  any  interest 
in  or  concerning  them."]  An  agreement  conferring  an  exclu- 
sive right  to  the  vesture  of  land",  during  a  limited  time,  and 
for  given  purposes,  is  a  contract  or  sale  of  an  interest  in,  or  at 
least  an  interest  concerning  lands:  and  for  the  non-perform- 
ance of  such  contract,  if  made  by  parol,  an  action  cannot  be 
maintained.  It  roust  be  observed,  however,  that  the  statute 
does  not  expressly  and  immediately  vacate  such  contract,  if 
made  by  parol ;  it  only  precludes  the  bringing  an  action  to 
enforce  it,  by  charging  the  contracting  party,  or  his  represen- 
tatives, on  tne  ground  of  such  contract,  and  of  some  sup- 
posed breach  thereof.  Hence,  if  the  contract  be  executed, 
the  parties  cannot  treat  it  as  a  nullity. 

Indebitatus  assumpsit  for  a  crop  of  potatoes  bargained  and 
sold%  and  dug  up  and  carried  away  by  virtue  of  such  bargain 
and  sale.  On  the  Slst  day  of  November,  1807,  the  defendant 
purchased  of  the  plaintiff,  by  parol,  at  so  much  per  sack,  a 
crop  of  potatoes  then  in  the  ground.     The  defendant  was  to 

r  Gaunt  v.  Hill,  1  Stark.  N.  P.  C.  10.  u  Per  EUcnborough,  C.  J.  delivering 

s   Philpot  V.  Wallet,  3  Lev.  65.  Freem.  the  opinion  of  the  court  in  Crosby  v. 

241.  S.  C.  Wadsworth,  6  East,  602. 

t   Cork  V.  Baker,  1  Sir.  34.  Harrison  v.  x  Purker  v.  Staniland,    11  East,  3(32. 

Cage,  Ld.  lisiym.  380.  S.  P.  per  Ward,  But  see  Maylicld  v.  Wadsley,  3  fi.  & 

C.  B.  Carth.  467,  8.  C  364. 
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dig  tbem  up  and  remove  them  without  delay,  fts  the  plaintiff 
wanted  the  ground  for  other  purposes.  The  defendant  ac- 
cordingly dug  up  and  carried  away  more  than  half  the  crop, 
but  was  prevented  by  the  frost  from  taking  the  remainder. 
The  plaintiff  brought  his  action  to  recover  the  value  of  the 
whole  crop.  The  defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he 
had  taken.  It  was  objected,  that  this  was  a  contract  or  sale 
of  an  interest  in  land.  But  per  Lord  EUenborough,  C.  J. 
The  liberty  which  the  defendant  had  of  entering  the  close  for 
the  purpose  of  taking  the  crop,  amounted  to  an  easement, 
and  nothing  more.  No  interest  in  the  land  itself  passed,  or 
was  intend^  to  pass  by  the  contract  The  defendant  could 
not  have  maintained  ejectment  to  recover  possession  of  the 
crop.  In  this  respect  this  case  differed  materially  from  that 
of  Crosby  v.  Wadsworth,  which  he  was  not  disposed  to  ex- 
tend ;  in  that  case  the  subject  matter  of  the  contract  was  the 
prima  vestura,  for  which  ejectment  lies,  as  does  also  trespass 
quare  clausum  fregit.  But  trespass  quare  clausum  fregit 
could  not  be  brought  by  this  detendant  for  a  trespass  to  the 
close  in  which  the  crop  of  potatoes  grew.  It  did  not  follow, 
that,  because  the  crop  of  potatoes  was  not  at  the  time  of  the 
contract  a  chattel,  it  was  therefore  an  interest  in  land.  Bay- 
ley,  J.  said,  it  was  a  thing  whose  growth  was  at  an  end,  and 
in  this  respect  distinguishable  from  the  case  of  Bristow  v. 
Waddington^,  which  was  a  contract  for  the  next  year's  crop 
of  hops :  and  that  he  considered  the  land  merely  as  a  ware- 
house, and  that  the  contract  was  substantially  the  same  thing, 
as  if  the  potatoes  had  been  deposited  in  a  warehouse  at  the 
time  of  the  sale. 

But  in  a  case*  where  there  had  been  a  sale  of  a  crop  of 
growing  turnips,  it  was  holden,  that  this  was  a  sale  of  an  in- 
terest in  land.  N.  No  time  was  stipulated  for  the  removal 
of  the  turnips.  Secus  as  to  growing  potatoes.  Evans  v. 
Roberts,  5  B.  &  C. 

An  action  of  indebitatus  assumpsit^^  with  a  count  on  a 
quanium  meruit,  for  moieties  of  crops  of  wheat  sold  by  the 
plaintiff  to  the  defendant,  and  accordingly  reaped  for  his,  the 
defendant's,  own  use ;  and  also  a  count  for  money  had  and 
received.  The  case  was,  that  the  plaintiff,  by  a  parol  agree- 
ment, had  let  land  to  the  defendant,  from  which  he  was  to 


7  2  Bo8.  fc  PuK  452.  2  Bos.   &  Pul.    452.    overruled  in 

z  Emmenon  v.  Heelis,  S  TauDt.  38.        Evans  v.  Roberts,  5  fi.  &  C. 
recognising^  firistow  v.  Waddiogton»    a  Poulter  v.Killingbeck,  1  Boi.&Pol. 

397. 
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take  two  successive  crops,  and  to  render  the  plaintiff  a  moiety 
of  the  crops  in  lieu  of  rent.  While  the  crops  of  the  second 
year  were  on  the  ground,  an  appraisement  of  them  was  taken 
by  both  parties,  and  the  value  ascertained*  The  defendant 
having  afterwards  refused  to  pay  a  moiety  of  the  value,  this 
action  was  brought.  ^  It  was  objected,  on  a  case  reserved, 
that  the  agreement  was  within  the  statute ;  because  it  related 
to  land ;  but  the  court  overruled  the  objection ;  Eyre,  C.  J. 
observing,  that  the  circumstance  of  the  appraisement  seemed 
to  put  an  end  to  this  point.  It  was  true,  that  as  the  case  ori- 
ginally stood,  the  plaintiff  had  a  claim  to  a  moiety  of  the  pro- 
duce of  the  land,  under  a  special  agreement,  but  that  special 
agreement  was  executed  by  the  appraisement.  The  circum- 
stance of  the  appraisement  afforded  clear  proof  that  tlie  plain- 
tiff sold  what  tne  defendant  had  agreed  was  his;  and  the 
price  having  been  ascertained,  brought  this  to  the  case  of  aa 
action  for  goods  sold  and  delivered  (9). 

But  although  the  contract  is  not  itself  wholly  void^  under 
the  statute,  merely  on  account  of  its  being  by  parol,  so  that 
if  the  same  is  executed,  the  parties  cannot  treat  it  as  a  nul- 
lity^  yet,  while  it  remains  executory,  it  may  be  discharged 
by  parol,  before  any  thing  is  done  under  it  which  can  amount 
to  a  part  execution  of  it. 

An  agreement  to  occupy  lodgings  at  a  yearly  rent,  payable 
in  quarterly  portions,  (the  occupation  to  commence  on  a  fu* 
ture  day,)  is  an  agreement  relating  to  an  interest  in  land, 
within  the  meaning  <^  this  clauses 

This  clause  comprehends  sales  of  land  by  auction  as  well 
as  other  sales' ;  hence,  where  land  had  been  sold  by  auction, 
and  the  contract  having  been  abandoned,  an  action  was 
brought  to  recover  the  deposit,  in  which  action  the  plaintiff 
declared  specially  on  the  contract;  it  was  holden,  that  it 
was  incumbent  on  the  plaintiff  to  prove  a  contract  in  writ- 

b  Crosby  t.  Wadswortb,  6  East,  602.  d  Walker  ▼.  Constable,  t  Esp.  N.  P.  C. 

€  Inman  y.  Stamp,  1  Stark.  N.  P.  C.  659.  1  Bos.  &  Pul.  406.  per  Erskine 

12.  Lord  ElIeDboroogh,  C.  J.  but  see  C.  in  Buckmaster  y.  Hanop,  L.  1.  H, 

Ryle^  T.  Hicks,  Str.  651.  and  ante,  Dec.  18, 1606. 

iksai. 

(9)  "  The  contract,  if  it  had  originally  concerned  an  interest  in 
land,  after  the  agreed  substitution  of  pecuniary  value  for  specific 
produce,  no  longer  did  so  :  it  was  originally  an  agreement  to  render 
what  should  have  become  a  chatty,  t.  e«  part  of  a  severed  crop  in 
that  shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was 
changed  to  money  instead  of  remaining  a  specific  render  of  produce/' 
Per  Ellenborough,  C.  J.  6  East,  612. 
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ing*,  in  tbe  manner  specified  in  the  statute;  and  that  the 
entry  by  the  auctioneer  of  the  bnyer^s  name  could  not  be 
considered  as  a  suiBcient  memorandum  and  si^ature  of  tbe 
agreement,  so  as  to  satisfy  the  requisitions  of  the  statute: 
although  a  different  doctrine  Had  been  laid  down  with  regard 
to  the  i7th  section,  relating  to  the  sale  of  goods,  upon  the  con- 
struction of  which  it  has  been  holden'  that  the  auctioneer 
must  be  considered  as  the  agent  of  both  parties,  and  a  memo- 
nmdum  made  by  him  sufficient  to  bind  the  bargain. 

But  in  a  later  case  of  Emmerson  v.  Heelis*,  it  was  solemnly 
decided  that  a  signing  by  the  auctioneer  is  a  signing  by  an 
agent  for  the  purchaser,  although  the  contract  be  a  contract 
for  the  sale  of  an  interest  in  land.  The  entry  of  the  name  of 
tbe  best  bidder  by  the  auctioneer  in  his  book,  is  just  the  same 
as  if  the  best  bidder  had  written  his  own  name.  But  putting 
down  the  name  in  catalogue,  neither  attached  to,  nor  referring 
to  conditions  of  sale,  will  not  suffice**. 

Or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof.]  This  clause 
extends  to  those  cases  only,  where,  by  the  express  agreement 
of  the  party,  the  act  is  not  to  be  performea  within  a  year. 
Hence  it  has  been  holden^  that  a  promise  to  pay  money  on 
the  return  of  a  ship,  which  happened  not  to  return  within 
two  years  after  the  promise  maae,  was  not  within  the  sta-^ 
tute;  for,  by  possibility,  the  ship  might  have  returned  within 
a  year. 

So  where  an  action  was  brought  upon  an  agreement^  in 
which  the  defendant  promised,  for  one  guinea,  to  give  the 
plaintiff  so  many  on  the  day  of  his  marriage.  The  marriage 
did  not  take  effect  until  nine  years  after  the  agreement ;  and 
the  question  was,  whether  the  agreement  ought  to  have  been 
in  writing.  Holt,  C.  J.  (before  whom  the  cause  was  tried) 
advised  with  all  the  judges,  and  it  was  said  by  tbe  majority 
of  them,  (for  there  was  a  diversity  of  opinion,  and  Holt  dif- 
fered from  the  m^ority)  (10),  **  V^Tbere  the  agreement  is  to 

e  Stansfield  t.  JohnioD,  coram  £yre»  g  2  Taunt.  38.  recogniaed  in  White  t. 

C.  J.  Esp.  N.  P.  C.  101.    But  see  Proctor,  4  Taunt  209. 

the  remarks  of  £ldon»  C.  in  Coles  ▼.  h  Kenworthy  v.  Schofield,  2  B.  4  C 

Tiecothfick,  9  Vcs.  jun.  249.  adopted  945. 

bj  Ertkine,  C.  in  Buckmaater  ▼.  Har-  i   By  the  judges,  ex.  rel.  Treby,  C.  J. 

iop»  L.  1.  H.  Dec.  18,  1806.  Anon.  Salk.  280.  recognised  by  Wil- 

f  Simon  y.  Metivier,  I  Bl.  R.  OCX  3  mot,  J.  in  3  Burr.  1281. 

Burr.  1921.  recognised    as  to  this  k  Peter  ▼.  Ck>mpton,  Skin.  353.  cited 

point  in  Hinde  y.  Whitehouse,  7  East,  by  DenUon,  J.  in  Fenton  v.  Emblers, 

558.  3  Burr.  1281. 


(10)  If  the  marriage  had  taken  effect  within  the  year,  all  the 
judges  agreed  no  writing  was  necessary;  but  as  in  the  case  before 
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be  performed  upon  a  contingency,  and  it  does  not  appear  on 
the  face  of  the  agreement  that  it  is  to  be  performed  after  the 
year,  there  a  note  in  writing  is  not  necessary;  for  the  contin- 
gency might  happen  within  the  year;  but  where  it  appears 
from  the  whole  tenor  of  the  agreement,  that  it  is  to  be  per- 
formed after  the  year,  there  a  note  in  writing  is  necessary/* 

So  where  the  plaintiff  declared',  that  the  defendant's  tes- 
tator, in  consideration  that  the  plaintiff  would  become  his 
housekeeper,  and  take  upon  herself  the  care  and  manage- 
ment of  nis  family,  as  long  as  it  should  please  both  parties, 
undertook  to  pay  her  wages,  at  the  rate  of  £  tor  one 
year ;  and  also  by  his  wiU  to  bequeath  to  her  an  annuity  qf 
£  for  Iffe^  payable  yearly  from  the  day  of  his  death;  and 
then  averred,  that  she  became  his  housekeeper,  and  so  con- 
tinued for  three  years  and  upwards,  but  that  the  defendant's 
testator  had  not  bequeathed  her  the  annuity ;  the  agreement 
having  been  by  parol,  it  was  contended,  that  the  case  was 
within  the  statute,  for  it  could  not  be  performed  on  the  part 
of  the  testator  within  a  year ;  for  a  whole  year  from  his 
death  was  to  elapse,  before  the  annuity,  or  any  part  of  it, 
would  become  payable.  To  this  it  was  answered,  that  the 
action  was  brought  for  the  testator  not  having  done  what  he 
ou^ht  to  have  done  in  his  life-time,  viz.  bequeathing  the  an- 
nuity by  will,  which  might  have  been  done  within  the  year. 
The  coupt  held  the  case  not  within  the  statute,  and  Denison, 
J.  said — *'  The  statute  of  frauds  plainly  means  an  agreement 
not  to  be  performed  within  the  space  of  a  year,  and  expressly 
and  specifically  so  agreed.  A  contingency  is  not  within  it, 
nor  any  case  that  depends  upon  a  contingency.  It  does  not 
extend  to  cases,  where  the  thing  may  be  performed  within 
the  year." 

An  objection  upon  this  clause  was  taken  in  the  case  of 
Pouiter  v.  Killingbeck,  1  Bos.  k  Pul.  397*  (for  a  particular 
statement  of  which  see  ante,  p.  837.)  but  the  court  were  of 

1  FentOD  Y.  Emblen,  Ezor.,  3  Burr.  1278.  1  Bl.  R.  353.  S.  C. 


them,  the  marriage  did  not  happen  within  the  year,  but  nine  years 
after  the  promise,  Holt,  C.  J.,  and  the  minority  of  the  judges,  vere 
of  opinion  that  it  ought  to  have  been  in  writing,  because  the  de- 
sign of  the  statute  was,  not  to  trust  to  the  memory  of  witnesses 
for  a  longer  time  than  one  year.  See  Smith  v.  Westall,  Lord 
Raym.  316,  7.  Holt,  C.  J.  had  expressed  the  same  opinion  with 
respect  to  the  necessity  of  the  contingency  happening  within  the 
year  in  order  to  take  a  case  out  of  the  statute,  in  Francam  v.  Foster* 
Skin.  326. 
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epiiifOD,  that  the  subsequent  agreement  relieved  the  case  from 
the  objection. 

By  the  word  petformed  in  this  clause,  the  legislature  meant 
a  complete  and  not  a  partial  performance.  Hence,  if  it  ap- 
pear to  have  been  the  understanding  of  the  parties  to  a  con- 
tract, at  the  time,  that  it  was  not  to  be  completed  within  a 
year",  although  it  might,  and  was  in  fact  in  part  performed 
within  that  time,  such  contract  is  within  this  clause,  and  if 
the  requisites  of  the  statute  are  not  complied  with,  it  cannot 
be  enforced. 

4  contract  for  a  year's  service,  to  commence  at  a  subse- 
quent  day,  being  a  contract  not  to  be  performed  within  the 
year  is  within  this  clause  and  must  be  in  writing*. 

Ufdess  the  agreement  or  some  memorandum  or  note  thereof 
shall  be  in  writing,']  The  word  agreement  is  not  to  be  un- 
derstood in  the  loose  incorrect  sense,  in  which  it  is  sometimes 
used  as  synonimous  to  promise  or  undertaking,  but  in  its 
proper  and  correct  sense,  as  signifying  a  mutual  contract  on 
consideration  between  two  or  more  parties.  Hence,  the 
whole  agreement,  that  is,  not  the  promise  only,  but  the  con- 
sideration on  which  it  is  founded,  must  be  in  writing^.  But 
it  is  sufficient  if  the  consideration  appear  by  necessary  infer- 
ence and  implication. 

An  action  was  brought  to  recover  the  value  of  goods, 
which  had  been  furnished  by  the  plaintiff  to  one  Nicholsf, 
under  a  written  agreement  signed  by  the  defendant  in  the 
following  words:  **  I  guarantee  the  payment  of  any  goods 
which  Mr.  JohnStadt  delivers  to  I.  Nichols.*'  It  was  ob- 
jected, that  this  guarantee  was  void,  because  it  did  not  ex- 
press any  consideration  for  the  defendant's  promise  to  an- 
swer for  the  debt  of  another  person ;  that,  in  order  to  ascer- 
tain whether  there  was  any  consideration  expressed  for  this 
purpose,  the  proper  way  was,  to  consider,  whether  any  action 
could  have  been  brought  on  the  supposed  agreement,  by  the 
defendant  against  the  plaintiff.  But  here  there  was  no  under- 
taking on  the  part  of  the  latter  to  deliver  goods  to  Nichols, 
and  no  action  would  have  lain  against  him,  bad  he  refused  to 
deliver  any:  Lord  Ellenborou^  said,  that  though  by  the 
agreement  the  plaintiff  was  not  obliged  to  deliver  goods, 
there  appeared  a  sufficient  consideration  for  the  defendant's 
promise  to  be  answerable,  if  any  should  be  delivered ;  the 


m  Boydell  t.  DnimmoDd,  11  East,  142.  &  A.  595.  and  Jenkins  v.  Reynolds, 

n  Bracegiidle  v.  Heald,  1  B.  ft  A.  722.  3  B.  &  B.  U. 

o  Wain  y.  Warlters,  5  East,  10.  tecog-  p  Stadt  y.  Lill,  1  Camp.  N.  P.  C.  242. 

in  Sattnden  t.  Wakefield,  4  B.  9  East,  348.  S.  C. 
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stipulated  delivery  of  the  good*  to  Nichols  v^m  a  oonaidmM 
tion  appearing  on  the  face  of  the  writing,  and  when  the  Ae\u 
very  took  place,  the  consideration  attached ;  he  should  there* 
fore  admit  evidence  of  the  delivery  of  the  goods.  V.  for 
plaintiff.  Upon  an  application  to  the  court  to  set  aside  this 
verdict,  the  court  said,  that  this  case  differed  from  Wain  v. 
Warlters,  as  the  agreement  here  contained  the  thing  to  be 
done  by  the  plaintiff,  which  was  the  foundation  of  the  de« 
fendant's  promise;  and  that  the  delivery  of  the  goods  was  a 
suflBcient  consideration,  although  no  cross  action  upon  the 
agreement  could  have  been  brought  against  the  plaintiff, 
either  at  the  suit  of  the  defendant  or  of  Nichols.  Rule  nisi 
refused. 

If  the  writing  contain  a  promise  to  pay  the  debt  of  another, 
it  is  sufficient  without  mentioning  the  amount^. 

17th  section.  "  No  contract  for  the  sale  of  any  .goods^ 
wares,  and  merchandises,  for  the  price  of  ten  pounds  or  up- 
wards, shall  be  good,  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same;  or  give, 
something  in  earnest  to  bind  the  bargain,  or  in  part  of  pay- 
ment ;  or  that  some  note  or  memorandum  in  writing,  of 
the  said  bargain,  be  made,  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized." 

No  contract  /or  the  sale  qf  any,  goods,']  This  bsapch.CjC 
the  statute  extends  to  executory  contracts,  that  i3»  contract^ 
to  be  completed  at  a  future  time,  as  well  as  other  contracts; 
but  it  is  to  be  observed,  th|at  a  distinction  has  been  taken 
between  those  contracts^  where  the  thing  contracted  for  xs, 
existing  in  solido,  and  capable  of  being  delivered  at  the  time; 
of  the  contract,  and  those,  where  it  is  requisite  that  some* 
^bing  should  be  done,  in  order  to  put  the  thing  into  the  state 
in  which  it  is  to  be  delivered  according  to  the  contract ;  th^ 
.former  have  been  holden  to  be  within  the  statute,  the  ktter 
iiot.  This  distinction  will  be  illu3tra;ted  by  the  following, 
cases: 

The  defendani:  Bsade.  a  verbal  agreenent',  to  sell  and  de- 
liver so  many  sacks  of  floor  to  &e  plaintifl^  to.  be  put  ia 
sacks  (which  the  plaintiff  was  to.  send  to  the  defeDdant's; 
Biill)  and  shipped  on  board  vessels  to  be  provided  by  the 
plainitiff  for  the  purpose  of  exportation.  The.  court  were 
of  opinion,  that  this  contract  was  within  the  statute,  and 
void :  because  the  requisites  of  the.  statute  bad  not  be^o  com- 
plied  with. 

q  Bateman  v.  PbiUips,  16  £a»t,  27%       r   SondMU  v.  WyatU  3  H.  BL  63». 
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The  plaitttiffBi  who  were  roillens  near  HuU%  on  the  3itid 
October,  1821,  made  ao  agreement  with  the  defendant,  a 
corn  merchaiit,  for  the  saJe  of  100  sacks  of  flour,  at  50s.  per 
sack,  to  be  got  ready  by  the  plaiutiSa  to  ship  to  the  defend- 
antV  order  free  on  board,  at  Hull,  within  three  weeka,  to  be 
paid  for  by  a  bill  on  London,  at  two  months  date,  on  receipt 
of  invoice.  There  was  no  naemoraodum  in  writing  of  the  , 
contract,  nor  any  earnest  paid.  The  flour  at  the  time  of  the 
bargaia  was  not  prepared  so  as  to  be  capable  of  being  imiiie* 
diaiely  delivered  to  the  defendant  Bay  ley,  J.,  at  the  trial, 
was  of  opinion  that  the  case  fell  within  the  I7th  section  o£  the 
statute  of  frauds,  and  the  plaintiffs  were  accordingly  nouf* 
suited.  Upon  motion  to  set  aside  nonsuit,  the  court  coo* 
curred  in  opinion  with  the  learned  judge.  Bayley^  J.  said, 
that  Clayton  v.  Andrews  (poat  p.  944.)  had  been  corrected  by 
Rondeau  v.  Wyatt,  and  {lolroyd,  I.  added,  that  he  could  not 
agree  with  the  judgment  of  the  court  in  Claytoa  v.  Andrews. 

The  defendant,  on  the  4th  of  July,  1795%  at  Nottingham* 
sold  to  the  plaintiff*,  by  sample,  fifty  quarters  of  wheat,  at 
four  guineas  per  quarter;  the  wheat  to  be  delivered  by  the 
defendant  to  tbe  plaintiff^,  at  Gainsborough.  Two  days  afi:er<« 
wards,  the  defendant  delivered  to  the  plaintiflf  at  N.  the 
sample  by  which  he  had  sold  the  wheat  to  him:  but  such 
sample  was  no  part  of  the  fifty  quarters  to  be  delivered  at  G» 
There  was  not  any  money  paid  by  the  plaintifl*  to  the  de* 
fendant  in  earnest,  or  any  memorandum,  in  writing.  It  was 
holden,  that  the  contract  was  within  the  statute,  and  conse- 
quently void. 

In  trover  for  sheep*,  which  the  plaintiff  bad  verbally, 
agreed  to  buy  of  the  defendant  at  Lewes*  fair,  and  to  take 
them  away  at  a  certain  hour;  it  appeared,  that  there  was. 
not  any  money  paid,  or  any  sheep  aelivered.  The  plaintiff 
not  coming  at  the  appointed  time,  nor  sending  for  the  sheepa 
the  defendant  sold  them  to  another  person.  The  court  held, 
that  the  statute  of  frauds  ^prevented  any  property  from  vest- 
ing in  the  plainiiff',  so  as  to  enable  him  to  maintain  trover, 
there  being  neither  earnest  or  delivery,  or  any  agreement  in 
writing. 

The  defendant  bespoke  a  chariot%  and  when  made,  refused 
to  take  it  In  an  action  for  the  value,  Pratt*  C.  J.  held  this 
not  to  be  a  case  within  the  statute  (11). 

t  Qtttmtt  and  another  r.  Waticm,  6  B.    a  Alexander  t.  Comber,  1  H.  Bl.  20. 

^  A.  613.  X  Toven  ▼.  Sir  J.  Osbora,  London  sit- 

i  Cooper  V.  EUton,  7  T.  R.  14.  tiogs,  Str.  50S. 

(U)  **The  case  of  Towers  v.  Osborn,  when  truly  considered, 

MS 
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The  defenclant^  on  ISth  October,  1766,  agreed  to  deliver 
one  load  and  a  half  of  wheat  to  the  plaintiff,  within  three' 
weeks  or  a  month  from  the  tiooe  of  the  agreement,  at  the 
rate  of  twelve  guineas  a  load,  to  be  pai<f  on  delivery;  ufhicA 
wheat  was  understood^  bv  both  parties,  to  be  at  that  time  un* 
thrashed.  No  part  of  the  wheat  so  sold  was  delivered;  nor 
any  money  paid  as  earnest;  nor  any  memorandum  made  in 
writing.  The  court,  on  a  case  reserved  from  Sussex  assizes, 
were  of  opinion,  on  the  authority  of  the  preceding  case  of 
Towers  v.  Osborn,  that  this  agreement  was  not  within  the 
statute;  Yates,  J.  observing,  that  the  wheat  was  not  thrashed 
at  the  time  when  the  contract  was  made,  and  consequently, 
it  could  not  be  delivered  at  that  time;  therefore  the  statute 
did  not  apply.  So  a  contract  for  the  purchase  of  a  quantity 
of  oak-pins  for  the  price  of  upwards  of  10/.,  which  were  not 
then  made,  but  were  to  be  cut  out  of  slabs  and  delivered  to 
the  buyer,  was  holden  not  to  be  within  the  statute*. 

Goods,  wares,  and  merchandises^]  The  subject  matter  of 
the  agreement  must  be  taken  with  reference  to  the  time  of 
the  bargain*.  Hence,  if  at  that  time  the  subject  contracted 
for  be  an  unsevered  portion  of  the  freehold,  as  a  growing  crop 
of  grass\  this  section  of  the  statute  does  not  apply. 

The  statute  does  not  exclude  parol  evidence  that  a  written 
contract  for  the  sale  of  goods,  purporting  to  be  made  between 
A.  the  seller,  and  B.  the  buyer,  was  on  B/s  part  made  by 
him  only  as  agent  for  C^ 

Except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same.']  In  order  to  take  a  contract 
for  the  sale  of  goods,  of  the  value  of  10/.  or  upwards,  out  of 

7  ClajrtonT.  Andrews,  4  Buir.  2101.  a  Per£Ueiiboroug!i,C./.  6  But,  610. 

See  Oarbatt  v.  Watton,  6  B.  &  A.  b  Crosby  ▼•  Wtdswortb,  6  Cast,  002. 

613.  and  ante.  p.  843.  c  Wilson  y.  Hart,  7  Taunt  95. 
t  Groves  v.  Bnck,  3  M.  ft  S.  178. 


was  not  a  contract  for  the  purchase  of  goods,  but  for  the  making 
something  which  had  not  any  existence  at  the  time/'  Per  Law- 
rence, J.  7  T.  R.  17.  "  The  case  of  Towers  v.  Osbom  went  upon 
the  general  prmciple,  that  executory  contracts  were  not  within  the 
meaning  of  the  statute.  If  by  that  were  meant  contracts  for  the  sale 
of  goods  to  be  executed  on  a  future  day,  such  a  construction  would 
be  a  repeal  of  the  act ;  but  if  it  only  meant  such  contracts  as  were 
incapable  of  being  executed  at  the  time,  then  the  decision  was  right: 
and  such  was  the  case  then  in  judgment."  Per  Grose,  J.  7  T.  R.  16. 
''  In  Towers  v.  Osborn  the  chariot  which  was  ordered  to  be  made 
would  never  but  for  that  order  have  had  any  existence.**  Abbott, 
C.  J.  in  Garbutt  v.  Watson,  5  B.  &  A.  614, 
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the  statute,  there  must  be  either  a  receipt  and  acceptance^ 
by  the  vendee,  of  the  whole,  or  a  part  of  the  thing  sold,  or 
something  given  in  earnest,  or  a  part  payment  of  the  con- 
sideration ;  otherwise  the  agreement  must  be  reduced  to 
writing  in  the  manner  specified   by  this  section.    Where 

S roods  are  ponderous,  and  incapable  of  being  handedi  over 
rom  one  to  another,  there  need  not  be  an  actual  delivery  (12), 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  the 
delivery  of  a  key  of  (he  warehouse,  in  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property.  So  if 
the  purchaser  deals  with  the  commodity,  as  if  it  were  in  his 
actual  possession,  this  w;ll  supersede  the  necessity  of  proving 
actual  deliveiy.  Hence^,  after  a  bargain  and  sale  of  a  stacK 
of  hay  between  the  parties  on  the  spot  where  the  stack  stood, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another 
person  (by  whom,  though  against  the  vendee's  approbation, 
it  was  taken  away,)  is  sufficient  to  warrant  the  jury  in  find« 
ing  a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to 
take  the  case  out  of  the  statute. 

So  where  a  person  having  purchased  a  horse  of  a  horse- 
dealer,  desired  him  to  keep  the  horse  at  livery  for  him,  and 
the  horse-dealer  accepted  the  order,  and  put  the  horse  out 

d  Cbaplin  ▼.  VLogen,  I  Eait  lOd. 


(12)  In  an  action  for  not  delivering  a  quantity  of  rice,  it  ap- 
peared that  the  defendant  had  ioforned  the  plaintiff  that  defendant 
had  a  quantity  of  rice  to  sell ;  there  was  do  evidence  to  prove  any 
contract  made,  but  the  plaintiiT  produced  an  order  on  Bennet  and 
Co.  to  deliver  to  htm  twenty  barrels  of  rice,  which  was  signed  by 
defendant ;  and  a  witness  proved,  that  defendant  had  told  him  that 
he  had  sold  twenty  barrels  of  rice  to  the  plaintiff,  at  1 7s,  per  hun* 
dred.  The  plaintiff  then  proved  the  delivery  of  the  order  for  the 
rice  to  the  warehouseman  of  Bennet  and  Co.  The  rice  not  having 
been  taken  away  immediately,  the  defendant  afterwards  counter- 
manded the  delivery,  in  consequence  of  which  Bennet  and  Co.  re- 
fused to  deliver  the  rice  to  the  plaintiff,  who  sent  for  it  some  days 
after  the  order  had  been  countermanded.  Eyre,  C.  J.  was  of  opi- 
nion, that  the  order  for  delivery,  directed  to  the  persons  in  whose 
possession  the  rice  was,  amounted  to  a  delivery,  so  as  to  take  the 
case  out  of  the  statute.  Searle  v.  Keeves,  2  £sp,  N.  P.  C  598.  But 
where  a  hogshead  of  wine  in  the  warehouse  of  the  London  Dock  Com- 
pany was  sold  for  a  sum  exceeding  10/.,  and  a  delivery-order  given 
to  the  vendee,  and  there  was  not  any  contract  in  writing ;  it  was 
holden,  that  the  acceptance  of  the  delivery  order  by  the  vendee  was  not 
equivalent  to  an  actual  acceptance  of  the  wine,  so  as  to  take  the  case 
out  of  the  statute.    Bentall  v.  Bum^  3  B.  &  C.  423. 
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€f  bis  eale-stable  into  another  ateble:  this  was  bolden*  to 
be  a  sufficient  deliveiy.  so  as  to  take  the  case  out  of  the 
statute. 

But  where  a  horse  was  sold  by  Terbal  contract,  but  no 
time  was 'fixed  for  the  payment  of  the  price;  the  horse  wa» 
to  remain  with  the  reiKlors  for  twenty  days  without  any 
charge  to  the  vendee ;  at  the  expiration  of  that  time  the 
horse  was  sent  to  grass^  by  the  difection  of  the  vendee,  and 
by  his  desire,  entered  as  the  horse  of  one  of  the  vendors :  it 
was  holden^  that  there  was  no  acceptance  of  the  horse  by 
the  Vendee.  So  where  a  vendee  verbally  agreed,  at  a  public 
market,  with  the  agent  of  the  vendor  to  purchase  twelve 
bushels  of  tares,  {then  in  vendor*s  possession,  constituting  part 
of  a  larger  quantity  in  bulk,)  to  remain  in  vendor^s  possession 
until  called  for,  and  the  agent,  on  his  return  home,  measured 
the  twelve  bushels  and  set  them  apart  for  the  vendee;  it  wa» 
holdeh',  that  this  did  not  amount  to  an  acceptance  by  the  lat^ 
ter,  so  as  to  take  the  case  out  of  the  statute ;  for  there  cannot  be 
any  actual  acceptance,  so  long  as  the  buyer  continues  to  have 
a  right  to  object,  either  to  the  quantum  or  quality  of  the 
goods.  So  where  A.  agreed  to  purchase  a  horse  from  B.  for 
ready  money,  and  to  take  him  within  a  time  agreed  upon ; 
about  the  expiration  of  that  time,  A.  rode  tl)e  horse,  and  gave 
directions  as  to  its  treatment,  &c.  but  requested  that  it  might 
remain  in  B.*s  possession  for  a  further  time,  at  the  expiration 
of  which  he  promised  to  fetch  it  away  and  pay  the  price,  to 
which  B.  assented,  the  horse  died  before  A.  paid  the  price  or 
took  it  away :  it  was  holden^,  that  there  was  not  any  ac- 
ceptance within  the  statute.  So  where  A.,  a  merchant  in 
London*,  had  been  in  the  habit  of  selling  goods  to  B.,  resident 
in  the  country,  and  of  delivering  them  to  a  wharfinger  in 
London,  to  be  forwarded  to  B.  by  the  first  ship;  and  in  pur- 
suance of  a  parol  order  from  B.  goods  were  delivered  to,  and 
accepted  by  the  wharfinger  to  be  forwarded  in  the  usual 
manner:  it  was  holden,  that  this  was  not  an  acceptance  by 
the  buyer  sufficient  to  take  the  case  out  of  the  statute. 

If  a  purchaser  of  goods  draws  the  edge  of  a  shilling  over  the 
hand  of  the  vendor,  and  returns  the  money  into  his  owo 
pocket,  which  in  the  north  of  England  is  called  the  striking 
off  a  bargain,  this  is  not  a  part  payment^  within  the  statute. 

A.  having  sent  to  B.'  a  bale  of  sponge  (in  consequence  of 

e  Elmore  v. Stone,  I  Taunt.  45S.  6  B.  ft  A.  557.  reoognishig  Howe  t. 

t  Carter  and  another  y.  ToaMaint,5  B.  Btlmer. 

k  A.  856.  k  BlenkiDiop  t.  Clayton,  7  Taunt  597. 

g  Howe  V.  Palmer,  3  B.  ft  A.  321.  1  Kent  ▼.  Huikinson,  3  Bos<  ft  Pul. 

h  Tempest  v.  Fitsgerald,  3  B  ft  A.  680.  233.   cited  in  Astey  v.   Emeiy,  4 

i  Hanson  and   anotbcir  ▼.  Armitage,  Maule  ft  Selwyn,  262. 
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H  Tertal  order  ttom  B.)  for  wbicfb  iie  charged  1U«  per  pounds 
B.  returned  it,  and  at  the  same  time  wrote  a  letter  to  A,, 
MaCrng,  that  the  Bponge  had  been  4&x8miDed,  and  having  been 
found  not  to  be  worth  vcKJve  than  Qs.  per  pound,  he  had  sent 
it  back.  It  was  'holden,  Ihat  there  was  not  such  a  receipt 
and  acceptance  of  the  goods  as  would  take  the  case  out  of 
the  statute* 

So  where  a  corn-factor,  at  Nottingham,  and  who  also  bad 
t  Warehouse  at  Derby,  on  the  18th  November,  agreed  to  sell 
to  the  defendant  a  quantity  x>f  barley,  the  property  of  ihe 
pl&intifT,  and  then  in  the  hands  of  J.  S,  for  the  purpose  of 
being  kiln-dried,  at  3Ss.  per  quarter,  to  go  by  the  cornfactor's 
first  boat,  and  to  be  delivered  at  Derby  at  the  corn-factor's 
ivarehouse.  The  38#.  per  quarter  was  a  higher  price  on 
account  of  the  delivery  being  at  the  com-^factor's  expense. 
Afterwards  the  defendant  went  to  J.  S.,  told  him  he  had 
bought  the  barley,  and  desired  him  to  see  it  delivered  and 
measured,  and  put  up  properly.  Two  or  three  days  after- 
wards the  barley  was  sent  by  the  tfirst  boat,  and  on  the  36th 
November  the  corn-iaotor's  clerk  saw  the  defendant  at  Derby, 
and  delivered  hhon  the  invoice,  which  the  defendant  took,  and 
requested  a  week  longer  for  paymetfit,  which  was  allowed 
him,  but  on  the  bame  day  gave  notice  that  he  would  not 
accept  the  barley.  The  barley  arrived  at  the  warehouse  at 
Derby  on  the  Ist  of  December.  In  assumpsit  for  goods  sold 
and  delivered,  it  was  objected,  that  there  being  no  note  in 
writing,  the  contract  was  void.  The  learned  judge  being  of 
this  opinion,  nonsuited  the  plaintiff;  and  this  nonsuit  was  af- 
terwards confirmed  by  the  court*". 

But  if  goods  are  ordered  verbally,  the  delivery  of  them  to 
a  carrier  is  sufficient  to  bind  the  contract,  where  the  pur- 
chaser has  been  in  the  habit  of  receiving  goods  from  the 
vendor  by  the  same  mode  of  conveyance". 

Where  a  sample  is  delivered  to  and  accepted  by  the  pur- 
chaser^, and  such  sample  is  to  be  accounted  for  as  part  of  the 
commodity  sold,  this  will  be  considered  as  a  sufiicient  accept- 
ance and  receiving  of  part  of  the  goods,  so  as  to  take  the  case 
out  of  the  statute.  But  the  delivery  of  a  sample,  which  is  no 
part  of  Ihe  things  sold,  will  not^  Where  goods  were  made 
to  order,  and  ren^ained  in  the  possession  of  the  vendor  at  the 
request  of  the  vendee,  with  tne  exception  of  a  small  part, 
which  the  vendee  took  away ;  it  tvas  holden',  that  there  was 

m  Miej  ▼.  Emeiy,  4  M.  and  S.  2&L  East,  558.    KilniU  y.  Surrey,  5  Esp. 

n  Hart  v.  Sattley,  3  Camp.  6«8.  '    N. P.  C.  267. 

o  Hindt  y.  Wbitdiottte  and  anoUier,  7  p  Talker  v.  Wett,  Hotra  N.  P.  C.  178. 

'   s.  q  TboiBi»a&.v..M«8esoni,  SB.JtC.  1. 
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oot  any  accc|3(tance  of  the  reeidoe  of  tb6  goods.  To  sfttMy 
the  statute,  there  inust  be  a  delivery  of  the  goods  by  the  veQ- 
dor,  with  aD  intention  of  vesting  the  right  of  possession  in 
the  vendee;  and  there  must  be  an  actual  acceptance  by  the 
vendee,  with  an  intention  of  taking  to  the  possession  as 
owner'. 

Or  that  some  note  or  memorandum  in  writing  of  the  bat" 
gain  be  made^  and  signed  by  the  parties  to  be  charged  by 
such  contract  or  their  agents^  An  action  on  the  case  was 
brought  against  the  defendants',  for  not  accepting  and  paying 
for  certain  goods  which  they  had  contracted  to  purchase  by 
the  following  memorandum  in  writing:  "  We  agree  to  give 
Mr.  £gerton  \9d.  per  lb.  for  thirty  bales  of  Smyrna  cotton» 
customary  allowance,  cash  three  per  cent^,  as  soon  as  our 
certificate  is  complete.  (Signed)  Matthews  and  TurnbuH; 
and  dated  the  2d  of  September,  1803."  The  defendants  had 
before  become  bankrupts,  and  their  certificate  was  then  wait- 
ing for  the  Lord  Chancellor's  allowance,  and  after  it  was 
allowed  they  signed  the  memorandum  again.  It  was  ob* 
jected  on  the  authority  of  Wain  v.  Warlters,  that  the  con- 
tract being  altogether  executory,  and  no  consideration  for  the 
promise  appearing  on  the  face  of  the  writing,  nor  any  mutu- 
ality in  the  engagement,  it  was  void;  but  the  court  overruled 
the  objection  on  this  ground—- that  the  object  and  wording 
of  the  I7th  section  was  different  from  that  of  the  4th  sec- 
tion, in  which  the  word  agreement  was  introduced,  and  upon 
which  the  decision  in  w  ain  v.  Warlters  proceeded.  And 
Lord  Ellenborough,  C.  J.  observed,  that  in  this  case  of  Eger- 
ton  v.  Matthews,  the  words  of  the  statute  were  satisfied,  if 
there  were  some  note  or  memorandum  in  writing,  of  the  bar- 

5ain^  signed  by  the  parties  to  be  charged  by  such  contract 
ind  this  was  a  memorandum  of  the  bargain,  or  at  least  of  so 
much  of  it  as  was  sufficient  to  bind  the  parties  to  be  charged 
therewith,  and  whose  signatures  to  it  was  all  that  the  statute 
required  (13). 

r  Per  Curiam  iaPhillipi  v.  BUtollii  2      b  E^rton  v.  Matthews  and  another,  6 
B.  and  C.  511.  Jilast,  307. 

(13)  It  will  be  observed,  that  in  thi$  case  the  name  of  the  pur- 
chaser, as  well  as  the  seller,  appeared  in  the  memoranduBi,  although 
the  purchaser  only  regularly  sigaed  it ;  but  in  Champion  v.  Plum- 
roer,  1  Bos.  and  rul.  N.  R.  252«,  where  the  seller  only  signed,  and 
the  name  of  the  purchaser  did  not  appear  on  the  bill  of  parcels,  it 
was  holden,  that  the  bill  of  parcels  was  an  insufficient  memorandum 
of  the  bargain,  because  there  cannot  be  a  contract  without  two  par- 
ties. See  Cooper  ▼.  Smith,  15  East,  103.  The  price  must  also  be 
stated  in  the  memorandum.    Elmore  v.  Kingscote^  5  B.  and  C.  583. 
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JBigmd  by  the  PturiUsJ]  The  place  of  the  sigoatuTe  ik 
•immaterial.  If  a  person  draw  up  an  agreement  in  his  own 
bandwritingt  begiDDing,  *^  I»  A.  B.,  agree,  &c."  and  leave  a 
place  for  a  signatore  at  the  bottom,  but  does  not  sign  it,  the 
agreement  will  be  considered  as  sufficiently  signed^  So  it 
seems,  if  a  person  be  in  the  habit  of  printing  instead  of  writ- 
ing bis  name,  be  may  be  said  to  sign  by  his  printed  name,  as 
well  as  bis  written  name". 

In  an  action  on  the  case  for  the  non-delivery  of  a  quantity 
of  gin,  bought  of  the  defend^ts*,  it  appeared,  that  at  the 
time  the  order  of  the  gin  was  given  by  the  plaintiflp  to  the 
defendants,  a  bill  of  parcels  was  delivered  to  the  former,  the 
printed  part  of  which  was,  **  London.  Bought  of  Jnckson 
and  Hankin,  distillers;"  and  then  followed,  in  writing,  **  1000 
gallons  of  gin»  1  in  5.  gin  7s.  350^'  The  name  of  the  pur- 
chaser was  inserted  in  the  bill  of  parcels^.  About  a  month 
after,  the  defendants  also  wrote  the  following  letter  to  the 
plaintiff;  **  Sir,  we  wish  to  know  what  time  we  shall  send 
you  part  of  your  order,  and  shall  be  obliged  for  a  little  time 
in  delivery  of  the  remainder;  must  request  vou  to  return  our 
pipes.  Tour's,  &c.  Jackson  and  Hankin.  It  was  holden, 
that  by  connecting  the  bill  of  parcels  with  the  subsequent 
letter  of  the  defendants,  the  requisites  of  the  statute  were 
sufficiently  complied  with.  So  where  the  name  of  the  seller 
was  printed  on  the  bill  of  parcels,  but  he  had  written  thereon 
the  name  of  the  purchaser,  that  was  holden  to  be  a  recogni- 
tion of  the  contract  and  adoption  of  the  printed  name,  so  as 
to  satisfy  the  words  of  the  statute*. 

Or  their  agents  thereunto  lawfvUy  auihorixedJ]  The  ques- 
tion, whether  this  (17th)  section  of  the  statute,  comprehends 
contracts  for  the  sale  of  goods  by  auction,  as  well  as  other 
sales,  has  not  as  yet  been  solemnly  determined  (14).   Assum- 

t  Knight  V.  Croekfoid,  1  Eip.  N.  P.  C.    z  Sftundenon  v.  Jackaon  and  anotber, 
IQO.  per  Eyie,  G.  J.  2  Bos.  and  Pul.  2S8. 

u  Per  EldoD,  CX  J.  in  2  Boa.  and  Pul.    y  See  Champion  ▼.  Plummer,  1  Boa. 
239.  and  Pul.  N.  R.  354. 

t  Schneider  ▼.  Norria,  2  M.  and  S.  286. 


(14)  Lord  Mansfield,  C.  J.  and  Wilmot,  J.  in  Simon  v.  Metivier, 
1  Bl.  R.  599.  were  inclined  to  think,  that  sales  by  auction  were  not 
within  the  statute,  on  the  erpund,  that  the  solemnity  of  that  kind 
of  sale,  and  the  namber  of  persons  present,  precluded  allpeijury 
as  to  the  fiict  of  sale*  But  see  the  judicious  remarks  of  Ellenbo- 
Tough,  C.  J.  on  this  opinion,  and  the  reasoning  on  which  it  is 
founded,  in  Hiaide  v.  Whitehouse,  7  East,  568.  See  ante,  o.  839, 
under  the  4th  clause  of  the  4th  section,  as  to  sales  of  land  oy  ano* 
tion. 
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ing^  however*  <that  mIm  by  auctioneen  or  brokers  are  wiifain 
ibelTth  sedlioo,  it  has  beee  uniformly  holden,  ever  since  the 
case  of  Simon  v»  Metiviei*>  that  the  auctioneer  or  broker  is 
the  agent  of  both  parties  -^  a  memorandum,  made  by  bim 
l»f  the  bargain^  is  a  sufficient  oompliance  with  the  teims  of 
•the  'Btatiite,  to  make  the  contract  oi  sale  binding  on  each  (15)b 
Sut  tbememonndum  by  the  auctioneer  must  be  a  sufficient 
memorandum;  for  where  at  a  sale  by  auction  of  sugars^  the 
auctioneer  (having  before  him  the  printed  catalogue  of  sale, 
containing  the  lots,  manrks,  and  number  of  hogsheads,  and 
the  gross  weights  of  the  sugars ;  and  also  another  written  p»- 
per,  containing  the  conditions  cf  sale,  which  latter  he  read  to 
the  bidders,  as  the  conditions  on  which  the  sugars  were  to  be 
sold ;  but  the  two  papers  were  neither  externally  annexed  nor 
contained  any  internal  reference  to  each  other,)  wrote  down  on 
the  catalogue  the  name  of  the  highest  bidder,  and  the  sum  bid 
for  the  particular  lots ;  it  was  holdeD^  that  the  minute  made  on 
the  catalogue  of  sale  (which  catalogue  was  not  by  any  reference 
incorporated  with  the  conditions  of  sale,)  was  not  a  sufficient 
memorandum  of  a  bargain  under  those  conditions  of  sale. 
Where,  however,  goods  were  sold  by  auction  to  an  agent% 
and  the  auctioneer  wrote  the  initials  of  the  agent's  name,  to- 
gether with  the  prices  opposite  the  lots  purchased  by  him,  in 
the  printed  catalogue,  and  the  principal  afterwards,  in  a  ie^ 

a  Pfer  EHeDbovoUffa,  C.  J.  deliTeriiif  Kenwortby  t.  Sohofiftld,  3  B.  and  C. 

the  opinion  of  the  eourt  in  Hinde  ▼.  945. 6.  P. 

Whitebouse,  7  East,  569.  c  Phillimore  v.  Bany,  1  Camp.  N.  P» 

b  Hinde  ▼.  Wbitebouse,  7  East,  558.  C.  513. 


(15)  In  like  manner,  the  memorandum  in  a  broker*t  book,  and 
the  bought  and  sold  notes  transcribed  therefrom,  and  delivered  to 
the  buyers  and  sellers  respectively,  are  sufficient  to  bind  the  bargain, 
the  broker  being  considered  as  the  agent  of  both  parties.  Ruclrer  v. 
Cammyer,  1  Esp.  N.  P.  C.  105.  ruled  by  Kenyon,  C.  J.  on  the  au- 
thority of  Simon  y.  Metivter;  and  Per  Ellenboroueh,  C.  J.  in  Hinde 
V.  Whitehouse,  7  East,  569.  S.  P.  A  material  alteration  in  a  sale- 
note  by  the  broker,  after  the  bargain  made,  at  the  instance  of  the 
sellers  without  the  consent  of  the  purchaser,  annuls  the  instrument, 
so  as  to  preclude  the  seller  from  recovering  upon  the  contract,  evi- 
denced by  the  instrument  so  altered  by  him,  Powell  v.  Divett,  15 
East,  29.  **  if  the  broker  deliver  a  different  note  of  the  contract  to 
each  party  contracting,  there  is  nb  valid  contract  There  is,  I  be*-, 
lieve,  a  case  which  states  the  entry  in  the  broker*s  book  to  be  the 
original  contiact,  but  it  has  been  since  contradicted.  Each  is  boand 
by  the  note  which  the  broker  delivers,  and  if  different  notes  are 
l^iven  to  the  parties,  neither  can  understand  the  other.**  Per  Qibhf , 
C.  J.    Gumming  v.  Roebuck,  Holt*s  N.  P.  C.  172. 
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ter  to  the  agent,  recognised  the  purchase^  it  was  holden.  that 
the  entry  in  the  catalogue,  and  the  letter,  coupled  togethef, 
were  a  sufficient  memorandum  of  the  contract.  But  the 
agent  contemplated,  by  the  17th  'sect,  who  is  to  bind  a  de- 
fendant by  his  signature,  must  be  a  third  person,  and  not  the 
dther  contracting  party ;  and  'therefore,  wnere  an  auctiooeer 
wrote  down  the  defendant*^  name  by  bis  authority  opposite 
to  tbeiot  purcbiised :  it  wna  holden^,  that  in  an  action  brou^ 
iti  the  name  of  the  auctioaeer,  the  entry  in  suoh  ibook  mm 
not  Btffficient  to  take  ^e  case  out  of  the 'statute. 

In  Boydell  v.  Drumfnond,  11  East,  149.,  it  was  holden, 
that  the  signature  of  the  defendant,  in  a  book  intituled 
*'  Shakspeare  Subscribers,  their  signatures,"  not  refeiYing  to 
a  printed  prospectus  which  contained  the  terms  of  the  con- 
tract, and  which  was  delivered  at  the  time  to  the  subscribers 
to  the  Boydell  Shakspeare,  could  not  be  connected  wHh  the 
prospectus,  so  as  to  take  the  case  out  of  the  statute,  ioas- 
mucn  as  such  connection  could  not  be  established  withoiit 
the  intervention  of  parol  evidence,  and  that  would  opeh  h 
door  for  perjury,  which  it  was  the  object  of  the  statute  Id 
prevent. 

If«  on  the  sale  by  auction  of  goods,  the  same  person  fs  de- 
clared the  highest  bidder  for  several  lots,  a  distinct  contract 
arises  for  each  lot ;  and  although  all  the  lots  together  pur- 
chased by  the  same  person  exceed  10/.  in  value,  yet  if  the 
lots  are  separately  of  less  value  than  102,,  a  memorandum  in 
writing  is  not  necessary^ 

It  is  to  be  observed,  that  neither  the  4th  nor  17th  sections 
of  this  statute  require,  that  ^the  agent  should  be  authorized 
bff  wriiiag.  A  parol  authority,  therefore,  is  sufficient'  ( 1 6). 
But  the  character  of  agent  cannot  be  supported  by  one  of  the 
contracting  parties^ 

d  Farebrotber  v.  SimmoDi,  5  B.  nnd  A.  meyer,  1  Esp.  N.  P.  C.  106.   Sto  alio 

333.  Emmenon  ▼ .  Heelts,  3  Taunt.  46. 

f  JBDmcnon  t.  Beelit,  2  Twmi.  38.  b  Wrigbt  ▼.  Daimab,  2  Camp.  N.  P.  C. 

g  Per  Kenyon,  C.  J. in  Rucker  t.  Cam-  203. 


(16)  The  third  section,  relating  to  assiraments  and  surrenders  of 
leases,  &c*»  requires  that  the  agent  should  be  authorized  by  writing. 
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III.  The  Fifth  and  Sixth  Sections,  relating  to  the  Execution 

and  Revocation  of  Wille. 

5th  Section. — ^'^  All  devises  and  bequests  of  any  lands  or 
tenements,  devisable  either  by  force  of  the  statute  of  wills, 
or  by  this  statute,  or  by  the  custom  of  Kent,  or  of  any  bo- 
rough, or  any  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by  some 
other  person  iq  his  presence,  and  by  his  express  directions, 
and  shall  be  attested  and  subscribed  in  the  presence  of  the 
devisor,  by  three  or  four  credible  witnesses,  or  else  they  shall 
be  utterly  void  and  of  none  effect.'* 

All  devises  of  any  lands  or  tenements.']  Although  these 
words  are  very  general,  and  extend  to  customary  freeholds', 
not  passing  by  surrender,  yet  it  has  been  holden,  that  copy- 
hold land*  and  customary^  estates,  passing  by  surrender,  are 
not  comprehended  within  them.  In  these  cases,  the  estate 
is  consiaeped  as  passing  by  the  surrender,  of  which  the  will 
only  directs  the  uses.  Consequently,  it  is  not  necessary  that 
such  will  should  be  executed  with  the  solemnities  required 
by  this  statute.  Hence,  a  mere  draught  of  a  will,  the  sign* 
ing  and  publication  of  which  were  prevented  by  the  sudden 
death  of  the  testator,  has  been  holden  sufficient  to  pass  copy- 
hold land  surrendered  to  the  use  of  the  will.  N.  By  stat 
55  Geo.  3.  c.  192.  Dispositions  by  will  by  any  person  dying  af- 
ter Idth  of  July,  1816,  of  copyhold  estates,  are  made  effectual 
without  any  previous  surrender  to  the  use  thereof.  But  this 
statute  only  supplies  the  want  of  a  formal  surrender,  and  does 
not  extend  to  a  case  where  the  surrender  is  matter  of  sub- 
stance, as  where  it  is  required  to  be  accompanied  by  the  se> 
parate  examination  of  wife*. 

By  the  19th  section  of  the  statute  of  frauds,  **  Estates  pur 
outer  vie  are  devisable  by  will  in  writing,  signed  by  the  de- 
visor, and  attested  by  three  witnesses,  as  in  the  fifth  section/' 

Shall  be  in  toriting.']  This  provision  is  merely  a  repetition 
of  what  had  been  required  by  the  stat  32  H.  8.  c.  1.  which 
first  gave  the  power  of  disposing  of  land  by  will.    But  writ- 


f  Huuey  ▼.  Grills,  AmbL  299.  Carj  ▼.  Aikew,  coram  Sir  L.  Xenyon, 

g  Roe  d.  Gilman  t.  Ueyhoe,  2  Bl.  R.  M.  R.  May  9,  1786.   2  Bio  C.  C.  58. 

1114.    See  also  the  Attorney-general  and  in  a  note  to  Wagitaff  ▼.  Wagatal^ 

T.  Barnes,  2  Vem.  598.  Attomey-ge-  2  P.  Wms.  259.  Cox's  ed.  recognised 

neral  v.  Andrews,  1  Ves.  225.    Tuff-  byEUenborougb,  C.J.  in  7  East, 324. 
nell  ▼.  Page,  2  Atk.  37.                        i  Doe  d.  Nethercote  ▼.  Bartle,  5  B.  and 

b  Dot  d..Cook  ▼.  Danven,  7  East,  299.  A.  492. 
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yog  was  the  only  solemiiity  which  that  statute  required  (17). 
Hence,  before  the  statute  of  frauds,  short  notes,  taken  hy  a 
lawyer  from  the  testator*8  mouth,  for  the  purpose  of  being 
redu(^  into  form^  were  holden  to  be  a  good  will,  though  the 
testator  died  before  they  were  so  reduc^  into  form.  In  like 
manner,  a  scrap  of  writing,  though  it  was  not  signed,  sealed, 
or  written  by  the  testator,  might  have  been  established  as  a 
will  by  the  testimony  of  a  single  witness.  This  did  in  iact 
happen  in  a  very  remarkable  case,  that  of  Sir  Francis  Worse- 
ley's  will'.  One  Baynbam,  of  Gray's  Inn,  wrote  a  will  for 
Sir  Francis  Worseley,  which  will  was  in  loose  sheets,  dictated 
by  Sir  Francis,  who  had  neither  signed  nor  sealed  the  same, 
though  the  writing  itself  purported  both ;  but  Sir  Francis, 
who  intended  to  write  the  same  over  again,  had  said,  that  in 
the  mean  time  that  should  be  his  will.  N.  Baynham  was 
the  only  witness:  the  court  conceived  this  to  be  a  sufficient 
will. 

It  has  been  conjectured  by  a  very  eminent  lawyer*,  that 
the  preceding  case,  which  was  decided  in  18  Car.  2.,  might 
have  occasioned  the  introducing  the  fifth  section  of  the  sta- 
tute of  frauds,  the  provisions  of  which  (viz.  1st,  That  the  will 
shall  be  signed  by  the  testator,  and  2ndlv,  That  it  shall  be 
attested  ami  subscribed  by  three  credible  witnesses  in  the 
presence  of  the  testator)  point  directly  at  the  two  grievances 
m  Sir  Francis  Worseley's  case* 

JM  signed  by  the  party  demnn^.']  What  shall  be  con* 
sidered  as  a  sufficient  signature  within  this  clause,  will  ap- 
pear from  the  following  cases.  The  devisor  wrote  his  will 
with  his  own  hand,  thus:  **  I,  John  Stanley,  make  this  my 
last  will  and  testament,'*  and  thereby  devised  the  land  in 
question,  and  put  his  seal  thereto,  but  did  not  subscribe  his 
name.  The  will  was  subscribed  by  three  witnessess  in  his 
presence.    This  was  holden'  to  be  a  good  will  to  pass  the 

k  1  Andenon,  34.  dted  by  Lotd  EUen-  n  Lemayne  ▼.  Stanley,  3  Lev.  1.    Ad- 

boiougb,  C.  J.  7  East,  384.  judged  after  seyeral  argumenta  by  the 

1  Reported  in  1  Sidf.  315.  pi.  33.    S  the  whole  court,  8.  C.    North,  C.  Js 

Keb.  128.  pi.  82.  by  the  name  of  Ste-  Wyndham,  Charleton,  and  Levint, 

▼ens,  leasee  of  Genard  v.  Lord  Man-  Js.  on  special  Terdict  in  ^ectment, 

cheater,  18  Car.  2.  Easter  T.  1081.  C.  B. 

m  Loid  Camden  in  Hindson  ▼.  Keraey. 


(17)  Blackttone,  in  his  Commentaries,  B.  2.  c.  23.  observes,  that 
many  frauds  and  perjuries  were  introduced  by  this  stat.  32  H.  8. 
and  remarks  on  the  difficulty  and  hazard,  even  in  matters  of  public 
utility,  of  departing  from  the  rules  of  the  common  law,  which  are 
so  nicely  constructed  and  arlificially  connected,  that  the  least  breach 
in  any  one  disorders  for  a  time  the  texture  of  the  whole. 
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land;  Cor  tb/e  will  haning  beeawjritteD  1^  Ut^  devisoe^  atdi 
his  nacQe  being  in  the  wiU^  it  w^^  a  sufficient  signing  within 
the  statute,  wbich  has  not  appropriated,  any  particuter  placet 
ia  the  will,  where  it  shall  he  signed,  either  at  the  tpp  or  bc^ 
toin»  or  in  the  n^argin  (IS). 

It  seems,  that  i£  the  devisor  cannot  writer  a  mark  made  by 
lum  will  be  a  sufficient  signing^  within  the  statute  (19). 

Whether  the  deyisor,  by  merely  affixing  his  seal  to  the 
will,  can  be  considered  as  having  sufficiently  signed  within, 
the  meaning  of  the  statute,  seems  to  be  a  vexaSa  quoMtijth. 
Affirmed  per  North,  Wyndham,  and  Charlton,  in  Lemayne 
▼•  Stanley,  3  Lev.  1.  Dub.  per  Levinz,  S.  C.  Affirmed  per. 
Holt,  C.  J.  in  Lea  v.  Libb,  I  Show.  39.  Affirmed  per  Lord 
Raymond,  C.  J.  at  nisi  prius,  in  Warneford  v.  Warneford^ 
9  Str.  764.  Negatived  per  three  barons  (including;  Parker^! 
C.  B.)  in  Smith  v.  Evans,  1  Wils.  313;  also  perWiTles,C.  J. 
Sir  John  Strange,  M.  R«  and  per  Parker,  C.  B.  (90)  sitting 

0  S«e  ift  LemsyiM  t.  Stanley,  Reem.  638.  a  diet«m  to  Uiit  effect. 


■^^1  ■    ■■        ■  ■ ■        ■  .      M» 


(18)  See  the  opiaion  of  Lord  Mansfield,  C.  J.  in  Right  v»  Price, 
Dong.  241.  where  the  will  was  prepared  in  five  sheets,  and  a  seal 
affixed  to  the  last,  and  the-  form  of  attestation  written  upon  it :  and 
the  will  was  read  over  to  the  testator,  who  set  his  mark  to  the  two 
fiist  sheets^  and  attempted  to  set  it  to  the  third,  bat  being  unable, 
from  tl^e  weakosss  of  his  hand,  he  said  he  could  not  do  it,  but  that 
i^  was  his  wiU;  and».  on  the  followioe  day,  being  asked  if  he  would 
sign  his  will,  he  said  he  would,  and  attempted  to  sign  the  two  re- 
maining sheets,  but  was  not  able.  Lord  I^ansfield,  C.  J.  observed^, 
that  **  Uie  testator,  when  he  signed  the  two  first  sheets,  had  an  in«^ 
tention  of  signing  the  others,  but  was  not  able.  He  thevefore  did 
not  mean  the  signature  of  the  two  first  as.  the  signatuce  of  the  whole 
will;  consequently,  there  never  was  a  signature  as  of  the  whole.'* 
N.  The  case  was  ultimately  decided  on  another  ground. 

(19)  See  Harrison  v.  Hairison,  8  Ves.  jnp.  185.  where  it  was 
holden  by  Lord  £ldoB,  C.  on  the  authority  <^  Gumey  v.  Corbet*, 
C.  B.  thii  a  wiU  was  duly  executed  to  pass  freehold  land,  although 
•ne  witness  only  had  subicribed  his  name,  and  the  other  two  IiAd 
attested  by  setting  their  marks.  See  also  Addy  v.  Grix»  coram  Sir 
W.  Grant,  M.  R.  8  Ves.  jun.  504.  S.  P. 

(20)  Parker,  C.  B.  observed,  however,  (according  to  the  report 
in  1  Ves.  jun.  12.)  that  as  in  some  cases  it  was  thrown  out  obiter, 
that  sealing  was  signing^  and  m  one  case  decreed,  that  it  was  equal 

*  Not  printod,  but  said  by  Lord  Eldoii  to  be  in  a  note-book  which  was  the 
property  of  Mr.  J.  Buniet  This  book  it  now  in  Lincohi*t  ion  Lihraij,  forming 
a  part  of  Seijeant  UiU*8  MSS. 


FRAUDS,  STATUTE  OF  tt> 

yi\th  Lord  Hahkricke,  C.  m  Ellis  v.  Smilb,  as.  aMittaalEs;  I 
VcB.  jun.  lU    L  DickeiM»  9S5. 

It  f»  not  reqtrrred  by  the  statute,  that  the  witness  should 
see  the  devisor  si^,  or  that  he  should  sign  in  their  pre8ence^ 
It  is  sufficieqty  that  the  devisor  should  declare  to  the  wit- 
nesses, that  the  instrument  offered  to  them  to  be  subscribed 
is  bis  will,  and  that  the  signature  is  his  hand-writing. 

Attested  and  subscribed.']  (91).  It  is  not  necessary  that 
the  will  should  be  attested  and  subscribed  by  all  the  wit- 
nesses at  the  same  time.  Hence,  where  the  devisor  published 
his  will  in  the  presence  of  two  witne8ses%  who  subscribed  it 
in  bis  presence^  and  some  time  after  he  sent  for  a  third  wit- 
ness^  and  published  it  in  bis  presence j  the  will  was  holdea 
to  be  duly  attested  (92)« 

# 

p  Grayson  ▼.  AtluosoD,  t  Yes.  454.  q  Jones  ▼.  Lake,  16  G.  2.  B.  R.  on 
ElUa  ▼.  Smith,  1  Vcs.  Jan.  U.  Dick-  special  Tcrdict  in  ejectment.  2  Atk- 
ens,  225.  S.  C.  176.  n.  8.  P.  admitted  per  Hardvrickty 

C.  2  Yes.  458. 


ta  signing^  be  should  sabmit  hit  opinion^  But  in,  Dipkem't  Res^. 
of  Ellis  ¥•  Smith,  toL  1«  p.  228,  ajid  in  a  MS.  Qpte^  tbit  remarJc 
does  not  appear;  and  Parker's  dissent  from  the  opinion  of  the  three 
judges  in  Lemayne  v.  Stanley,  and  Lord  Raymond  in  Wameford  t.. 
Wameford,  stands  unqualified, 

(21)  It  is  not  necessary  that  the  witnesses  should  be  infbrmed  of 
the  nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a 
will.  Hence,  in  Tryramer  ▼.  Jackson,  determined  in  the  Court  of 
Kin^^s  Bench,  upon  a  trial  at  bar*  of  an  issue  dureoted  by  the  Cburt 
qf  Chanjoery,  cited  in  I  Yes.  487.  recoprniaed  by  Lord  Hfirdftnoke, 
C.  in  Rigden  y.  Vallier,  2  Ves.  258.  and  by  Denison,  J.  in  Wallit 
T.  Wallis,  Lincoln  Summ«  Ass.  1762..  4  Bum's  £.  L  p.  1 27.  6th 
ed*,  the  witnesses  to  the  will  were  induced,  from  words  made  use  of 
by  Anna  Lordell,  the  testatrix,  at  the  time  of  the  execution,  to  be- 
lieye  that  the  instrument  they  attested  was  a  deed,  and  not  a  will. 
The  testatrix  delivered  it  **  as  her  act  and  deed,**  and  the  words 
**  sealed  and  deliyei«d  were  written  above  the  place  where  the  three 
witnesses  were  to  subscribe  their  names.  The  court  were  of  opinion 
that  this  was  a  sufficient  execution  of  the  will. 

(22)  **  The  case  of  witnesses  attesting  at  diiferent  ti.mes  is  sun- 
ported  by  so  many  authorities,  that  it  may  be  considered  as  settleo ; 
yet  I  ihyak  it  is  a  dangerous  determination,  and  deductive  of  those 
barriers  which  the  statute  has  erected  against  frauds  and  perjuries.'* 
Pel  Six  John  Strange,  M.  R«  1  Ves.  Jun,  14. 

It  will  be  observiedy  ^t  in  Jones  y«  Lake»  there  was  only  one  in- 

•  On  the  7th  of  May,  1749.    See  Reg,  Lib.  B.  1749.  p.  191. 


850  FRAUDS.  STATUTE  OF. 

The  devisor  wrote  upon  a  sheet  of  paper  a  detise  of  land, 
and  subscribed  the  paper,  but  did  not  seal  it ;  not  was  it  at* 
tested'.  On  a  subsequent  day  he  wrote  a  memorandum  on 
another  side  of  the  same  sheet  of  paper,  containing  a  bequest 
of  personal  estate,  and  subscribed  this  memorandum  in  the 
presence  of  three  witnesses.  He  then  took  the  sheet  of  paper 
m  his  hand,  and  declared  it  to  be  his  last  will|  in  the  pre- 
sence of  the  three  witnesses,  and  then  delivered  it  to  tbero, 
and  desired  them  to  attest  and  subscribe  it,  in  bis  presence 
and  in  the  presence  of  each  other,  which  they  accordingly 
did.  It  was  bolden,  that  this  was  to  be  considered  as  one 
entire  instrument,  though  made  at  different  times;  and  that 
it  was  duly  executed  and  attested  to  pass  the  real  estate ;  that 
the  memorandum  relating  to  personalty  only,  the  having  three 
witnesses  must  have  been  merely  for  the  purpose  of  authen- 
ticating the  former  devise ;  and  the  court  observed,  that  a 
person  was  not  obliged  to  make  his  whole  will  at  the  same 
time. 

In  the  case  of  Stonehouse  v.  Evelyn,  at  the  Rolls.  3  P. 
Wms.  254.  it  was  proved,  that  the  three  subscribing  wiu 
nesses  to  the  will  bad  subscribed  their  names  in  the  presence 
of  the  testatrix ;  but  one  of  them  said  he  did  not  see  testa- 
trix sign  the  will,  but  that  she  owned  at  the  time  when  the 
witnesses  subscribed,  that  the  name  signed  to  the  will  was 
her  own  hand-writing.  This  was  holden  to  be  sufficient  by 
Sir  Joseph  Jekyll.  M.  R. 

Where  a  will  consisted  of  two  sheets  of  paper*,  and  the 
first  sheet  was  regularly  connected  with  the  second,  and  in 
the  first  sheet  the  testator  devised  land  to  trustees  thereinafter 
named  upon  trusts  therein  specified,  and  in  the  last  sheet. 

r  Carleton  d.  GriiBii  ▼.  Griffin.  1  Burr,    f  Bond  ▼.  Seawell,  on  case  reienred. 
649.  on  n  eaae  reterred.  3  Burr.  1773.  1  Bl.  R.  407.  Bull  If. 

P.  aS4.  8.  C. 


strument,  which  was  attested  by  three  witnesses,  but  in  Lea  v.  Libb. 
1  Show.  68.  88.  3  Mod.  262.  (best  reported  in  Garth.  35.)  where 
land  was  devised  by  a  will  subscribed  by  two  witnesses,  and  after- 
wards a  codicil  was  made,  which  confirmed  all  the  devise  in  the 
will,  and  was  suhscribed  by  two  witnesses,  one  of  whom  vras  wit- 
ness to  the  will ;  it  was  holden  that  the  will  and  codicil  together 
were  not  sufficient  to  pass  the  land ;  for  the  statute  is  express,  that 
there  ought  to  be  three  witnesses  to  every  devise  of  land,  and  also 
that  the  witness  should  subscnbe  such  devise  in  the  presence  of  the 
devisor;  but  i^  the  present  instance,  neither  of  these  solemnities 
took  place. 
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^Tiich  waft  duly  executed  and  attested,- appointed  certain 
persons  to  be  trustees;  although  the  testator  did  not  execute 
the  first  sheet,  and  the  witnesses  never  saw  it,  it  was  the 
opinion  of  all  the  judges  of  England,  that  if  the  first  sheet 
were  in  the  room  at  the  time  of  the  execution  of  the  second, 
that  was  sufficient.  " 

In  the  presence  of  the  devisor.']  It  is  required  by  the  sta- 
tute, that  the  attestation  and  subscription  of  the  witnesses 
«hould  be  in  the  presence  of  the  devisor,  in  order  to  prevent 
another  will  being  obtruded  in  the  place  of  the  true  will ; 
but  it  is  sufficient,  if  it  be  proved,  that  the  testator  might  see  . 
the  witnesses  subscribing  their  attestation ;  it  is  not  neces- 
sary that  it  should  be  proved,  that  the  testator  did  actually 
see  the  witness  subscribe.  Hence,  where  the  devisor  being 
in  bed*  made  his  will,  which  be  signed  in  the  presence  of 
three  witnesses,  but  be  being  very  ill,  the  witnesses  with- 
drew into  a  gallery,  and  there  subscribed  their  names  as  wit- 
nesses to  the  will.  Between  the  gallery  and  the  bed-cham- 
ber, where  the  devisor  lay,  there  was  a  lobby  with  glass 
doors,  and  the  glass  broken  in  some  places;  it  was  proved, 
that  the  devisor  might  see  from  his  bed  where  he  lay  (through 
the  lobby  and  the  broken  glass  windows)  the  table  in  the  gal- 
lery, where  the  witnesses  subscribed  their  names;  it  was 
adjudged,  that  the  will  was  duly  executed  in  the  presence  of 
the  devisor,  within  the  intent  or  the  statute. 

'  Honora  Jenkins^  having  directed  her  will  to  be  prepared, 
went  to  the  office  of  her  attorney  at  York,  in  ordef  to  exe- 
'Cute  it.  H.  J.  being  asthmatical,  and  the  office  very  hot, 
she  retired  to  her  carriage  in  order  to  execute  the  will,  the 
witnesses  attending  her,  who  after  having  seen  her  execute, 
returned  into  the  office,  to  attest  the  will,  and  the  carriage 
was  put  back  to  the  window  of  the  office ;  it  was  proved  by 
a  person  who  was  in  the  carriage  with  H.  J.  that  the  testa- 
trix might  see  what  passed  through  the  window  of  the  office. 
Immediately  after  the  attestation,  one  of  the  witnesses  took 
the  will  to  the  testatrix,  which  'she  folded  up  and  put  into 
her  pocket.  Lord  Tburlow,  Ch.  thought  the  will  well  exe- 
cuted ;  and  the  case  of  Sheers  and  Glasscock  was  relied  upon 
as  an  authority. 

But  the  testator  inust  be  in  a  situation  that  he  may  see  the 
witness  attest:  therefore  where  the  attesting  witnesses  retired 
from  the  room  where  the  testator  had  signed,  and  subscribed 

t  Sbeenr.Glancock,  C.  B.CarOi.Sl.        1830,    Middlesex    Sittlnp,    coram 
8alk.  688.   1  £q.  C.  Abr.  403.  Todd        AbboU,  C  J.  S.  P. 
▼.  Marquii  of  WiDchetter,  H  Dec.    u  Canon  v.  Dade,  I  Bro.C.  C.  99. 
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their  o&mes  in  an  adjoining  room,  and  the  jury  found  that 
from  one  part  of  the  testator's  room  a  person  by  inclining  bins- 
self  forwards,  with  bis  bead  out  at  the  door,  might  have  seen 
the  witnesses,  but  that  the  testator  was  not  in  such  a  situation 
in  the  room  that  he  might  by  so  inclining  have  seen  them  ; 
held  that  the  will  was  not  duly  atte8ted^ 

Although  it  is  required  by  the  statute^^j  that  the  attestation 
of  the  witnesses  should  be  in  the  presence  of  the  devisor,  yet 
it  is  not  necessary,  that  it  should  be  inserted  in  tb^  form  of 
the  attestation,  that  tt|e  witnesses  subscribed  their  names  in 
the  presence  of  the  devisor;  whether  they  did  so  subscribe 
is  matter  of  evidence  to  be  left  to  the  jury*.  Hence,  where 
the  attestation  was  "  signed,  sealed,  published,  and  declared, 
in  the  presence  of  us,'*  the  witnesses  being  dead,  and  their 
hand-writing  proved*;  the  court  held  that  it  was  the  pro- 
vince of  the  jury  to  determine  upon  circumstances,  without 
any  positive  proof,  whether  the  witnesses  bad  subscribed  in 
the  presence  of  the  devisor. 

By  three  or  four  credible  witnesses.']  The  witnesses  must 
be  persons  who  have  the  use  of  their  reason,  and  such  reli- 
gious belief  as  lo  feel  the  obligation  of  an  oath  ;  who  have 
not  been  convicted  of  any  infamous  crime,  and  are  not  influ- 
enced by  interest  (23). 

1.  The  witnesses  must  be  persons  who  have  the  use  of 
their  reason. 

Persons  excluded  from  giving  testimony^  for  want  of  skill 
and  discernment,  are  idiots,  persons  of  insane  mind,  and 
children.  In  regard  to  children,  there  seems  not  to  be  any 
precise  time  or  age  fixed,  before  which  they  are  excluded 
from  giving  evidence;  this  will  depend  in  a  great  measure 
on  the  sense  and  understanding  or  the  child,  as  it  shall  ap- 
pear to  the  court  upon  examination  of  the  infknt. 

S.  The  witnesses  must  be  persons  who  have  such  religious 
belief  as  to  be  sensible  of  the  obligation  of  an  oath. 

"  It  is  said  by  Sir  Edward  Coke«  (1  Inst^,  b.),  that^n 
infidel  is  not  to  be  admitted  as  a  witness;  the  consequence  of 

X  Doe  T.  Manifold,  1  Maale  &  Selwyo,       b/  Willei,  C.  J.  in  Brice  v%  SmiUi, 

iM.  Willet,  2. 

J  Brioe  v.  Smith,  Willet,  1.  a  Croft  v.  Pawlet,  Str.  1109. 

s  Hands  t.  James,  Gomyn*8  R.  531.  b  Gilb.Evid.  109. 

cited  by  the  name  of  Head  ▼.  lames,  e  dale,  P.O.  2  vol.  279. 


(23)  This  is  a  general  rule  of  evidence. 
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which  would  be»  that  a  Jew»  who  acknowledges  the  Old 
Testament  only,  could  not  be  a  witness.  But,  I  take  it,  that 
although  the  form  of  the  oath,  as  administered  according  to 
the  laws  of  England,  is, "  tactis  seurosanctis  Dei  Evangelus^^* 
by  which  it  is  presumed  that  the  witness  is  a  Christian ;  yet 
in  cases  of  necessity »  as  in  foreign  contracts  between  merchant 
and  merchant,  frequently  transacted  by  Jewish  brokers,  the 
testimony  of  a  Jew,  *'  taeto  libra  legU  Mo»tuc€B^  is  not  to  be 
rejected;  and  is  used  (as  I  have  been  informed)  among  all 
nations." 

The  depositions  of  witnesses',  professing  the  Gentoo  re* 
ligion,  who  were  sworn  according  to  the  ceremonies  of  their 
religion,  taken  under  a  commission  out  of  Chancery,  Were 
holden  to  be  admissible  in  evidence,  in  the  great  case  of 
Omichund  v.  Barker;  Willes,  C.  J.  remarking,  •*  that  if  an 
oath  were  merely  a  Christian  institution,  as  baptism,  the  sa«- 
crament,  and  the  like,  he  should  have  been  compelled  to  ad- 
mit, that  none  but  a  Christian  could  take  an  oath.  But  oaths 
were  instituted  long  before  Christianity,  were  made  use  of 
to  the  same  purposes  as  now,  were  always  held  in  the  highest 
veneration,  and  were  almost  as  old  as  the  creation.  Juramen- 
turn  (according  to  Sir  Edward  Coke)  nihil  aliud  eH 
Deum  in  iestem  vocare;  and,  therefore,  nothing  but  the 
of  a  God,  and  that  he  mil  reward  and  punish  us  aocordins 
to  our  deserts^  is  necessary  to  qualify  a  man  to  take  an  ocUhT^ 
In  conformity  with  the  preceding  remarks,  it  has  been  holden, 
that  the  proper  question  to  be  put  to  a  witness,  in  order  to 
ground  an  ODJection  to  his  competency*,  is  not  whether  be 
believes  in  Jesus  Christ,  or  the  Holy  Gospels,  but  whether 
he  believes  in  God,  the  obligation  of  an  oath,  and  a  future 
state  of  rewards  and  punishments. 

3.  Persons  who  have  been  convicted  of  any  infamous 
crime  cannot  be  witnesses. 

There  are  several  crimes,  the  commission  of  which  evince 
such  a  moral  depravity,  as  utterly  to  exclude  the  offender 
from  becoming  a  witness.  Hence,  where  a  person  has  been 
convicted  of  treason  or  felony,  his  testimony  cannot  be  re« 
ceived  in  a  court  of  justice.  At  the  common  law,  a  person 
convicted  of  petit  larceny  was  holden  not  to  be  a  competent 
witness,  and  consequently  was  incapable  of  attesting  a  de« 
vise  of  land^  But  now  by  stat  31  G.  3.  c.  35.  reciting,  that 
persons  convicted  of  grand  larceny  are  by  their  punisnment 

d  Omichund  ▼.  Barker,  Willes,  53S.        f  Pendock  t.  Mackinder,  Willei,  665, 
•  R.  ▼.  Taylor,  Peaka'f  N.  P.  C.  11.  per       S  Wils.  18.  S.  C. 
Bullcr,  J. 
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restored  to  their  credit  as  witnesses,  it  is  enacted,  *'  that  no 
person  shall  be  an  incompetent  witness  by  reason  of  a  con- 
viction for  petty  larceny."  Every  species  of  the  ctimenfalsit 
as  it  is  termed,  such  as  perjury,  forgery,  and  the  like,  ren- 
ders persons  convicted  thereof  incompetent  to  be  witnesses. 
Standing  in  the  pillory  being  the  usual  punishment  inflicted 
on  those  who  are  convicted  of  the  crimen  falsi,  it  was  for* 
merly  holden,  that  no  person,  who  had  suffered  this  punish- 
ment, or  even  had  been  sentenced  to  it,  could  be  a  witness; 
but  the  rule  now  laid  down  is,  that  it  is  the  crime  and  not 
the  punishment^  which'  makes  a  man  infamous;  and  conse- 
quently, although  a  person  be  sentenced  to  stand  in  the  pil- 
lory, yet  if  it  be  not  for  an  infamous  offence,  such  person  is 
still  a  competent  witness'.  If  one  found  guilty  on  an  indict- 
ment  for  perjury  at  common  law  be  pardoned  by  the  king^  he 
will  be  a  good  witnes8^  because  the  king  has  power  to  take 
off  every  part  of  the  punishment ;  but  if  a  person  be  indicted 
of  perjury  on  the  stat  5  Eliz.  c.  9.  and  convicted,  the  king 
cannot  restore  such  person  to  his  competency  as  a  witness; 
for  the  king  is  divested  of  that  prerogative  by  the  express 
words  of  the  statute.  In  this  case  the  disability  forms  a  part 
of  the  judgment  on  the  statute,  viz.  ''  that  the  oath  of  such 
person  or  persons,  so  offending,  thenceforth  shall  not  be  re- 
ceived in  any  court  of  record  within  England  or  Wales,  or 
the  marches,  until  the  judgment  shall  be  reversed  by  attaint 
or  otherwiseV*  But  on  an  indictment  at  common  law,  the 
di^bility  is  only  a  consequence  of  the  infamous  judgment^. 
N.  The  party,  who  would  object  to  the  testimony  of  a  wit* 
nesB,  on  the  ground  of  his  having  been  convicted  of  an  infa- 
mous offence,  must  be.  prepared  with  a  copy  of  the  judgment, 
regularly  entered  upon  the  verdict  of  conviction ;  for,  until 
such  judgment  is  entered,  the  witness  is  not  deprived  of  his 
legal  privileges^  A  mere  conviction,  unless  followed  by  a 
judgment,  is  not  sufficient  to'destroy  the  competency  of  a 
witness'^.  The  admission  of  the  witness,  that  he  has  been 
convicted  of  the  offence,  will  not  supersede  the  necessity  of 
producing  the  record  of  conviction,  or  copy  thereof". 

4.  The  witness  must  not  be  biassed  or  influenced  by  in- 
terest. 

Previously  to  the  stat.  95  G.  2.  c.  6.  it  v?as  holden^  that  if 

g  Chater  v.  Hawkins,  3  Ut.  420.  I   Peake'i  Evid.  128.  2d  ed. 

b  Qilb.  Evid.  108.  Dover  ▼.  Mestaer,  m  Lee  y.  Qansel,  Cowp.  3. 

B.  R.  M  T.  1803.    London  Sittings,  n  R.  v.  Castell  Careinion,  S  East,  77. 

JI£llenlK>rougb,  C.  J.  ante,  p.  652.  o  Holdfast  d.  Anttey  v.  Dowsing,  8tr« 
i    Co.  Ent.  368.  b.  2d  ed.  1253.' 

k  Per  Holt,  C.  J.  in  R.  T.  Crosby,  SaUc. 
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one  of  the  subscribing  witnesses  to  a  will  of  land  was  a  legatee 
named  in  the  will,  and  the  land  was  charged  with  the  pay- 
ment of  the  legacy,  such  witn€6s,  not  having  received  the 
Iqgacj,  6r  otherwise  discharged  himself  of  his  interest  at  the 
time  of  examination,  was  not  a  credible  witness  within  the 
intent  of  the  statute  of  frauds.  Whether  a  witness  who  was 
a  Creditor  or  a  legatee,  was  competent  to  be  examined  in  sup- 
port of  a  will,  containing  a  charge  on  the  land  for  payment 
of  debts  and  legacies,  if  af^er  the  death  of  the  devisor^  and 
before  examination,  he  had  received  or  released,  or  upon  ten* 
der  made  had  refused  to  receive,  the  debt  or  legacy,  seems  to 
have  been  a  vexata  qucBstio.  Lee,  C.  J.  had  expressed  an 
opinion  in  Anstey  v.  Dowsing,  that  the  condition  of  the  wit- 
ness, cU  the  time  of  the  attestation^  was  the  only  thing  to  be 
regarded ;  and  if  the  witness  was  interested  at  that  time,  no- 
thing ex  post  facto  could  give  effect  to  his  attestation.  Lord 
Hardwicke,  v.,  in  the  case  of  the  (^rl  of  Ailesbury's  will, 
(cited  by  Lord  Mansfield,  C.  J.  in  I  Burr.  427.)  where  the 
subscribing  witnesses'were  legatees  named  in  the  will,  (which 
contained  a  charge  on  the  real  estate  for  the  payment  of  lega- 
cies,) but  had  released  before  examination,  established- the 
will.  In  Wyndham  v.  ChetwyndP,  the  subscribing  witnesses 
were  creditors  of  the  devisor,  but  their  debts  having  been 
paid  l>efore  examination,  the  court  were  of  opinion,  that  these 
witnesses  were  credible  within  the  intent  of  the  statute. 

In  Doe  d.  Hindson  v.  Kersey',  where  the  testator  devised 
certain  lands  to  trustees,  to  be  applied  to  the  use  of  such  poor 
of  a  certain  parish  as  by  reason  of  infancy,  impotence,  or  old 
age,  were  unable  to  work,  and  to  place  out  the  children  of 
such  poor,  apprentices;  the  three  witnesses,  who  attested 
the  will,  were  seised  of  lands  in  fee  within  the  said  parish, 
at  the  time  of  the  attestation,  hut  had  conveyed  away  the 
same  before  the  trial:  the  three  puisne  judges  were  of  opi- 
nion, that  the  witnesses  were  credible  yvitnesses  within  the 
intent  of  the  statute;  but  Lord  Camden,  C.  J.  expressed  an 
elaborate  opinion  to  the  contrary,  viz.  I.  That  the  credibility 
was  a  necessary  and  substantial  qualification  at  tlie  tvne  of 
attestation  ;  2,  that,  if  the  witness  was  incompetent  at  that 
time,  he  could  not  purge  himself  afterwards,  either  by  re- 
lease or  payment,  so  as  to  set  up  the  will;  3.  that  he  could 
not  be  a  witness  in  that  case  to  establish  any  part  of  the  will, 
but  that  the  whole  was  void.    The  puisne  judges  differed 

with  Lord  Camden  on  the  second  position,  and,  as  it  appears, 

•  •• 

p  Wyndham  y.  Cbetwjnd,  1  Ban.  414.  q  1  Hindion  ▼.  Keney,  C.  B.  on  case 
1  Bl.  R,  65.  special  verdict.  La.  Ken-  reserved  from  Westmorland  assises» 
yon,  121.  S.  C.  4  Burn.  £.  L.  97. 
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decided  tbe  case  od  ibis  ground:  namely^  that  the  witnesses 
were  restored  to  their  competency,  by  the  removal  of  iheir 
interest  before  the  time  of  e}<amination  (34).'  Having  thus 
stated  the  several  decisions,  it  witl  be  proper  to  remark,  that 
the  discussion  of  this  subject  is  now  become  matter  of  curious 
speculation  rather  than  of  use ;  for,  in  consequence  of  the 
doubts  which  had  arisen,  from  the  opinion  expressed  by  Lee, 
C  J.  in  Anstey  v.  Dowsing,  the  interference  of  the  legislature 
was  deemed  necessary ;  and  by  stat.  25  6.  2.  c.  6.  it  was  en- 
acted, "  that  if  any  person  shall  attest  the  execution  of  any 
will  or  codicil,  to  whom  any  beneGcial  devise,  legacy,  estate^ 
interesti  gift,  or  appointment,  of  or  affecting  any  real  or  per- 
sooel  estate,  other  than  charges  on  lands,  &c.,  for  payment 
of  any  debt  or  debts^  shall  be  thereby  given  or  made»  such 
devise,  &c.  ahall,  so  far  only  as  concerns  such  person  attest- 
ing the  execution  of  such  will,  or  codicil,  or  any  person 
claimrng  under  him,  be  void ;  and  such  person  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  such  will  or  codicil, 
within  the  intent  of  the  said  act,  notwithstanding^  such  de^ 
vise,  &c.'*  And  by  s.  9.  "  In  case,  by  any  will  or  codicil, 
any  lands,  &c.  shall  be  charged  with  debts;  and  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such 
will  or  codicil,  every  such  creditor,  notwithstanding  such 
charge,  shall  be  admitted  as  a  witness  to  the  execution  of 
such  will  or  codicil,  within  the  intent  of  the  said  act  Pror- 
vided',  that  the  credit  of  every  such  witness,  and  all  circum- 
stances relating  thereto,  shall  be  subject  to  the  consideration 
and  determination  of  the  court  and  the  jury,  before  whom  any 
such  witness  shall  be  examined,  or  his  testimony  or  attesta^ 

r  8.  6. 


(24)  Tbe  chronological  statement  of  this  subject  is  as  follows : 
The  case  of  Holdfast  d.  Anstey  v.  Dowsing  was  decided  in  B.  R. 
Easter  term,  19  G.  2.  1746.  The  decree  of  Lord  Hardwicke  on 
Lord  Ailesbury's  will  was  in  1748.  The  statute  was  made  in  tbe 
25  G.  2.  1752.  The  judgment  of  the  court  in  Wyndham  v.  Cfaet- 
vrynd  was  delivered  by  Lord  Mansfield,  C.  J.  B.  R.  M.  T.  31  G.  2. 
1757;  the  will,  on  which  the.  question  arose,  being  dated  the  14th 
of  May,  1750.  The  judgment  m  Doe  d.  Hindson  ▼«  Kersey  was  de- 
livered by  Ld.  Camden,  C.  J.  C.  B.  in  £.  T.  5  G.  3.  1765;  tbe 
will,  on  whic|^  the  question  arose,  being  dated  the  16th  of  Asgtisty 
1734.  Tbe  two  last^mentioaed  cases  are  arransed  in  the  text,  as  if 
they  had  been  decided  before  the  statute  25  (js  2.,  because  it  does 
not  appear  that  in  either  of  them  the  decision  was  influenced  by  the 
provisions  of  that  statute.  In  both  casis,  the  wills  had  been  exe« 
cutsd  before  the  statute. 
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Itoii  mide  oae  of ;  or  of  the  oooit  of  equity »  in  which  thd 
lestiroooy  or  atteBtation  of  any  saeh  witness  aball  be  made 
uae  of;  m  like  manner  as  the  credit  of  witnesses  in  alt  othef 
cases  ought  to  be  considered  of  and  determined.** 

An  estate  in  fee  upon  the  determination  of  a  life  estate  was 
devised  to  the  wife  of  A^^  B. ;  A.  B.  was  one  of  the  attesting 
witnesses  to  the  win.  The  testator  died  in  1779,  and  the 
wife  of  A.  B<  died  in  1813  before  the  previous  Fife  estate  was 
determined ;  it  was  holden%  that  A.  B.  was  not  a  good  attest- 
ing witness  to  this  witt.  But  where  in  ejectment  against  a 
devisee,  the  question  turned  upon  the  sanity  of  the  testator 
at  the  time  of  making  the  will ;  it  was  holden^,  that  an  exe- 
cutor, who  took  a  pecuniary  interest  under  the  will,  but  who 
was  not  an  attesting  witness,  was  a  competent  witness  to  sup- 
port it;  for  the  verdict  in  this  case  would  have  the  effect  of 
establisbing  the  witl  as  to  the  real  property  only. 

It  does  not  appear  that  the  legislature*,  when  they  passed 
the  statute  of  frauds,  bad  in  their  contemplation  executions 
of  wills  by  blind  men.  It  seems,  however,  that,  in  the  case 
of  a  blind  man,  stronger  evidence  will  be  required  than  the 
mere  attestation  of  signature,  but  it  is  not  necessary  that  the 
will  should  be  read  over  to  him  in  the  presence  of  the  attest- 
ing witnesses. 

()f  the  proof  by  the  subscribing  mtnesses.'^To  prove  the 
due  execution  of  a  devise  of  lands,  the  original  will  must  be 
produced,  and  one  of  the  subscribing  witnesses,  if  living, 
must  be  examined  to  prove,  that  the  solemnities  prescribed 
by  the  statute  have  beeo  complied  with,  agreeably  to  the 
rule  of  law,  that  where  a  witness  has  subscribed  an  instru-* 
nieot,  he  must  be  produced,  because  it  is  the  best  evidence 
(So] ;  and,  even  where  the  will  is  in  the  hands  of  the  adverse 

a  Hatfidd  ▼.  Tborp,  5  B.  ft  A.  5$9.         a  Loachamp   d.  Goodfellow  t.  FUb, 
t  Doed.«WoodT.Tefig1ie,  5B.  andC.        aN.R.415. 
3S6.  ' 
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(25)  **  Although  the  cottmoo  coufse  is  to  call  one  witness  only 
ta  prove  the  will*,  yet  that  is  only  where  there  is  no  obiection  made 
to  the  eseeation  of  the  will  by  the  heir ;  for  he  is  entitled  to  have! 
dl  the  witnesses  examined,  but  then  he  imitt  produee  them ;  fov 
the  devisee  need  not  produce  more  than  one,  if  such  witness  shaH 
prove  all  the  requisites ;  and  though  they  should  all  swear  that  the 

•  Vm  lite,  C.J.  in  Apstqr  v.  Dowsing*  See  ateo  Um  opinion  of  Keoyon,  C  J. 
in  Doe  t.  Smith,  1  £tp.  N.  P.  C.  391 . 
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party »  who  has  notice  to  produce  it;  and  in  consequence  of 
such  notice  does  produce  it  at  the  trial,  the  party  calling  for 
it  is  bound  to  call  one  of  the  subscribing  witnesses  to  prove 
it*.  If  all  the  subscribing  witnesses,  are  dead,  or  insane',* 
their  handwriting  and  that  of  the  devisor  must  be  proved. 

A  devisee  or  executor  in  trust*»  who  has  acted,  may  be 
examined  a?  a  witness  in  support  of  the  will.  In  like  manner 
an  executor,  who  does  not  take  any  beneficial  interest  undev 
the  will,  is  a  competent  witness  to  prove  the  sanity  of  the 
testator.  So  the  wife  of  an  acting  executor,  who  does  not 
take  any  beneficial  interest  under  the  will/is  a  competent  wit- 
ness to  prove  the  execution  of  it\  So  an  executor  of  a  tes^ 
tator  possessed  of  real  and  personal  estate,  clothed  with  a  trust 
to  pay  debts,  and  to  lay  out  money  for  the  benefit  of  the  tes* 
tator's  children,  and  with  a  power  to  sell  freehold  lauds  in 
fee,  but  taking  no  beneficial  interest  under  the  will,  is  a  good> 
attesting  witness^  to  the  will. 

'If  a  person  who  is  interested,  execute  a  surrender  or  re- 
lease of  his  interest*,  he  may  be  examined  as  a  witness,  al- 
though the  surrenderee,  &c.,  refuse  to  accept  the  surrenderor 
release. 

6iA  Sectiott*^^*'  No  devise  in  writing,  of  lands,  tenements, 

X  ^er  Lord  KtoyoD,  C  J.  in  a  case  cited  z  Lowe  v.  JoUiffe,  1  Bl.  R.  ,366. 

by  Lawrence,  J.  in  Gordon  v.  Secre-  a  Bettison  v.  Bromley,  12  East,  250. 

tan,  8  East,  548.  b  Phipps  ▼.  Pitcher,  6  Taunt.  220. 

y  Bennett  y.  Taylor,  9  Yes.  Z8l .  c  Goodtitle  v.  Welford,  Doug.  139. 


will  was  not  duly  executed,  yet  the  devisee  would  be  permitted  to 
adduce  evidence  of  circumstances  to  prove  the  due  execution;  as 
was  the  case  of  Austin  and  Willes,  cited  by  Lord  Hardwicke,  C.  i» 
Blacketand  Widdringtoa,  M,  T.r4  G.  2.  in  which  case,  notwith- 
standing the  three  witnesses  swore  that  the  will  was  not  duly  exe- 
cuted, the  devisee  obtained  a  verdict.*  In  Pike  and  Bradburyf, 
before  Lord  Raymond,  upon  an  issue  of  devisavit  vel  non,  the  wit« 
nesses  denying  their  hands,  the  devisee  would  have  avoided  calling 
them ;  but  the  C.  J.  obliged  him  to  call  tfaem,  whereupon  the  first 
and  second  denying  their  hands,  it  was  contended  that  he  should 
go  no  further ;  for  it  vms  argued,  that  though  if  you  call  one  wit- 
ness, who  proves  against  you^  you  may  call  another,  yet  if  the  se» 
cond  also  prove  against  you,  you  can  go  no  further ;  but  the  chief 
justice  permitted  the  devisee  to  call  other  witnesses  to  prove  the  will, 
and  he  obtained  a  verdict."    Gilb.  Evid.  69.  Bull.  N.  P.  264. 

•  See  also  Lowe  v.  JolUffe,  1  Bl.  R.  365.  S.  P. 

t  Q.  Pike  V.  Badmering,  cited  in  Str.  1096«  mad  there  tald  to  have  beea  deto-* 
Biinedbj  Pratt,  C  J. 
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or  berediiaments,  nor  any  clause  thereof*. shall  'be  rerocable, 
otherwise  than  by  some  other  will  or  codicil,  in  writing,  or 
other  writing  declaring  the  same;  or  bv  burning,  cancelling, 
tearing,  or  obliterating  the  same,  by  tne  testator  himself,  or 
in  his  presence,  and  by  his  directions  and  consent ;  but  all 
devises  and  bequests  of  lands  and  tenements  shall  remain  and 
continue  in  force,  until  the  same  be  burnt,  cancelled,  torn,  or 
obliterated  by  the  testator,  or  by  his  directions,  in  manner 
aforesaid ;  or  unless  the  same*be  altered  by  some  other  will 
or  codicil,  in  writing,  or  other  writing  of  the  devisor,  signed 
in  the  presence  of  three  or  four  witnesses,  .declaring  the 
same.*' 

No  devise  in  writings  of  lands,  S^e.  shall  be  revocable,  oiker^' 
wise  than  by  some  other  will  or  codidl,  in  writing;  or  other 
Writing  of  the  devisor,  signed  in  the  ^presence  o^  three  or  four 
witnesses  declaring  the  same.']  '  Having  premised  that  before 
this  statute,  devises  of  lands,  made  under  the  particular  cus« 
toms  of  boroughs,  or  by  virtue  of  the  statute  of  wills  (3S  H.  8. 
c  I.)  might  have  been  revoked  by  Kay  express  words  without 
writing^,  the  statute  of  wills  having  given  power  to  any  per- 
son seised  in  fee  of  lands,  to  devise  such  lands  by  will,  tjs 
writing,  but  being  silent  as  to  revocations,  I  shall  proceed  to 
consider  the  several  methods  prescribed  by  the  statute  of 
frauds  for  the  revocation  of  wills  of  lands,  and '  then  subjoin 
some  remarks  on  implied  revocations. 

This  section  prescribes  three  methods,  by  which  a  devise 
of  land  may  be  revoked :  either  by  another  will  or  codicil  in 
writing,  or  by  other  writing,  declaring  the  intention  of  the 
devisor  to  revoke  the  former  devise;  or  by  burning,  cancell- 
ing, &c.  With  respect  to  the  first  method,  (the  only  subject 
now  under  consideration)  it  is  to  be  observed,  that  the  words, 
''  signed  in  the  presence  of  three  or  four  witnesses,"  having 
been  hoiden  to  refer  to  the  next  preceding  vrotA%**  other 
writing^*  only,  and  not  to  the  words,  '*  will  or  codicil  in 
writing^*  it  is  not  necessary  that  a  wili,  whereby  a  former 
will  is  revoked,  should  be  signed  by  the  devisor  in  the  pre- 
sence of  three  witnesses*;  but  that  a  second  will  may  operate 
as  a  revocation  of  a  former,  it  is  necessary,  I.  That  the  se- 
cond will  should  expressly  revoke  or  be  clearly  inconsistent 
with  the  first  devise,  quoad  the  particular  subject  matter  of 
such  devised    If  it  be  merely  found,  that*  another/ or  even  a 

d  Dyer,  310.b.  pi.  Sl.Adm.iDSymson        cognised  by  Ld.  Hardwicke,  C.  in 
y.  Rirton,  Cro.  Jac.  U5.  and  Cian-   .    £1IU  v.  Smith,  4  Burn.  £.  L*.  199. 
veil  V.  Saunder,  Cro.  Jac.  497.  Glib,    f  See  Coz^i  note  to  Onionsi  y.  Tyrer, 
Dey.  93.  ed.  1739.  1  P.  Wmi.  345. 

•  See  lloil  y.  Clerk,  3  Mod.  %IS.'  re- 


806  FRAUDS,  STATUTE  OF 

difl%rait  ditpotitNHi  has  been  made  by  the  teitetor  ftom  that 
which  he  bad  fimt  wiftledy  yet  if  it  do  not  appear  to  the 
court,  what  that  difference  ia,  it  will  not  be  a  revocatioii*. 
S.  It  ia  neceasBiy  that  the  second  will  sboakl  be  Bubaiatisig 
and  eifectire  at  the  time  of  the  death  of  the  teatator ;  conse* 
queotly,  if  the  second  wilt  be  not  executed  with  the  foraaati^ 
ties  prescribed  by  the  6th  section  of  the  statQfe*^,  or  if  the  ae* 
cond  will  be  effectually  cancelled  in  the  life-time  of  the  tee* 
tator^,  the  first  will  smU  opeiate,  as  if  no  otber  had  existed 
(W).  3;  As  before  the  statute  of  frauds,  parol  declamtiona 
of  an  intention  to  revoke  in  future^  were  bokleR  not  to  amount 
to  a  present  revocation^  so,  since  the  statute,  such  declare- 
tions,  although  executed  with  the  formalities  required  by  the 
statute,  will  not  operate  as  a  revocation'.  4.  It  is  an  esta- 
blished principle^  that  an  instrument,  which  is  intended  to 
operate  as  a  devise,  if  it  cannot  take  effect  as  such,  shall  never 
operate  as  a  revocation". 

Or  other  wriimg  qfthe  dsviaor  dcclarmg  the  tamcp  signed 
m  tie  pretence  cf  three  or  four  mineseee*}  I  am  not  a  ware^ 
that  there  has  been  any  case  decided  upon  an  instrument  of 
revocation^  intended  merely  to  operate  as  such,  and  not  aa  a 
devise.  It  appears,  however,  to  have  been  the  opinion  of 
Lord  Cowper,  C.  in  Ontona  v.  Tyrer,  1  P.  Wms.  345.  Cox's 
ed»  that  snch  an  instrument  would  be  efiTective,  if  signed  by 
the  devisor  in  the  presence  of  three  witnesses,  as  this  clause 
directs,  and  without  the  other  formalities  required  in  the  case 
of  wills  by  the  5th  section,  viz*  the  attestation  and  subscrip- 
tion of  the  witnesses  in  the  presence  of  the  devisor. 

3dL  Method  of  eappress  re90cation^  By  burfdngy  ^c-^Or 
by  burning  J  cancelling^  tearing^  or  obliterating  the  same,  by 
the  testator  himself,  or  in  his  presence,  and  by  his  directions 
and  consent]  ^The  acts  here  mentioned  are  in  themselves 
equivocal  acts ;  and,  consequently,  in  order  to  make  them 
operate  as  revocations^  it  must  be  shewn  that  they  were  done 

f  Hitchiai  ir.  Baisel,  SaUc.  592.  t  b  Eoclestim  ir.  Speke,  168S.  CarUi.  81. 
Show.  637.  3  Mod.  303.  Show.  P.  C.  Onkms  t.  Tjror,  1716.  1  P.  Wmii 
146.  Harwood  v.  Goodrigbt>  Cowp.        344. 

87.  S.  C.  in  C.  B.  3.  Wils.  4L7  2  Bl.  i  Goodright  t.  Glazier,  4  Burr. d5I2. 

R.  937.  and  in  Dom.  Pko.  7  Bro.  P.  k  Cianvell  ? .  SaunderB,  Cro.  Jac.  497. 

C  p.  344.  but  In  TomUns'a  edit.  p.  1  Thomas  v.ETaDi,  2  £wt,*48& 

489.  Thomas  ▼.  Evans,  2  East,  488.  m  £zp.  £.  of  Ilchester,  7  Vex.  jun.  348. 


(26)  Where  an  effective  devise  appears  to  have  been  once  made  in 
disherison  of  the  heir  at  law,  it  will  lie  upon  the  heir  to  prove,  that 
such  devise  has  been  effectively  defeated,    Cowp,  87*  ^     - 
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revo€0ndi^  thftt  in  uritb  ao  iataiCijDB  to  revoke:  for  oo- 
kts  that  appeal^  tKe  prior  devise  will  not  be  revoked'. 
Heiioe»  if  tbe  deriaar  were  Iq  throw  the  iok  upon  hw  will» 
ioatead  of  the  sand  t  though,  it  might  be  a  complete  defacing 
of  the  instrument,  it  would  not  be  a  revocation;  or  suppose 
a  person,  having  two  wills  of  different  dates  by  him,  should 
direct  the  first  will  to  be  cancelled,  and,  through  mistake,  the 
person  to  whom  the  devisor  gave  his  directions,  should  cancel 
the  last  will :  such  an  act  would  not  be  a  revocation  of  the 
last  wilt :  or,  suppose  a  person  having  a  will  consisting  of 
two  parts,  throws  one  unintentionally  into  the  fire,  where  it  is 
bufnt,  it  would  not  be  a  revocation  of  the  devises  contained 
in  such  part.  The  intention,  therefore,  tmist  govern  in  such 
C8ses» 

A.,  by  wifU  duly  executed  and  attested*,  devised  land  to 
trustees  to  several  uses;  and  at  the  same  time  executed  a 
duplicate  thereof,  with  all  the  solemnities  prescribed  by  the 
fifth  section  of  this  statute.  Some  time  after,  having  been 
desirous  to  change  one  of  his  trustees,  he  ordered  his  will 
to  be  written  over  again,  without  any  variation  from  the 
iirst,  except  only  in  the  name  of  that  trustee,  and  a  clause 
revoking  all  former  wills.  When  it  was  so  written  over,  be 
executed  it  in  the  presence  of  three  witnesses,  and  the  three 
witnesses  subscribed  their  names,  but  not  in  his  presence, 
(as  the  5th  section  directs).  Some  evidence  was  adduced, 
that  the  testator  afterwards  cancelled  the  duplicate  of  the 
first  will,  by  tearing  off  the  seal.  The  question  was,  whe* 
ther  the  cancelling  the  duplicate  of  the  first  will  shonid  be  a 
revocation  thereof  within  this  clause.  It  was  admitted, 
that  if  a  devisor,  h<iving  duplicates  of  his  will,  cancels  one  of 
them  ammo  revocandi^  this  is  a  good  revocation  of  the  whole 
will,  and  of  both  the  duplicates  {97),  But  it  was  decreed  in 
the  present  case^,  thai  it  was  plain  the  testator  did  not  mean 
to  revoke  his  former  will  by  cancelling,  but  by  substituting 
another  perfect  will  in  lieu  thereof,  and  not  otherwise ;  and, 

a  Per  Ld.  Mansfield,  C.  J.  ia  Biirten-  Ca*  Abr.  407.  pi.  I.  but  best  reported 

shaw  y,  Gilbert,  Covp.  52.  ia  P.  Wins.  vol.  1.  p.  344.  Cox*s  ed. 

o  Onions  v.Tyrer,  2  Yem.  741.  Plrcc.  p  Reg.  Lib.  B.  1716.  fol.  242.Coz*s  P. 

in  Cban.  459.  Glib.  Rep.  130.  1  £q.  Wms.  vol.  1.  p.  345. 


(27)  ««  Where  there  are  duplicates  of  a  will,  one  in  the  possession 
of  the  devisor,  the  other  not :  and  the  devisor  cancels  that  which  is 
in  his  cmtody.  It  is  an  eSectaal  eancellkig  of  both."  POr  Aston,  J« 
in  Bartenshaw  v«  €Klbert,  Cowp.  54. 
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therefore,  the  cancelling  thereof  (if  any)  was  bat  a  circum- 
stance shewing  that  be  thought  he  had  made  a  good  disposi- 
tion by  the  second  will,  and  in  confidence  thereof  it  was  done 
with  no  other  intent,  but  that  the  second  will  should  thereby 
more  surely  take  place.** 

In  order  to  effectuate  a  revocation^,  it  is  not  necessary, 
that  the  will  should  be  actually  destroyed ;  hence,  a  slight 
tearing  of  a  will  and  throwing  it  on  the*fire,  vnth  a  delibe- 
rate intent  to  consume  it^  by  the  testator,  though  it  fell  off 
and  was  preserved  by  a  bystander  without  his  consent  or 
knowledge,  has  been  holden  to  be  a  sufficient  revocation. 

A.  having  made  a  will  of  land',  and  a  duplicate  thereof, 
(both  duly  executed  and  attested)  but  declaring  that  it  was 
not  a  will  to  his  liking,  and  that  he  should  alter  it,  delivered 
the  duplicate  to  B.  (a  devisee  named  therein).    Afterwards 

A.  executed  another  will,  disposing  of  his  estate  in  a  dif- 
ferent manner  from  what  he  had  done  under  the  former 
will,  and  thereby  revoked  all  former  wills,  and  at  the  same 
time  cancelled  the  l^rst  will,  which  remained  in  his  own 
custody,  observing  to  the  person  who  made  the  second  will, 
that  there  was  a  duplicate  of  his  first  will  in  the  hands  of 

B.  A  short  time  before  A.'s  death,  one  of  the  principal 
devisees  in  the  last  will  died;  whereupon  A.  sent  for  an  at- 
torney to  prepare  another  will,  but  before  the  attorney  ar- 
rive A.  became  senseless,  and  shortly  afterwards  died* 
Afler  his  death,  the  first  and  second  wills  were  found  toge- 
ther in  a  paper,  both  cancelled ;  but  the  duplicate  of  the 
first  will  (which  dupliciite  had  been  delivered  to  B.)  was 
found  among  some  deeds  and  papers  of  the  testator  un^ 
cancelled.  It  did  not  appear,  how  the  duplicate  came  to  be 
found  among  the  testator*«  papers.  It  was  holden,  that  at* 
the  time  of  making  the  second  will,  the  first  was  clearly  re- 
voked, and  that  it  was  not  set  up  again  by  cancelling  the  se- 
cond will.  • 

The  testator,  after  devising  all  bis  land*  to  trustees  upon 
trust  to  sell,  **  except  the  house  at  Bath,*'  gave  to  his  wife 
hid  house  in  Bath  for  her  life,  and  after  her  death,  to  his 
eldest  son,  and  after  the  execution  of  the  will  sold  his  house 
at  Bath,  and  struck  out  of  his  will  the  exception  and  the  de- 
vise  respecting  it.  It  was  holden,  that  the  devise  to  the 
trustees  was  not  revoked  by  the  erasure,  as  to  the  house  at 

q  Bibb  d.  Mole  ▼.  Thomas,  2  Bl.  R.    r  Burtenshaw  ▼.  Gilbert,  Cowp.  4(k  . 
1043.  1  Suttou  ▼•  SottOD,  Cowp.  812. . 
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Bath  (28).  So  where  a  testator  by  will  duly  executed  and 
attested^  devised  lands  to  A.  and  B.  as  joint  tenants  in  fee, 
and  afterwards  struck  out  the  name  of  B.  by  drawing  a  pen 
through  it.  It  was  hotden,  that  the  erasure  was  to  be  consi- 
dered as  a  revocation  of  the  devise  pro  tanto  only  (S9). 

A.,  by  will. duly  executed  and  attested",  devised  land  to 

B.  and  C.  in  trust,  and  afterwards  struck  out  the  name  of 

C.  and  inserted  the  names  of  D.  and  E.  leaving  the  general 
purposes  of  the  trust  unaltered,  though  varying  in  certain 
particulars,  and  did  not  republish  his  will.  It  was  holden, 
that  the  intent  of  the  testator  appeared  to  be  to  revoke  by 
the  substitution  of  another  good  devise  to  the  new  trustees, 
and  not  by  the  obliteration ;  but  such  devise,  not  having  been 
executed  with  the  proper  solemnities,  would  not  operate  as 
a  revocation ;  and,  adroittin?  that  the  obliteration  of  the  name 
of  C;  would  have  revoked  the  devise  td  C,  ;^et  the  heir  could 
not  recover,  inasmuch  as  the  devise  to  B.  remained  unrevoked, 
and  competent  to  sustain  all  the  trusts  in  the  will  in  exclu- 
sion of  the  heir. 

Having  treated  of  the  express  acts  of  revocation  mentioned 
in  the  statute,  it  will  be  proper  to  take  notice  of  implied  re- 
vocations  (30). 

Implied  iZ^oca^fon^.—- Although'  the  section  of  the  statute 
of  frauds  now  under  review  has  enumerated  several  methods 
bv  which  a  devise  of  lands  may  be  revoked,  and  althougl\  it 
snould  seem  to  have  been  the  intention  of  the  legislature  to 
have  excluded  every  othef  method  of  revocation,  yet  has  it 
be^  holden,  that  Implied  revocations  are  not  within  the  sta- 
tute. 

t  LarkiDs  y.  Larkini,  3  Bos.  k  Pal.  16.    u  Short  d.  Gaitrell  y.  SmiUi,  4  East, 

419. 


(38)  If  A.  by  his  will  devises  all  the  residue  of  his  personal  estate 
to  B.  and  C,  aad  makes  them  executors ;  and  after,  by  a  codicil, 
cancels  and  revokes  every  thing  relating  to  B.,  and  also  revokes  the 
appointment  of  B.  as  executor,  C.  shall  have  the  whole.  A  revoca- 
tion, withoat  a  new  sift,  shall  have  the  same  effect  as  if  it  bad  been 
expressly  given,  and  whether  it  be  by  codicil  or  obliteration,  it  is 
the  same.  Hamphries  v.  Taylor,  in  Cane.  Hill.  25  G.  2.  7  Bac.  Abr. 
by  Gwillim,  p.  363. 

•  (29)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of 
the  eouitable  estate.  Willet  v.  Sandford,  1  Vez.  178.  186.  Doe  v. 
Pott,  Doug.  710.    WatU  v.  Fullarton,  (cited)  Doug.  718. 

(30)  For  further  information  on  this  subject,  see  Gilb:  Devises, 
p.  93.— 103.  Ed.  1739. 


are  frauds,  statute  of 

Implied  revocations,  strictly  so  termed,  are,  Ist,  when 
certain  acts  are  done  by  the  testator,  inconsistent  with  or 
contradictory  to  the  dispositions  made  by  the  will,  so  neces- 
sarily inferring  an  intention  to  revoke,  that  the  law  will  pre- 
sume such  an  intention.  As  where  the  devisor*,  by  a  sub-* 
quent  deed,  gives  the  devisee  in  fee  a  lesser  interest,  e.  g. 
an  estate  for  years,  to  commence  after  the  death  of  the  devisor; 
in  such  case  the  intended  devisee  cannot  have  both  interests; 
that  which  is  conveyed  by  the  deed  must  take  effect,  and, 
therefore^  the  law  makes  a  necessary  implication,  that  the 
first  disposition,  which  is  by  the  will,  is  revoked.  In  like 
manner,  where  the  devisor  having  devised  a  reversion  to  A.» 
afterwards  grants  the  same  to  B.,  this  will  be  a  revocatiopi 
even  though  the  lessee  has  not  attorned.  So  where  the  tea- 
tator  having  devised  land  to  A.  bargains  and  sells  the  same 
land  to  B.,  although  the  deed  be  not  inroUed  within  six 
months,  according  to  the  statute,  and  consequently,  nothing 
can  pass  to  the  bargainee,  yet  this  will  amount  to  a  revoca- 
tion, because  here  is  a  solemn  act  done,  whereby  the  testator 
has  clearly  evinced  his  intention^  that  the  devisee  should  not 
have  the  land  devised  (31). 

9*  It  has  been  holden,  that  revocations  are  necessarily  to 
be  implied  or  presumed,  from  a  total  change  in  the  circum- 
stances of  the  testator's  family  after  the  execution  of  the 
will.  , 

This  head  of  revocation  was  originally  borrowed  from  the 
civil  law  (SS),  and  applied,  in  the  first  instance,  to  bequests  of 
personal  estate/,  and  afterwards  extended  to  devises  of  land, 
such  revocation  not  having  been  considered  as  excluded  by 
the  provisions  of  the  6th  section  of  the  statute  of  frauds. 

X  Coke  ▼.  Bullock,  Cro.  Jae.  49.  cHed    y  Lugg  y.  Lugg^,  Salk.  592.    Overbnry 
in  Harkneas  v.  Bayley,  Pr.  Ch.  614.        ▼.  Oveiburj,  2  Show.  242* 
and2Atk.72. 


(31)  I  am  not  aware,  that  the  two  last-mentioned  instances  have 
ever  been  solemnly  decided.  They  are  mentioned  in  1  Roll.  Abr. 
615.  (P.)  pi.  5, 6,  as  the  opinions  of  Popham  and  Gawdy,  Js. ;  but, 
from  subsequent  cases,  where  they  have  been  cited,  it  appears  that 
they  have  been  considered  as  law,  Gilbert  has  inserted  them  in  his 
Treatise  on  Devises,  p.  95,  96.  ed.  1739. 

(32)  N.  By  the  common  law,  before  the  statute  of  frauds,  a  sub- 
sequent  marriage  was  holden  to  revoke  a  will  of  land  made  by  a 
feme  sole;  altaough  such  marriage  was  had  with  the  person  in 
whose  favour  the  will  was  made.  Forse  v*  Hemblinge,  4.  Rep. 
60.  b. 
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What  changes  or  aheritioD  in  the  circumstances  of  the  testa* 
tor  will  be  suGBcient  to  work  a  revocation  of  a  devise  of  land, 
may  often  be  difficult  to  decide.  It  has,  however,  been  so* 
lemniy  determined,  that  a  subsequent  m^rring^,  and  the  birth 
of  a  coild,  withaui  pratfiskm*  made  /or  the  ob;ecis  of  these 
relatiom^  is  such  a  material  change  in  the  circumstances  of 
the  testator's  family,  as  will  work  a  revocation  of  the  devise 
of  land  (33).  And  in  a  case  where,  after  making  his  will,  the 
testator  married,  and  his  wife  became  pregnant  with  his 
knowledge,  the  posthumous  child  was  considered  for  this 
purpose  in  the  same  condition  as  a  child  bom  during  the 
testator's  life  time*. 

This  rule  of  revocation,  like  the  preceding,  was  formerly 
considered  as  grounded  upon  a  presumed  alteration  of  inten- 
tion in  the  testator ;  but  in  a  modem  case^,  Ld,  Kenyon,  C.  J. 
thought  it  was  founded  **  on  a  tacit  condition  annexed  to 
the  will  when  made,  that  it  should  not  take  effect  if  there 
should  be  a  total  change  in  the  situation  of  the  testator's 

s  See  exp.  £.  of  Ilchetter,  7  Yes.  Jun.       a  Doe  t.  Lancashire  5  T.  R.  49. 
M2.  b  lb. 


(33J  An  opinion  had  been  expressed  m  Brown  v.  Thompson,  at 
the  Rolls,  8  Dec.  1731,  by  Sir  John  Trevor,  M.  R.  and  afterwards 
in  the  same  case  by  Loid  Keeper  Wright,  tl  P*  Wms.  304.  a.  1  Eq. 
Ca.  Abr.  413.)  that  revocations  of  a  devise  of  land  might  be  im- 
plied from  subsequent  marriage  and  birth  of  a  child,  notwith- 
standing the  provision  of  the  6th  section  of  the  statute  of  frauds ; 
but  this  point  was  not  considered  as  settled  until  the  case  of  Chris- 
topher V.  Christopher^  Exch.  1771,  2  Dickens,  445.  when  it  was 
solemnly  determined,  by  Adams,  B.,  Smvthe,  B.,  and  Parker,  C.  B. 
against  the  opinion  of  Perxot,  B**  who  thought  the  case  within  the 
statute,  and  that  the  dispute  concerning  the  reality  of  a  subsequent 
marriage,  and  the  legitimacy  of  childrni,  was  as  open  to  peijary  as 
any.  other,  and  that  the  statute  intended  an  actual  and  not  a  pre- 
sumptive  revocation.  The  case  of  Christopher  v.  Christopher  has 
been  recognized  in  several  subsequent  cases,  yiz.  in  Spraage  v.  Stone, 
at  tbe  Cockpit,  27th  March,  1773.  Ambl.  721.  Brady  v.  Cubitt, 
B.  R.  M.  1789,  Doug.  31.  Doe  v.  Lancashire,  B.  R.  M.  1792, 
6  T.  R.  49.;  and,  lastly,  in  Kenebel  v.  Scrafton,  B.  R.  T.  1802, 
2  East,  530.  N.  Marriage  alone,  or  the  subsequent  birth  of  children 
unprovided  for  alone,  is  not  sufficient  to  operate  as  a  revocation  of  a 
will  of  personal  estate*.  Per  Dr.  Hay,  in  Shepherd  v.  Shepherd, 
Hill  1770.  in  the  Prerogative  Court.  Nor  of  real  estate.  Doe  v. 
Barford,  4  Maule  &  Selwyn,  10. 

•  Jacluon  V.  Horlock,  M.  5  Q.  3.  Lord  NorthinetOD,  C.|  S.  P.  Amb.  494. 
2BdeD,63.S.C. 
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family**  (34).  But,  upon  whatever  grounds  this  rule  of  re- 
vocation  may  be  supposed  to  stand,  it  has  been  holden  to  ap- 
ply only  in  cases  where  the  wife  and  children,  the  new  ob- 
jects or  duty,  are  wholly  unprovided  for,  and  where  there  is 
an  entire  disposition  of  the  whole  estate  to  their  exclusion 
and  prejudice.  Hence^,  where  A.  devised  certain' lands  to 
B.  in  trust,  and  directed  him  to  pay,  out  of  the  rents  and 
profits,  an  annuity  to  M.  S.  with  whom  he  cohabited,  and  in 
case  he  should  leave  any  child  or  children  by  M.  S.,  to  raise 
a  sum  of  money  to  be  paid  among  his  children,  and  then 
devised  the  remainder  of  his  estate  to  several  of  his  relatives; 
and  jiflerwards  A.  married  M.  S.  by  whom  he  bad  .aevepl 
children ;  it  was  holden  that  the  will  was  not  revoked ; 
eithar,  Ist,  On  the  ground  of  a  tacit  condition  annexed  to 
the  will,  viz.  that  it  should  be  void  in  the  event  of  a  mar« 
riage  and  children,  without  provision ;  inasmuch  as  that  con- 
dition, viz.  of  marriage,  and  of  the  birth  of  children  unpro* 
videdfoTt  had  not  taken  effect;  or  %dly,  on  the  ground  of 
an  intention  to  revoke,  to  be  presumed,  in  favour  of  a  wife 
and  children  unprovided  for ;  because  the  fact,  upon  which 
such  presumption  could  be  formed,  did  not  exist  m  the  pre- 
sent case  (36).  And  it  must  further  be  remarked,  that  both 
the  circumstances  of  a  subsequent  marriage  and  the  having 
of  child  or  children  must  concur  to  work  an  implied  revoca- 
tion :  the  birth  of  a  posthumous  child  alone,  although  the 
testator  die  childless,  is  not  sufficient^ 

Having  endeavoured  to  illustrate  the  nature  of  implied 
revocations^  strictly  so  called,  it  will  be  proper,  in  the  next 

e  Kenebel  ▼.  Scnfton,  2  Eait,  530:         d  Doc  d.  White  y.  Barfoid,  4  Maule  k 

SelwyD,  10. 


(34)  Lord  Ellenborous^h,  C.  J.,  delivering  the  judgment  of  the 
court  in  Kenebel  v.  Scrafton,  seems  to  have  approved  of  Lord  Ken- 
yon*B  opinion. 

(35)  Whether  the  revocation  holden  to  arise  from  subsequent 
marriage  and  birth  of  a  child,  without  provision  made  for  these  re- 
lations, can  be  rebutted  by  parol  declarations  in  favour  of  the  will, 
is  a  question  which  does  not  appear  to  be  at  rest.  Affirmed  per 
Cur.  in  Lu^  v.  Lugg*,  Lord  Raym.  441.  decided  expressly  in  the 
affirmative  m  Brady  v.  Cubitt,  Doug.  31.  Affirmed  per  £y/e,  C.  J« 
in  Goodtitle  v.  Otway,  2  H.  Bl.  522.  Ne^tived  ner  Lord  Alvanley, 
M.  R.  in  Gibbons  v.  Gaunt,  *4  Ves.  jun.  848.  and  Lord  Rosslyn,  C. 
in  Kenebel  v.  Scrafton,  5  Ves.  jun.  664.  ^ 

*  This  was  a  case  of  personal  esu^ 
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place,  to  take  notice  of  those  acts,  by  which  a  devise  of  land 
may  more  properly  be  said  tq  be  annulled  than  revoked ; 
though  the  latter  term  is  most  frequently  applied  to  this 
subject  The  acts  here  alluded  to  are  such,  whereby  a  ma- 
terial alteration  is  made  by  the  testator,  in  his  seisin  of  the. 
estate  devised,  after  the  execution  of  the  will.  The  autho- 
rities on  this  subject  are  of  very  ancient  date,  beginning  in 
the  latter  end  of  Queen  Elizabeth's  reign,  and  continued 
down  in  a  regular  series  to  the  present  time  (3G),  with  a  few 
exceptions  (37). 

The  rule  to  be  collected  from  these  authorities  appears  to 
be  this,  that  where  a  person  seised  qf  an  estate ^  devises  it, 
and  afterwards  conveys  his  whole  interest  ^  either  by  feoffment, 
le($se  and  released ^  bargain  and  sale^  finely  or  recovertf^, 
though  but  for  an  instant  ^  and  though  he  takes  back  the  estate 
to  the  same  use  as  before^  or  though  the  old  use  results  to  him 
again,  so  as  to  descend  in  the  same  Une  as  before,  still  tJie 
conveyance  operates  to  annul  his  wilL  This  rule  is  founded 
on  a  technical  principle  of  law,  introduced,  as  it  should 
seem,  originally  in  favour  of  the  heir;  viz.  that  in  order  to 
render  a  devise  valid  and  effectual,  it  is  necessary  that  the 
seisin  of  the  devisor  should  remain  unaltered  from  the  exe- 

e  E.  of  lincoln^s  case,  2  Freem.  202.        401.  Parker  v.  Biscoe,  8  Taunt.  690. 

Show.  P.  C.  154.  S.  C.  3  Moore,  24.  S.  C. 

f  Doe  d.  Dilnot  y.  Pilnot,  2  N.  R.    g  Doe  d.  Lushingtoo  v.  Bp.  of  Landaff, 

tN.R.4Dl. 


(36)  The  most  important  case  on  this  subject  is,  that  of  Goodtitle 
V,  Otway,  in  whi^h  all' the  leamiDg  is  collected.  See  the  reports  of 
this  case  in  its  several  stages,  2  H.  Bl.  516.  1  Bos.  &  Pul.  576. 
7  T.  R.  399.  2  Ves.  jun.  604.  n.  3  Ves.  iun.  682.  7  Brown,  P.  C. 
Tomlin^s  ed.  p.  593.  See  also  Harmood  v.  Oglander,  6  Yes.  jun. 
199.  and  B  Ves.  jun.  106.  and  Attorney- General  v.  Vigor,  8  Ves. 
jun.  256« 

(37)  The  exceptions  here  alluded  to  will  be  found  in  the  cases  of 
Webb  V.  Temple,  Freem.  542.  and  Luther  v.  Kidby,  reported  in 
Vin«  Abr.  tit.  Devise,  (R.  6.)  pi.  30.  In  the  latter  case  it  was 
holden,  that  where  A.  and  B.  were  tenants  in  common  of  lands  in 
fee,  and  A.,  by  will  dated  25th  January,  1719,  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed,  dated  16th 
May,  1722,  and  fine,  declaring  the  use  as  to  one  moiety  in  severalty 
to  A.  in  fee,  and  as  to  the  other  moiety  in  severalty  to  B.  in  fee,  this 
deed  of  partition  and  fine  was  not  a  revocation  of  the  will  of  A.  See, 
however,  the  remarks  of  Heath,  J.  on  this  case,  in  Goodtitle  v.  Ot- 
way, 1  Bos,  &  Pul.  585*  and  of  Lord  Eldon,  C.  in  Attorney-General 
V.  Vigor,  8  Ves.  jun.  281. 

Voi».  II.  O 
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cution  of  the  will  until  the  death  of  the  devisor  (S8).  The 
foundation  of  the  rule  being  wholly  independent  of  the  inten- 
tion of  the  testator  to  revoke,  the  rule  will  operate , where 
the  provisions  of  the  subsequent  conveyance  are  consistent 
with  the  provisions  of  the  will ;  and  even  where  such  con* 
veyance  is  made  for  the  express  purpose  of  confirming  the 
will.  Hence,  also,  parol  evidence  to  shew  that  the  testator 
did  not  intend,  by  the  subsequent  conveyance,  to  revoke  hit 
will,  is  inadmissible^.  In  conformity  with  the  preceding 
rule^  it  has  been  holden,  that  where  the  whole  esUUe  is  con* 
veyed  by  lease  and  release  to  uses,  although  there  be  a  re- 
sulting use  in  the  ultimate  reversion  to  the  grantor  by  the 
same  instrument,  yet  the  conveyance  will  operate  as  a  revo- 
cation of  a  prior  will  (39)«  It  will  be  observed,  that  in  the 
preceding  instances,  the  whole  estate  was  conveyed ;.  and 
therefore  the  party  did  not  die  seised  of  that  estate  which  he 
had  at  the  time  of  making  his  will ;  and  consequently  the 
devise,  which  will  only  operate  upon  that  seisin,  which  the 
the  testator  had  at  the  time  of  making  his  will,  was  annulled 

h  GoodUt)e  t.  Otway,  2  H.  B1.516.        i  Goodtitle  ▼.  Otway,  1  Bof.  k  PaU 

576.  7  T.  R.  399. 


(38)  In  this  instance,  as  in  many  others,  the  language  of  plead* 
ing  is  evidence  of  the  law,  viz.  **  that  J.  S.  was  seised  of  certain 
lands  in  his  demesne  as  of  fee,  and  being  so  seised  on  such  a  day 
inade  his  last  will  and  testament  in  writing,  uid  thereby  devise<l, 
&c. ;  and  afterwards,  to  wit,  on  &c.  the  said  J.  S.  died,  teUed  of 
the  said  lands  in  form  aforesaid.**  See  Co.  Ent.  653.  b.  654.  a. 
2d  ed. 

(39)  <'  So  if  a  person  seised  of  a  real  estate,  devise  it,  and  after- 
wards convey  the  legal  estate,  though  there  be  only  a  partial  decla* 
ration  of  trust,  yet  as  he  has  granted  the  whole  estate,  it  is  a  revo* 
cation  of  the  wtll."  Per  Lord  Hardwicke,  C.  in  Sparrow  v.  Hard- 
castle,  7  T.  R.  417.  n.  But  where  tenant  in  tail,  hy  bargain  and 
sale,  conveyed  to  J.  S.  in  fee,  in  order  to  make  him  tenant  to  the 
pnscipe  in  a  common  recovery,  the  use  of  which  was  declared  to  him 
IB  fee,  and  8th  June  (Trinity  term  ia  that  year  having  begun  on  the 
7th  June,)  made  his  will,  and  afterwards  a  writ  of  entry  was  sued  out 
returnable  in  Quind.  TV.  (17th  June)  and  the  recovery  suffered :  it 
was  holden,  that  the  land  passed  by  the  will,  on  the  ground  that  the 
deed  and  recovery  made  one  conveyance  only,  of  which  the  deed 
was  the  principal  part ;  and  that  the  whole  of  a  conveyance  should 
be  taken  together,  and  the  several  parts  of  it  should  relate  b«iek  to 
the  principal  part.  Selwyn  v.  Selwyn,  2  Burr.  1131.  recognised  hy 
Lord  Mansfield,  C.  J.  in  Roe  d.  Noden  v,  Griffits,  4  Burr.  1962. 
I  Bl.  R,  605.  S.  C. 
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or  revoked :  But  where  the  devisor  does  not  part  with  his 
whole  estate,  e.  g.  where  he  grants  an  estate  for  years  only, 
to  the  devisee,  to  commence  in  the  life  of  the  devisor,  in 
SDch  case*  the  conveyance  will  not  operate  as  a  revocation 
of  the  fee^.  In  like  manner,  if  a  man  devises  land  in  fee  to 
A«,  and  afterwards  makes  a  mortgage  thereof  in  fee,  either  to 
the  devisee'  or  a  stranger*,  this  mortgage  in  fee,  though  a  re- 
vocation of  the  will  in  law,  will  not  operate  as  such  in  equity^ 
and  the  ri^ht  of  redemption  will  pass  by  the  will.  And  the 
same  rule  nolds  in  equity  with  respect  to  a  conveyance  in  fee 
for  payment'  of  debts.*. 

k  2Atk.7a.VawserT.Jclfery,SB«&A«  by  Sir  John  Ghorohill,  M.  R.  and 

4d2.  Ld.  Jefferiet,  C.  in  Hall  v.  Dunch. 

1  Baxter  v.  Dyer,  5  Vet.  jnn.  656.  1  Vem.  3*29.  342. 

m  Admitted  to  be  a  settled  point  in  n  Adm.  in  Care  ▼.  Holfoid,  3  Vci<  Jan. 

York  ▼.  Stone,  Salk.  158.    Adjudged  654. 
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GAME. 

I.  Of  tike  Right  of  taking  and  destroying  the  Game  at 
Common  Law^  and  of  the  Restraints  imposed  on  the 
Exercise  of  such  Right  by  Statute* 
IL  Of  the  Appointment  and  Authority  of  Gamekeepers* 

III.  Of  the  Statutes  5  Ann.  e.  14.— 9  Ann.  c.  25.— S8  G.  9. 

c,  12.  relating  to  t/ie  Preservation  of  the  Game;  tJte 
Penalties  imposed  for  Offences  against  these  Sta- 
tutes; the  Modes  of  recovering  the  Penalties ^  Ist^  By 
DistresS'-^^dly,  By  Action  of  Debt,  and  herein  of 
the  Stat.  SG.l.c.  19.— 26  G.  2.  c.  2.-2  G.  3.  c.  19. 
58  G.  S.  c.  75. 

IV.  Oft/ie  Statutes  relating  to  the  Destruction  of  th^  Game 

at  improper  Seasons  of  the  Year,  Stat.  2.  G.  3.  c  19. 
— 13  G.  3.  c.  55.-39  G.  3.  e.  Si.— Declaration- 
Evidence. 
V.  Of  the  Duties  made  payable  in  respect  qf  tilling  Game. 


I.  Of  the  Right  qf  taking  and  destroying  the  Game  at 
Common  Law,  and  of  the  Restraints  imposed  on  the 
Exercise  of  such  Right  by  Statute. 

It  has  been  asserted  by  Sir  W.  Blackstone  in  his  Com- 
mentaries (vol.  2.  p.  14,  15,  417,  vol.  4,  p.  174.),  that  by  the 
common  taw,  the  sole  property  of  all  the  game  in  England 
is  vested  in  the  king  alone,  and  that  the  sole  right  of  taking 
and  destroying  the  game  belongs  exclusively  to  the  king ; 
and,  consequently,  that  no  person  of  whatever  estate  or  de- 
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gree,  has  a  right  to  kilf  game,  even  upon  his  own  land,  unless 
by  licence  or  grant  from  the  king.  This  position,  however, 
has  been  questioned  by  Mr.  Christian,  in  a  note  to  his  edition 
of  the  Commentaries,  2  vol.  p.  419«  n.  10.  See  also  Mr. 
Coleridge's  note,  vol.2,  p.  419. 

If  A.  starts  a  hare  in  the  ground  of  B.,  and  bunt  and  kill  it 
there,  the  property  continues  all  the  while  in  B. ;  but  if  A. 
start  a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground 
of  C,  and  kill  it  there,  the  property  is  in  A.,  the  buAter,  but 
A.  is  liable  to  an  action  of  trespass  for  hunting  in  the  ground, 
as  well  of  B.  as  C/ 

Trespass  for  a  dead  hare,  the  property  of  plaintiff.— The 
plaintiff,  a  farmer,  being  out  hunting  with  hounds  of  which 
he  had  in  part  the  management,  and  actually  had  such 
management  at  the  time,  though  the  hounds  belonged  to 
other  persons,  the  hounds  put  up  a  hare  in  a  third  person's 
grouna,  and  followed  her  into  a  field  of  the  defendant,  where, 
being  quite  spent,  she  run  between  the  legs  of  a  labourer 
who  was  accidentally  there,  where  one  of  the  dogs  caught 
her,  and  she  was  taken  up  alive  by  the  labourer,  from  whom 
the  defendant  immediately  afterwards  took  the  hare  and 
killed  her.  Shortly  after  the  plaintiff  came  up,  and  claimed 
to  have  the  hare  as  his  own,  but  the  defendant  refused  to 
give  it  up,  and  questioned  the  right  of  the  plaintiff  to  be 
where  he  then  was.  The  labourer,  upon  his  examination  at 
the  trial,  swore  that  when  he  took  the  hare  from  the  dogs, 
he  did  not  mean  to  take  it  for  his  own  use,  but  in  aid  of  the 
hunters.  Verdict  for  the  plaintiff,  40s.  damages.  Rule  for 
new  trial  after  argument  was  discharged ;  Ld.  iilllenborough, 
C.  J>  observing  that  the  plaintifl',  through  the  agency  of  bis 
dogs,  had  reduced  the  hare  into  his  possession.  The  labourer 
took  it  for  the  benefit  of  the  hunters,  which  is  the  same  as  if 
it  had  been  taken  by  one  of  the  dogs.  Secus,  if  the  labourer 
had  taken  it  up  for  the  defendant,  before  ii  was  caught  by 
the  dogs,  o**  if  he  had  taken  it  as  an  indifferent  person  in  the 
nature  of  a  stakeholder. 

An  exception  in  a  conveytmce  made  in  the  year  1(553,  of 
the  free  liberty  of  poaching  and  hunting  does  not^  include 
the  liberty  of  shooting  feathered  game  with  a  gun. 

I  shall  proceed  to  shew  how  far  the  right  of  taking  and 
destroying  the  game  has  been  abridged  by  statute ;  having 
premised  that  this  right  can  only  be  exercised  on  a  person's 

a  Per  Holt,  C.  J.  in  SutUm  y.  Moody,  b  Churchward  v.  Staddy,  14  East,  249. 

1  Ld.  Raym.  251.    2  Salk.  556.  5  c  Moore  v.  Ld.  Plymouth,  7  TaunU 

,    Mod.  375.  S.  C.    Deaae  v.  Clayton,  614. 
''    7  Taunt.  489. 
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own  €8ttte»  and  that  not  even  a  lord  of  a  manor  (I),  or  hia 
gamekeeper,  can  go  into  any  part  of  the  manor,  which  is  not 
the  lord's  own  estate  or  waste,  without  being  a  trespasser,  as 
^ny  other  person  would  be;  unless  a  right  of  entry  m  pursuit 
of  the  game  be  specially  reserved  to  him* 

By  Stat  92  and  93  Car.  9.  c.  95.  s.  3.  (9)  "  Every  person 
not  having  lands  and  tenements,  or  some  other  estate  of  in- 
heritance, in  his  own  or  his  wife's  right,  of  tlie  dear  yearly 
value  of  lOOl.  per  annum,  or  for  term  of  life,  or  having  lease 
^r  leases  of  99  years,  or  for  any  longer  term,  of  the  clear  yearly 
value  of  1601.  (other  than  the  son  and  heir  apparent  of  an  es- 
quire, or  other  person  of  higher  degree,  and  the  owners  and 
keepers  of  forests,  parks,  chases,  or  warrens,)  is  prohibited 
from  having,  keeping,  or  using  any  guns,  bows,  greyhounds, 
setting  dogs,  ferrets,  coney  dogs,  lurchers,  hays,  nets,  lowbels, 
harepipes,  gins,  snares,  or  other  engines  aforesaid." 

In  the  construction  of  this  statute,  it  has  been  holden»  that 
it  is  not  necessary  that  the  estate  should  be  a  freehold,  or 
that  it  should  be  a  legal  estate^ :  for  a  copyhold  estate  or  an 
equitable  estate  of  inheritance,  of  the  clear  yearly  value  of 
loor.  is  a  qualification.  But  it  is  not  sufficient,  if  the  rent  of 
the  estate  be  reduced  below  the  sum  required  by  paying  the 
interest  of  a  mortgage*  (S),  or  if  the  estate  be  an  estate  for 
life  only,  under  the  yearly  value  of  1501.^  (4). 

.  d  WeUierill  ▼.  Hall,  CM.  230.  cited  in  a  note  to  R.  y.  Qarke,  8.  T. 

•  WetheriU  y.  Hall,  B.  R.  M.  33  Q.  3.        R.  221.    Cald.  230.  S.  C. 

f  Lowndfli  y.  Lewis,  Cald.  188. 

(1)  Mr.  Christian  has  remarked,  that  the  common  opinion,  that 
the  lord  of  the  manor  has  a  peculiar  ri^ht  to  the  eame,  superior  to 
that  of  any  other  duly  qualified  land-owner  withm  the  manor,  is 
erroneous.  He  conceives  that  this  opinion  owes  its  rise  to  the  power 
which  lords  of  manors  have  of  appointing  gamekeepers,  a  power 
originally  given  to  them  by  stat.  22  &  23  £ar.  2.c.  25.,  the  first  sta- 
tute in  which  lords  of  manors  are  distinguished  from  other  land- 
owners with  respect  to  the  game. 

(2)  Prior  quali6cation  acts  are  13  R.  2*  stat.  1.  c.  Id-— 1  Jac.  I. 
c.  27.  s.  6.  repealed  hy  7  Jac.  1.  c.  11.  s.  6.  and  3  Jac.  1.  c.  13.  s.  5. 
relating  to  deers  and  conies  only.  The  provisions  of  these  statutes 
(which  remain  unrepealed,  but  are  seldom  put  in  force)  will  be 
found  under  title  Game  in  Burn's  Justice. 

(3)  On  a  question  arising  upon  an  information  before  magistrates, 
as  to  the  defendant  being  qualified,  the  magistrates  may  ground  their 
opinion  of  his  not  being  qualified,  on  the  fact  of  the  defendant's 
having  sworn  on  a  former  day  under  the  income  act  to  an  estate 
under  1001.  per  annum.     R.  v.  Clarke,  8  T.  R.  220. 

(4)  A  vicar,  in  right  of  his  churcbj  has  not  an  estate  of  inherits 
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A  lease  for  69  yeare^  dependent  on  three  lires,  of  the  ya^ 
lue  of  1601.  per  annum,  though  neither  a  lease  for  life,  nor  a 
lease  for  99  years  certain,  has  been  holden  to  be  a  sufficient 
qualification  within  this  statute;  because  there  is  not  any 
reasonable  probability  of  any  life  in  being  extending  beyond 
09  years;  and  the  legislature,  in  admitting  leases  for  90  years, 
of  a  certain  value,  to  be  a  qualification,  did  not  mean  to  r&- 

Suire  that  they  should  positively  endure  so  long;  it  was  suf- 
cient  if  they  might  extend  to  that  period,  subject  to  the 
contingency  of  the  party's  so  long  living. 

Doubts  had  been  entertained  whether  the  words  other  per^ 
son  in  this  statute  should  be  taken  to  be  in  the  nominative  or 
in  the  genitive  case;  but  it  was  solemnly  determined  in 
R.  V.  Utley,  24  6.  3.  B.  R.  recognised  in  Jones  v.  Smart, 
1  T.  R.  44.  that  these  words  must  be  taken  to  be  in  the  ge- 
nitive case,  in  the  same  manner  as  if  the  word  **  oV*  had 
been  actually  inserted,  and  that  the  meaning  of  the  statute 
is  **  other  than  the  son  and  heir  apparent  of  an  esquire,  or 
the  son  of  <xny  other  person  of  higher  degree."  It  follows, 
as  a  necessary  consequence  from  this  interpretation  of  the 
statute,  that  although  the  son  and  heirapparent  of  an  esquire, 
or  of  other  person  of  higher  degree,  be  qualified  by  virtue  of 
this  statute,  yet  an  esquire  or  person  of  higher  degree,  i» 
jucA,  is  not  qualified. 

A  diploma  conferring  the  degree  of  doctor  of  physic*, 
granted  by  either  of  the  universities  in  Scotland,  does  not 
give  a  qualification  to  kill  game  under  this  statute. 

A  commission  of  captain  of  volunteers,  signed  by  the  lord 
lieutenant  of  a  county,  does  not  confer  the  degree  of  esquire ; 
and  consequently  the  son  of  such  captain  is  not  thereby  qaa<« 
lified  to  kill  game^« 

f  E.  of  FeifeiB  t.  Henton,  8  T.  R.  506.   i  TUbot  r.  Ea^le,  1  Taunt.  510. 
h  Jonet  T.  Smart,  1  T.  R.  44. 


ance,  hot  for  bis  life  only ;  consequently  such  estate  must  be  of  the 
value  of  1501.  per  annum,  in  order  to  exempt  him  from  the  penalties 
of  these  statutes.    Lowndes  v.  Lewis,  Cald.  188. 
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IL  Of  the  AppahUtneni  and  Auihoriiy  of  Gcmekeepers, 

The  Stat.  9fl  and  93  C.  9.  c.  S5.  s.  9.  authorises  lords  of 
manors,  or  of  other  royalties  (5)  not  under  the  degree  of  an 
esquire,  to  appoint  by  writing  under  their  bands  and  seals, 
gamekeepers  within  their  manors  or  royalties,  who  may 
seize  guns,  dogs,  nets,  and  other  engines  used  for  the  de« 
St  ruction  of  the  game  by  unqualified  persons  within  the  pre- 
cincts of  their  manors,  and  the  said  gamekeepers,  or  other 
persons  authorised  by  a  warrant  from  J.  P.  may  search  in 
the  day-time,  the  houses  of  unqualified  persons,  upon  good 
ground  of  suspicion,  and  seize  for  the  use  of  the  lord  or  de^ 
stroy  such  guns,  dogs,  nets,  &c. 

The  preceding  statute  does  not  limit  the  number  of  game- 
keepers, which  may  be  appointed  for  each  manor.  But  by 
Stat.  9  Ann.  c.  95.  s.  1.  lords  of  manors  can  appoint  (6)  only 
one  gamekeeper  with  power  to  kiU  game  for  one  manor;  and 
.  further,  the  name  of  each  gamekeeper  must  be  entered  with 
the  clerk  of  the  peace,  &c.  Such  gamekeeper,  by  stat. 
3  Geo.  1.  c.  11.,  must  have  been  either  a  person  qualified,  or 
a  servant  of  the  lord,  or  a  person  immediately  employed  to 
kill  game  for  the  sole  use  of  the  lord.  But  now  by  stat. 
48  G.  8.  c.  93.  s.  2.  any  lord  or  lady  of  a  manor  may  depute 
any  person,  whether  acting  as  a  gamekeeper  to  any  other 
person  or  not,  or  whether  retained  and  paid  for  as  the  male 
servant  of  any  other  person  or  not,  or  whether  a  qualified 
person  or  not,  to  be  a  gamekeeper  to  any  such  manor,  with 
authority  to  such  person  as  gamekeeper,  to  kill  game  within 
the  same,  for  his  own  use,  or  for  the  use  of  any  other  per- 
son, to  be  specified  in  such  appointment  or,  deputation, 
whether  qualified  or  not 

The  preceding  statutes,  authorizing  the  appointment  of 

1--- ■  -  ___^__       _^^_  .  — ^ —     .  . 

(5)  i*  e.  Royalties  of  the  same  nature  with  manors.  If  royalties 
of  a  higher  nature  had  been  meant,  the  statute  would  have  begun 
with  them.  Per  Lord  Mansfield,  C.  J.  in  £.  of  Ailesbury  v.  Pattison, 
Doug.  28. 

(6)  **  A  lord  of  a  manor  cannot  convey  to  another  the  power  of 
appointing  a  gamekeeper,  without  a  conveyance  also  of  the  manor 
itself.  Such  a  power  is  a  mere  emanation  of  the  manor^  and  inse- 
parable from  it,"     Per  Lord  Kenyon,  C.  J.  5  T.  R.  20. 
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gamekeepers,  do'uot  extend  to  the  lords  of  a  waipentake  or 
hundred^. 

By  Stat  95  6.  3.  c.  50.  s.  Q.  deputations  of  gamekeepers 
must  be  registered  with  the  clerk  of  the  peace,  &c.  and  cer- 
tificates thereof  (stamp  duty  one  guinea,  that  is,  10s.  6d.  by 
this  statute,  and  lOs.  6d.  by  stat.  31  6.  3.  c.  21.)  must  be 
taken  out  annually;  and  a  penalty  of  901.  is  imposed  on 
gamekeepers  neglecting  to  register  their  deputations  within 
twenty  days  after  they  are  granted,  and  neglecting  to  take  out 
their  certificates.  By  stat.  5$  Geo.  3.  c.  93.  Sched.  (L.)  V^IL 
On  an  appointment  of  a  new  gamekeeper,  within  the  year» 
the  certificate  of  the  former  gamekeeper  may  be  renewed 
free  of  duty  or  fee. 

A  deputation  to  a  gamekeeper,  who  is  neither  himself 
qualified  to  kill  game',  nor  is  a  servant  to  the  lord  of  the 
manor,  need  not  slate  on  the  face  of  it,  that  he  is  appointed 
to  kill  game  for  the  use  of  the  lord;  and  it  will  be  presumed, 
that  whatever  game  he  kills  is  for  the  lord*s  use,  till  the  con- 
trary is  proved.  N.  This  case  occurred  before  the  stat.  48 
G.  3.  c.  93. 

A  gamekeeper  was  authorized  by  his  deputation  to  seize 
greyhounds,  selting-dogs,  ferrets,  and  to  do  all  things  belong- 
ing to  the  office  of  gamekeeper,  according  to  the  direction  of 
the  acts  of  parliament:  it  was  holden",  that  be  was  not  there- 
by authorized  to  seize  hounds. 

The  stat  4  and  5  W.  and  M.  c.  23.  s.  4.  gives  to  lonls  of 
manors,  or  their  gamekeepers,  the  same  protection  in  resist- 
ing offenders  within  the  precincts  of  their  manors  in  the 
night-time,  as  the  law  afibrds  to  the  keepers  of  ancient 
chases,  parks,  or  warrens. 

It  is  no  defence  to  actions  of  debt  for  penalties  on  the 
game  laws'*,  that  the  defendant  acted  bond  Jide  as  game- 
keeper of  the  manor,  in  which  the  oflence  was  committed, 
under  a  deputation  from  a  person  claiming  a  right  to  ap- 
point the  gamekeeper,  there  not  being  any  ground  for  such 
claim. 

A  question  respecting  the  boundaries  of  a  manor^,  or  the 
right  to  a  manor',  cannot  be  tried  in  an  action  on  the  game 
laws.  But  in  an  action  against  a  gamekeeper  for  a  penalty 
for  using  a  gun  to  kill  game  without  being  qualified,  evidence 

k  £.of  AilesburyT.  Pattison,  Doug.  28.  o  Hankins  v.  Bailey,  per  BaUer»  J.  So- 

1  Spurrier  v.  Vale,  1  Camp.  N.  P.  C.  467.  menet  Summ.  Ass.  1791. 

10  Eaat,  413.  p  Blunt  v.  Grimes,  per  Buller,  J.  Wilt- 

m  Grant  v.  Hulton,  1  B.  and  A.  134.  shire  Lent  Ass.  1789,  cited  in  Cal- 

n  Calcraft  v.  Gibbs,  5  T.  R.  19.  ciaft  v.  Gibbf,  4  T.  R.  681. 
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of  the  real  title  to  the  manor  is  admisBible*^  for  the  purpose 

of  negatiring  the  existence  of  a  colourable  title  in  the  person 
under  whom  the  defendant  claims  to  act  Entries  in  the 
books  of  the  clerk  of  the  pe^ ce  of  deputations  formerly 
granted  to  game-keepers  by  tne  real  owner  of  the  manor,  are 
also  evidence'  to  shew  that  manorial  rights  were  publicly 
exercised  by  him»  and  that  the  person  whose  title  was  set  up 
by  defendant,  knew  that  he  haa  not  any  title. 

Trespass  for  killing  a  dog*.  Plea  by  King,  that  Ld.  Caw*> 
dor  was  possessed  of  a  close  within  and  parcel  of  the  manor 
of  £•  of  which  he  was  lord,  and  the  defendant  King  was  the 
gamekeeper;  and  because  the  dog  was  hunting  hares  in  the 
close,  King»  as  gamekeeper,  for  the  preservation  of  the  hares» 
killed  the  dog.  On  demurrer  the  plea  was  holden  b&d;  Ld. 
Ellenborougb,  C*  J.  observing,  **  The  question  is,  whether 
the  plaintiff's  dog  incurred  the  penalty  of  death  for  running 
after  a  hare  in  another's  ground  ?  There  is  no  question  here 
as  to  the  right  of  the  game.  The  gamekeeper  had  no  right 
to  kill  the  plaintiff's  dog  for  following  it.  The  plea  does  not 
even  state  that  the  hare  was  put  in  perils  so  as  to  induce  any 
necessity  for  killing  the  dog  m  order  to  save  the  hare.*' 


III.  Of  the  Statutes  5  Ann.  c.  14.— 9  Ann.  e.  25.-28  G.  «. 
c.  12.  relating  to  the  Preservation  of  the  Game;  the 
Penalties  imposed  /or  Offences  against  these  Sta- 
tutes ;  the  Modes  of  recovering  the  Penalties^  1st, 
by  Distress^  ^^y^  by  Action  of  Debt,  and  herein 
of  the  Stat.  8  G.  I.  c.  19.— 26  G.  S.  c.  2.-2  G.  3. 
e.  19. — 58  Geo.  3.  c.  75. 

^  Bt  Stat  5  Ann.  c.  14.  (made  perpetual  by  stat  9  Ann. 
c.  25.)  s.  2.  "every  h'L^iHer,  chapman^  earner,  innkeeper, 
victualler,  or  alehouse-keeper  (7),  who  shall  have  in  his  cus« 

q  Hunt  ▼.  Aodtcws,  3  B.  and  A.  341.  ■  Vere  ▼.  Lord  Cawdor  and  Kins>  ^  1 
r  lb.  •  East.  568. 

t  See  Kearle  y.  Boulter,  Say.  R.  191. 

r 

(7)  By  a  subsequent  stat.  28  G.  2.  c.  12.  (reciting  the  stat.  5  Ann. 
c.  14.)  **  Persons,  qualified  or  not  qualified^  selling,  exposing,  or 
ofifering  to  sale,  any  hare,  pheasant,  partridge,  moor,  heath-game, 
er  grouse,  are  for  every  such  oflfence  made  liable  to  the  same  for- 
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tody  or  poesession  aay  hare^  pheaiant,  partridge^  moon 
heatb-game*  or  grouse^  or  shall  buy,  sell,  or  offer  to  sell 
any  bare,  &c.  unless  such  game  in  the  hands  of  such  carrier 
be  aent  up  by  a  person  qualified  to  kill  the  game,  shall,  upon 
every  sticb  offence,  be  carried  before  some  J.  P.  for  the 
county,  city.  &c  where  the  offence  is  committed,  and  being 
convicted  upon  view,  or  upon  the  oath  of  one  or  more  cre- 
dible witnesses^  shall  forfeit  for  every  hare,  &c*  the  sum  of 
51.;  one  half  to  the  informer,  and  the  other  half  to  the  poor 
of  the  parish  where  the  offence  is  committed;  (the  subse- 
quent part  of  this  section  directs,  that  the  penalty  shall  be 
levied  by  distress,  and  for  want  of  distress,  the  offender  shall 
be  punished  by  three  months*  imprisonment  for  the  first,  and 
by  four  months'  for  the  second  offence,  and  that  before  the 
allowance  of  any  certiorari  to  remove  conviction  under  this 
statute,  the  party  convicted  shall  enter  into  a  recognizance, 
with  sureties,  conditioned  for  the  payment  of  costs  to  the 
prosecutor  within  fourteen  days  after  conviction  or  proce- 
dendo granted,  and  in  default  thereof,  J.  P.  may  proceed  to 
execution,  &c.)  And  for  the  better  discovery  of  offenders*, 
*'  any  person  who  shall  destroy,  sell,  or  buy  any  hare,  &c.  and 
shall  within  three  months  malce  discovery  of  any  higgler,  &c. 
(who  hath  bought  or  sold,  or  offered  to  buy  or  sell,  or  had 
in  his  possession,  any  bare,  &c.  so  as  the  offender  shall  be 
convicted),  shall  be  discharged  of  all  penalties,  and  entitled 
to  all  the  advantages  of  an  informer  under  this  statute.** 

**  If  any  person''  not  qualified,  shall  keep  or  use  any  grey- 
hound, setting-dogs,  hayes,  lurchers  (8),  tunnels  or  other  en- 
gines (9)  to  kill  and  destroy  the  game,  and  shall  be  thereof 

Q  s.  3.  z  s.  4. 


feitures  and  penalties  as  are  inflicted  by  the  recited  act  upon  hig- 
glers, &c.  And  *  **  if  any  bare,  pheasant,  partridge,  &c.  shall  be 
found  in  the  shop,  house,  or  possession  of  any  poulterer,  salesman, 
fishmonger,  cook,  or  pastry-cook,  the  same  snail  be  adjudged  to  be 
an  exposing  thereof  to  sale  within  the  meaning  of  this  act,  and  the 
recited  act,  or  any  other  act ;  the  forfeitures  to  be  recovered  and  pe- 
nalties inflicted  to  be  applied  in  manner  prescribed  by  the  recite^ 
act,  or  by  any  other  act  since  made  for  the  preservation  of  the  game. 

(8)  A  hound  is  not  within  this  statute,  not  being  expressly  men- 
tioned, and  the  words  **  other  engines"  coming  alter  tunneJs,  are 
applicable  to  inanimate  things  only.     Hooker  v.  Wilks,  Str.  1 126. 

(9)  **  As  greyhounds,  setting-dogs,  hayes,  lurchers,  and  tunnels, 
are  expressly  mentioned  in  this  statute,  it  is  not  necessary  to  allege 

•  S.2. 
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convicted  upon  the  oath  of  one  or  two  credible  witnesses/ by 
the  justice  or  justices  of  the  peace  where  such  oifence  is  com- 
mitted, the  person  so  convicted  shall  forfeit  61. ;  one  half  to 
be  paid  to  the  informer,  and  the  other  half  to  the  poor  of  the 
parish  where  the  same  was  committed ;  (the  subsequent 
part  of  this  section  prescribes  the  like  mode  of  execution  as 
is  prescribed  in  the  second  section,  and  then  proceeds  to 
enacts  *'  that  J.  P.  within  their  districts^  and  lords  and  ladies  of 


that  any  of  these  have  been  used  for  killing  or  destroying  the  game; 
and  the  rather,  as  they  can  scarcely  be  kept  for  any  other  purpose 
than  to  kill  or  destroy  the  game ;  but  as  guns  are  not  expressly  men- 
tioned, and  as  a  gun  may  be  kept  for  the  defence  of  a  man's  house, 
and  for  other  lawfal  purposes,  it  is  necessary  to  allege^  in  order  to 
its  being  comprehended  within  the  meaning  of  the  words,  **  any 
other  engines  to  kill  the  game,**  that  the  gun  had  been  used  for  kill- 
ing the  game."  Per  Lee,  C,  J.  in  Wingfield  v.  Stratford,  Say.  R. 
15.  N.  **  If  a  person  go  in  pursuit  of  game  with  a  dog  and  gun  on 
the  same  day,  he  can  only  be  convicted  in  one  penalty.*'  Per 
Lord  Kenyon,  C.  J.  in  R.  v.  Lovet,  7  T.  R.  153.  In  Molton  v. 
Cheeseley,  I  Esp.  N.  P.  C.  1 23,  it  was  proved  that  a  pheasant  had 
been  killed  by  accident  by  the  defendant's  dog;  and  the  defendant 
had  afterwards  carried  it  away.  Two  penalties  were  sought  to  be 
recovered,  one  for  having  the  pheasant  in  his  possession,  not  being 
qualified,  the  other  for  keeping  a  dog  to  kill  game.  Mr.  Justice 
BuIIer  is  said  to  have  ruled  that  the  plaintiff  could  go  for  one  pe- 
nalty only,  *'  for  that  both  offences  being  by  the  same  act,  the 
plaintiff  could  recover  but  one  penalty  under  the  same  statute." 
The  wording  being  equivocal,  it  was  considered  at  first,  as  if  by  the 
word  act  was  to  be  understood  statute;  which,  it  was  agreed  on  all 
hands,  could  not  have  been  ruled  by  the  learned  judge,  who  proba- 
bly said  that  two  penalties  could  not  be  recovered  under  this  statute 
for  the  same  act  done  by  the  defendant.  N.  A  farmer  who  keeps  a 
setting-dog  for  his  landlord,  is  not  to  be  considered  as  keeping  a  dog 
for  the  destruction  of  the  game  within  this  statute.  Reed  v.  Phelps, 
B.  R.  E.  52  G.  3.  There  was  not  any  evidence  in  this  case  of  the 
dog  having  ever  been  used  by  the  party  for  killing  game.  See  15 
East,  271.  In  order  to  constitute  the  offence  of  keeping  a  setting- 
dog,  within  the  5th  and  6th  Ann.  c.  14.  s.  4.  the  dog  must  be  kept 
for  the  purpose  of  killing  and  destroying  game;  and  therefore,  where 
it  appeared  that,  at  the  time  when  the  alleged  offence. was  charged 
to  have  been  committed,  the  dog  was  tied  up,  and  never  went  out 
into  the  field  with  its  master,  this  was  held  not  to  be  an  offence 
within  the  statute.  Hayward  v.  Horner,  5  B.  and  A.  317.  So  where 
it  appeared  that  the  dog  was  kept  for  the  purpose  of  a  house-dog. 
Briarly  v.  Athorne,  ib.  in  notis.  An  unqualified  person  going  out 
with  a  qualified  owner  of  greyhounds,  is  not  liable  to  a  penalty. 
Lewis  V.  Taylor,  16  East,  49.    See  3  Carapb.  328. 
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manors,  within  their  manors,  may  take  away  any  such  hare, 
&c  from  any  such  higgler,  &c*  or  other  person  not  qualified  to 
kill  the  same ;  and  may  take  to  their  own  use  such  dogs, 
nets,  or  other  engines  in  the  power  or  custody  of  persons  not 
qualified  to  ^^ep  (10)  the  same;")  ''and  lords  and  ladies  of 
manors  may,  by  writing,  under  hand  and  seal»  empower  their 
gamekeepers  upon  their  manors  to  kill  any  game ;  but  that 
such  gamekeepers  who  shall  under  colour  of  authority  kill  or 
take  game,  and  afterwards  sell  the  same  to  any  person,  with- 
out the  consent  of  their  lords,  and  shall  be  convicted  thereof 
upon  complaint  by  the  lord  of  the  manor,  upon  the  oath  of 
one  or  more  witnesses  before  a  J.  P.,  shall  be  committed  to 
the  house  of  correction  for  thcee  months,  &c.'* 

By  a  subsequent  statute^,  **  if  any  hare,  pheasant,  par- 
tridge, &c.  shall  be  found  in  the  shop,  house,  or  possession 
(11)  of  any  person  not  qualified  in  his  own  right  to  kill  game, 

7  Stat.  9  Ann.  c.  25.  i.  2. 


(10)  A  justice  of  the  peace  under  this  stat.  cannot  seize  the  gun 
of  a  gamekeeper,  although  he  is  sporting  for  the  purpose  of  killing 
game  in  anotner  manor  than  that  for  which  he  has  received  bis  de- 
putation ;  for  the  pow.^r  of  seizure  under  this  act  extends  to  those 
persons  only  who  are  not  qualified  to  keep  engines  for  the  destruction 
of  the  game,  and  gamekeepers  are  qualified  to  keep  such  engines  any 
where.  Rogers  v.  Carter,  €•  B.  2  Wiis.  387.  It  was  admitted, 
however,  in  this  case,  that  if  the  gamekeeper  had  actually  killed 
game  beyond  the  limits  of  his  own  manor,  he  would  have  been  liable 
to  the  penalties  of  this  statute.  A  magistrate,  who  convicts  an  un- 
qualified person  of  killing  game  under  the  statute  5  Ann.  c.  14.  and 
causes  his  dog  to  be  brought  for  the  purpose  of  seizing  it,  may  order 
the  dog  to  be  killed  without  any  formal  adjudication  of  seizure. 
Kingsnorth  v.  Bretton,  5  Taunt.  416.  Before  game  in  the  lands  of  an 
unaualified  person  can  be  seized  within  a  manor  for  the  use  of  the 
lord,  the  lord  must  exercise  on  the  specific  case  his  judgment  whether 
the  person  possessing  the  game  is  or  is  not  qualified.*  But  after 
such  judgment  exercised,  the  lord  may  take  the  game  by  the  hands  of 
another.  The  lord  of  a  manor  who  is  also  a  justice  of  peace  is  en« 
titled,  by  stat.  24  Geo.  2.  c.  44.,  to  a  month's  notice  of  an  action 
brought  against  him  for  taking  away  a  gun  in  the  house  of  an  un- 
qualified person,  for  it  will  be  presumed  he  acted  as  a  justice.  Briggs 
V.  Evelyn,  2  H.  Bl.  114. 

(11)  The  plaintiff  declared  in  debt  for  the  5Z.  penalty  given  by 
this  stat.  against  the  defendant  for  exposing  to  sale  a  hare,  not  being 
qualified  in  bis  own  right  to  kill  game,  nor  entitled  thereto  under 
any  person  so  qualified.  At  the  trial  it  was  proved  that  the  plaintiff 
went  out  coursmg,  and  killed  a  hare  on  Shipston  manor,  when  the 
defendant,  who  was  employed  as  a  carpenter  and  woodman  by 

•  Per  Oibbs,  C.  J.  in  Bird  ▼.  Dale,  7  Taunt.  566. 
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or  beiofT  entitled  thereto  mnier  some  person  so  aoalified,  the 
same  sball  be  idjudged  to  be  an  exposing  to  sale  within  the 
meaning  of  this  act  and  the  statute  d  Ann.  c.  14."  And  by 
s.  3.  *Mf  any  person  shall  take,  kill,  or  destroy  any  hare»  &c. 
in  the  night  time,  the  person  so  oflfending  shall,  for  every 
such  offence,  incur  the  forfeitures"  mentioned  in  the  stat. 
5  Ann.  c.  14.* 

If  the  possession  be  made  out  to  the  satisfaction  of  the 
jury*,  it  is  incumbent  on  the  defendant  to  shew  that  it  was  a 
justifiable  possession,  Where  a  qualified  person  sends  out 
his  huntsman  with  his  hounds^  and  a  hare  is  killed,  which 
the  huntsman  takes  up,  no  penalty  is  incurred  for  killing  the 
game,  and  such  possession^  is  justifiable,  although  the  master 
does  not  accompany  the  huntsman. 

By  the  preceding  statutes,  the  penalties  are  given  half  to 
the  common  informer,  and  half  to  the  poor  of  the  parish, 
upon  summary  canviciUm.  But  by  stat.  8  G,  1.  c.  19.  s.  1.  it 
is  enacted,  that  for  the  recovery  of  the  penalties,  an  action 
of  debt  may  be  brought  in  any  of  the  king^s  courts  of  record 
before  the  end  of  the  next  term  after  the  offence  committed, 
and  the  plaintiff,  if  be  recover,  shall  be  entitled  to  double 
costs.  It  is,  however,  expressly  provided  by  this  statute, 
that  the  party  shall  not  be  prosecuted  twice  for  the  same 
offence,  i.  e.  both  by  action  and  upon  summary  conviction. 

z  See  ftirtber  proTlsions  for  the  pieier-  a  Per  Bayley,  J.  iq  Hemniinsi  v.  Hal- 

▼ation  of  game  daiin|^  Uie  nigbt-tlme^  sey,  B.  R.  H.  3  Ifc  4  Geo.  4. 

and  on  Sunday  and  Christmas-day,  b  Hawke  t.  Jacka,  ComwaU  Samm. 

13  G.  3.  e.  80.  and  56  G.  3.  c.  130.  Ass.  1823.  Best,  J.  M.  8. 


Mr.  Earl,  the  lord  of  the  manor,  and  had  directions  from  him  to  de« 
tect  poachers,  came  ud  and  took  the  hare  from  the  dog,  and  carried 
it  away,  notwithstanding  the  plaintiff  claimed  it,  to  Mr.  Earrs 
steward  according  to  his  instructions.  It  was  holden,  that  the  pos« 
session  of  the  defendant  was  not  such  as  constituted  an  offence,  and 
subjected  him  to  the  penalty  under  the  statute ;  Ld.  Ellenborough, 
C.  i«  observing,  that  tne  derendant  did  not  claim  the  hare  as  his  pro- 
perty nor  acqmre  the  possession  of  it  for  himself,  but  for  his  master, 
on  whose  manor  it  was  taken ;  and  if  this  were  an  offence,  no  case 
could  be  stated  in  which  an  unqualified  person  could  innocently 
come  in  contact  with  game.  It  might  as  well  be  said  that  if  a 
qualified  man  returning  home  with  a  bag  of  game  were  to  foil 
from  btB  horse,  another  person  could  not  lawfully  take  up  the  bag,  in 
order  to  assist  the  owner.  Grose,  J.  added,  that  the  possession  of 
the  game  by  the  defendant  was  rather  for  the  purpose  of  protecting 
the  game,  tnan  in  breach  of  the  laws  for  preserving  it.  Wameford 
V.  Kendall,  10  East,  19. 
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The  time  limited  by  the  laslHuentioned  stet  8  6. 1«  c  19. 
for  bringing  such  action,  viz.  '*  before  the  end  of  the  mud 
term  after  the  offence  committed,"  having  been  found  incon- 
venient, and  in  many  cases  not  sufficient,  it  was  enacted  by 
Stat  26  G.  3.  c.  2.  that  such  action  might  be  brought  ''  be* 
fore  the  end  of  the  second  term^  after  the  offence  commit- 
ted.'* 

It  having  been  found  difficult  to  maintain  the  action  of 
debt  given  by  the  statute  8  G.  I.  a  19.  because  the  evidence 
of  the  rated  inhabitants'  of  the  parish  (to  the  poor  of  which 
the  moiety  of  the  penal tv  was  directed  by  stat  6  Ann.  c  14. 
to  be  applied)  was  disallowed;  the  interference  of  the  legis- 
lature was  again  deemed  necessaiy,  and  it  was  enacted  by 
Stat  2  G.  3.  c.  19*  s.  5.  ''that  any  person  might  sue  for  and 
recover  the  whole  of  the  penalty  for  his  own  use  by  action 
of  debt*  or  on  the  case,  to  be  brought  within  six  months*, 
f.  €•  lunar  months,  after  the  offence  committed,  in  any  of 
his  Miyes^'s  courts  of  record  at  Westminster,  and  that  the 
plaintiff,  if  he  recovered,  should  have  double  costs,  and  that 
no  part  of  the  penalty  should  be  paid  or  applied  to  the  use 
of  the  poor  of  the  parish  wherein  the  offence  was  committed." 
It  is  to  be  observe!!,  that  this  statute  gives  the  whole  penalty 
to  the  informer,  and  not  merely  the  other  half,  in  addition  to 
the  one  half,  which  was  recoverable  by  him  in  an  action  of 
debt  under  stat.  8  6. 1.  c  19. 

By  stat  58  Gea  3.  c.  75.  it  is  enacted,  "that  if  any  person, 
whether  qualified  or  not  qualified  to  kill  game,  buying  any 
hare,  pheasant,  partridge,  moor,  heath-game,  or  grouse,  and 
being  convicted  before  any  one  or  more  justice  or  justices 
of  the  peace,  acting  for  the  county  or  place  where  such 
offence  shall  be  committed,  by  the  oath  ot  one  or  more  wit- 
nesses, shall,  for  every  hare,  &;c.  so  bought  as  aforesaid,  for* 
feit  and  pay  the  sum  of  5/.  one  half  to  be  paid  to  the  informer, 
and  the  other  to  the  poor  of  the  parish  where  such  offence 
shall  be  committed ;  the  same  to  be  levied  by  distress  and 
sale  of  the  offender's  goods,  provided  that  such  conviction  be 
made  within  six  calendar  months  after  the  offence  commit- 
ted." By  sect  2.  any  person  buying,  selling,  or  offering  to 
sell,  or  having  unlawfully  in  his  possession,  any  hare,  &c.  and 
making  discovery  of  any  person  that  hath  within  six  calendar 
months  bought  or  sold  any  such  game,  so  as  any  one  shall  be 
convicted  by  virtue  of  this  or  any  other  stat.  shall  be  dis- 
charged from  all  penalties  to  which  he  may  be  liable  before 

c  Soe  post.  D.  (12.)  e  S,  6. 

d  See  Portnittii  v.  Okedeo,  Say.  R.  179. 


888  GAME- 

and  at  the  time  of  making  such  dUcoveiy,  provided  that  no- 
thing in  this  act  shall  diBcharge  such  discoverer  from  any  pe- 
nalties in  respect  of  a  prosecution  actually  pending,  or  a  con- 
viction or  judgment  had  against  him,  at  the  time  of  making 
such  discovery,  and  the  3rd  sect  of  the  same  act  authorizes 
any  other  person  to  recover  the  whole  of  the  penalty  to  his 
own  use  by  action  of  debt,  or  on  the  case,  in  any  of  his  Ma- 
jesty's courts  of  record,  wherein  the  plaintiff,  if  he  recover, 
shall  have  double  costs,  and  no  part  of  the  said  penalty  reco- 
vered in  such  action  shall  be  paid  to  the  use  of  the  poor  of 
the  parish,  provided  that  no  such  action  shall  be  brought  but 
within  six  calendar  months  next  after  the  offence  committed.'* 
See  Mr.  Coleridge's  remark  on  the  foregoing  statute,  4  BL 
Comm.  p*  175. 


IV.  Of  the  Statutes  relating  to  the  Destruction  of  the  Game 
at  improper  Seasons  oftlie  Year — Stat,  2  G.  3.  c.  19. 
— 13  G.  3.  c.  55. — 39  G.  3.  c.  Si.^Declaration — Evi- 
dence. 

**  Persons  taking,  killing,  destroying,  carrying,  selling, 
buying,  or  having  in  their  possession  or  use,  any  partridge 
within  the  kingdom  of  Great  Britain,  between  the  first  day 
of  February  and  the  first  day  of  September';  or  any  phea- 
sant between  the  first  day  of  February  and  the  first  day  of 
October^,  excepting  pheasants  taken  in  the  season  allowed, 
and  kept  in  a  mew  or  breeding  place,  are  subject  to  a  penalty 
of  5/.  for  eveiy  bird.'* 

By  Stat.  13  6.  3.  c.  55.  a  similar  provision  is  made  for  the 
preservation  of  black  game  betwen  the  10th  of  December 
and  the  20th  of  August,  and  red  game  between  the  10th  of 
December  and  the  19th  of  August;  but  the  penalty  imposed 
on  persons  offending  against  this  last-mentioned  statute  is, 
for  the  first  offence,  a  sum  not  exceeding  901.  nor  less  than 
lOi  and  for  every  subsequent  offence,  a  sum  not  exceeding 
30/.  nor  less  than  90L  recoverable  by  action  of  debt  at  the 
suit  of  any  person,  in  any  of  the  king's  courts  of  record  at 
Westminster,  or  great  sessions  in  Wales;  the  action  to  be 
commenced  within  six  calendar  months  after  the  act  com- 
mitted, to  which  defendant  may  plead  the  general  issue,  and 

f  Stat.  39  G.  3.  c.  34.  s.  3.  g  Stat.  2  G.  S.  c.  19.  ft.  1. 
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give  the  special  matter  in  eyidence.  It  is  provided  further, 
by  this  8tatute\  that  if  the  plaintiff  be  nonsuited  or  discon- 
tinue^  or  if  there  be  a  verdict  for  defendant,  or  judgnoent 
against  plaintiff  on  demurrer,  the  defendant  shall  be  entitle^ 
to  treble  costs. 

Dedaratian. 

In  an  action  on  the  statutes  for  the  preservation  of  the 
game,  it  is  usually  stated  in  the  declaration,  that  the  defend- 
ant, six  months  next  before  the  commencement  of  the  ac* 
tion  (12),  kept  a  gun,  or  snare,  lap.  as  the  case  may  be,  for 
the  destruction  of  the  game,  the  defendant  not  being  a  person 
qualiGed  by  the  laws  of  the  realm  (13)  so  to  do  contrary  to 


I 


h  S.  13. 


(12)  It  is  usual,  but  not  necessary,  to  allege,  that  the  action  was 
commenced  within  the  limited  time ;  it  must,  however,  be  proved 
at  the  trial  to  have  been  so  commenced.     If  the  time  has  lapsed, 
the  defendant  may  take  advantage  of  it  on  the  plea  of  nU  deheU     It 
will  be  proper  to  remark,  that  by  stat.  26  G.  2.  c*  2*  the  action 
must  be  commenced  before  the  end  of  the  second  term  afler  the  of- 
fence committed ;  and  by  stat.  2  G.  3.  c.  19.  s*  ^«  within  six  months 
(by  which  must  be  understood  lunar  months*)     In  Lee  v.  Clark*,  it 
was  objected,  on  error  after  verdict,  1st,  that  the  declaration  alleged 
the  action  to  have  been  commenced  within  six  ccUendar  months  in- 
stead of  lunar  months ;  and  2dly,  that  it  was  not  averred  that  the 
action  was  commenced  within  two  terms,  as  well  as  within  six 
months.    In  support  of  this  objection*  it  was  contended,  th^t  though 
the  last  statute  (2  G.  3.  c.  19.)  sa^s  within  six  months,  yet  that 
would  not  in  all  cases  extend  the  time  given  by  the  former  statute, 
so  that  the  latter  only  operated  as  a  repeal  pro  tonto,  and  both  sta^ 
tutes  were  still  in  force,  and  must  be  taken  to  have  limited  the  ac- 
tion to  be  commenced  within  six  months,  provided  it  did  not  extend 
beyond  two  terms ;  that  the  words  in  stat.  2  G.  3.  c.  19.  were  nega- 
tive words,  and  not  words  of  extension.    But  the  court  over-ruled 
the  objection,  observing  that  the  allegations  were  not  material,  and 
that  the  court  could  not  presume, .  tliat  the  fact  was  not  proved  to 
have  happened  within  the  time  prescribed  by  law  for  the  commence* 
ment  of  the  action* 

(13)  It  is  not  necessary  in  actions  to  negative  the  ciualifications 
specially.  Bluet  a.  t.  v.  Needs,  Comyo*s  R.  522.  The  modem 
practice  is  in  conformity  to  this  decision,  against  the  authority  of 
which,  bowever^  Foster,  J.  in  R.  v.  Jarvis,  inclined.    See  1  ^t*i 

•:r  East,  333. 
Vol..  U-  ? 
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the  form  of  the  statute  (14),  whereby  and  by  force  of  the 
statute  (15),  an  action  hath  accrued,  &c« 

In  an  action  on  stat.  5  Ann.  c.  14.  for  keeping  and  using  a 
dog  to  kill  game,  it  must  be  stated  in  the  declaration  what 
sort  of  a  dog  it  was^. 

In  an  action  on  the  stat  0  Ann.  a  95.  far  exposing  a  hare 
to  sale^  it  is  sufficient  to  allege  that  the  defendant,  not  being 
Q  person  qualified  in  his  own  right  to  kill  garoe^,  nor  being 
entitled  thereto  under  a  person  so  qualified,  Md  a  hare  in  his 
possession;  for,  by  s.  *2»  if  a  hare  be  found  in  the  possession 
of  such  person,  it  shall  be  deemed  an  exposing  to  sale.  But 
see  Warneford  v.  Kendall,  ante,  n.  (1 1)  as  to  the  circumstances, 
under  which  possession  of  game  shall  not  be  deemed  an 
oifence  against  this  statute. 

i  Reason  v.  Lisle,  Gomyn^s  R.  676.        k  Jones  q.  t  ▼.  Bishop,  Soy.  R.  64. 


R.  647*  n.  A  different  rule  holds  Jn  the  case  of  coavictioiis  on  this 
statute,  for  there  the  qualiAcation  must  be  specifically  negatived. 
R.  V.  Jsrris,  H.  30  G.  2.  B.  R.  cited  by  Kenyon,  C.  J.  from  I)un« 
nine*s  note  in  1  East,  643.  R.  t.  Eamshaw,  E.  5).  G.  3.  15  East, 
45o.  But  it  is  sufBcient,  if  the  qualifications  be  negatived  ia  the 
information  and  adjudication;  it  is  not  necessary  to  negative  them 
in  the  evidence.    R,  v.  Turner,  5  M.  &  S.  206. 

(14)  Where  an  action  is  founded  on  a  statute,  it  is  necessary,  in 
some  manner,  to  shew  that  the  offence  on  which  the  party  proceeds, 
is  an  offence  against  the  statute ;  and  if  it  be  not  shewn,  it  will  be 
error  after  verdict.  Lee  v.  Clarke,  2  East*8  R.  333.  In  proceed- 
ings on  the  stat.  5  Ann.  c.  14.  it  is  to  be  observed,  that  that  statute 
alone  creates  the  offence  and  eives  the  penalty.  This  statute  was 
originally  a  temporary  law,  but  oefore  it  ezpirea,  it  was  made  per- 
petual (by  stat.  9  Ann.  c.  25.)  Consequently,  in  such  case,  the 
allegation  that  the  defendant  committed  the  offence  contrary  to  the 
form  of  the  statute  is  proper.  Adjudged  on  motion  in  arrest  of 
judgment,  E.  of  Clanricarde  v.  Stokes,  7  East,  516. 

(15)  Formerly,  I  believe,  it  was  usual  to  say,  <^  whereby  and  by 
force  of  the  statutes;"  but,  in  the  case  of  E.  of  Clanricarde  v^ 
Stokes,  7  East,  516.  the  oourt  were  of  opinion,  that  npon  a  suppo- 
sition that  it  was  necessary  that  the  court  should  refer  to  the  statute 
giving  the  remedy,  for  which  it  was  admitted  that  no  express  autho- 
rity could  be  found,  yet  they  thouffht^  that  in  the  case  before  the 
court,  the  stat.  *2  G.  3.  c.  19.  aume  eave  the  remedy,  without 
reference  either  to  the  stat  8  G.  1.  or  the  stat.  26  G.  2.  inasmuch 
as  it  save  the  whole  penalty  to  the  informer,  and  not  merely  the 
other  half  in  addition  to  the  one  half  given  by  the  stat.  8  G.  1.  and 
consequently,  that  the  declaration,  concluding  by  reason  whereof, 
and  by  force  of  the  ttaMs,  was  correct. 
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A  joint  action  may  be  maintained  against  several  defend- 
ants'^ e.  g.  for  keeping  a  lurcher  to  kill  and  destroy  the  game* 
and  a1tt»oagfa  the  juiy  find  a  verdict  for  the  ptaiotiff  as  to 
some  of  the  defendanu  only,  the  plaintiff  will  be  entitled  to 
recover  the  penalty ;  for  the  action  is  founded  on  a  tort,  and 
not  on  a  contract. 


Epidenee* 

The  plaintiff  must  prove  that  the  defendant  committ^ 
tiie  act»  constituting  the  offeBce,  and  that  tbe  action  was 
brought  within  the  limited  time".  It  is  not  necessaiv  for 
the  plaintiff  to  give  negative  evidence  of  the  want  of  the 
qualification  in  the  defendant*;  for  the  proof  of  the  fact 
having  been  oooMttittad  bf  the  defenduit  is  sndBcient  to 
throw  the  onus  upon  hin,  of  proving  that  he  was  qualtBed 
to  do  it 

In  eonvietions  on  the  ^ame  laws^  a  difllerent  rule  holds^  and 
some,  though  slight,  evidence  of  the  want  of  aualification  ta 
required*  to  be  given  bv  the  prosecutor;  but  tne  better  opt« 
nion  seems  to  be,  that  the  prosecutor  ought  not  to  be  required 
to  give  such  evidence;  however,  in  R.  v.  Stone,  1  £ast,  (ISO. 
the  Court  of  King's  Bench  were  equally  divided  on  thia 
point,  Kenyon,  C.  J.  and  Grose,  J.  being  of  opinion,  that  the 

Erosecutor  ought  to  give  such  evidence,  Lawrence,  J.  and 
e  Blanc,  J.  eonira. 

During  the  period  when  part  of  the  penalty  was  given  t6 
the  poor  of  the  parish'^  the  name  6f  the  parish  was  matter  of 
substance;  but  since  the  makinpp  the  stat  2  Q.  3.  c.  19.  which 
gives  the  whole  penalty  to  the  mformer.  the  name  of  the  pa* 
rish^  stated  in  the  declaration,  is  considered  merely  as  a  ve- 
nue, and  the  plaintiff  may  prove  the  defendant  guilty  in  any 
other  parish  within  the  county. 

1  Hard^an  t.   Whitaker,    t   ta»t^  o  Per  Cbambre,  I.  1  fios.  k  Pal.  307. 

673.  n.  p  Clerk  v.  Taylor,  Hertford  Sum.  Am. 
m  tee  ast^  p.  880.  ISOO,  ptt  KtajoiH  0.  J.  3  Bip<  N.  P. 

a  Ailai.iii  EL  T.aiODe,!  Eait»638«  C  ai8. 
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Y.  Of  the  Duties  mitde  payable  in  respect  of  killing  Game* 

• 

By  Stat  48  G.  3.  c.  55.  intitled  (inter  alia)  an  act  for  re- 
pealing the  duties  on  game  certificates,  and  granting  new 
duties  to  be  placed  under  the  management  of  the  commis- 
sioners of  taxes,  "Every  person  using  any  dog,  gun,  net/ 
or  other  engine,  for  the  purpose  of  taking  or  killing  game, 
or  any  woodcock,  snipe,  quail,  or  landrail,  or  any  conies  in 
G.  B. ;  if  such  person  be  a  servant  to  a  person  charged  in 
respect  of  such  servant  by  this  act,  and  shall  use  any  dog, 
&c.  for  any  of  the  before-mentioned  purposes,  upon  a  manor 
or  royaity  in  England,  Wales,  or  Berwick-on-Tweed,  or 
Scotland,  by  virtue  of  a  deputation  or  appointment  duly  re- 
gistered or  entered  as  gamekeeper,. is  charged  with  the  annual 
sum  of  11.  Is.  (15)  and  if  not  a  servant  for  whom  the  duties 
on  servants  shall  be  charged,  the  annual  sum  of  31;  Ss.  (17) ; 
and  every  other  person  using  any  dog,  &c.  for  any  of  the 
purposes  before  mentioned,  is  chargeable  with  the  annual 
sum  of  Si.  Ss.  with  two  exceptions  only ;  1.  the  taking 
woodcocks  and  snipes,  with  nets  and  springs;  and  S.  the 
.taking  or  destroying  conies  in  warrens,  or  in  any  enclosed 
ground,  or  by  anv  person  in  land  in  his  occupation,  either 
i>y  himself  or  by  bis  direction."  These  duties  are  to  be  paid 
to  the  collector  of  assessed  taxes  for  the  place  where  party 
/esides;  and  the  collector  is  authorised  to  give  a  receipt, 
and  to  demand  Is.  of  the  party  for  the  same,  over  and  above 
the  duty,  as  a  compensation  for  his  trouble.  The  receipt 
being  delivered  to  the  clerk  of  the  commissioners  of  the 
district,  he  will  exchange  it  for  a  certificate,  gratis.  Game- 
Iteepers,  in  whose  behalf  a  receipt  and  certificate  have  been 
obtained  by  their  masters,  are  not  required  to  obtain  a  cer- 
tificate for  themselves:  but  it  is  provided  that  the  certifi- 
cate shall  be  void  upon  the  revocation  of  the  deputation, 
but  the  same  may  be  renewed,  for  the  remainder  of  the  year, 
in  behalf  of  the  new  gamekeeper.  The  same  statute  pror 
vides  that  unqualified  persons  shall  not  be  protected  by  the 
certificate ;  and  that  ine  protection  of  gamekeeper's  certifi- 
cates shall  not  extend  beyond  the  limits  of  the  manor  for 


(16)  Four  shillings  were  added  by  stat.  52  Geo*  3.  c.  93. 

(17)  Ten  shillings  and  sixpence  added  to  this  and  the  folio  wing 
sum  by  stat.  52  0.  3.  c.  93. 
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which  they  are  appointed.  The  following  persons  may  de- 
mand the  production  of  certificate,  and  permission  to  read  or 
take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the  parish 
where  the  party  is  using  dog,  && ;  commissioners  of  assessed 
taxes  for  the  county,  riding,  dirision,  or  place ;  lord,  lady^ 
or  gamekeeper  of  the  manor;  inspector  of  taxes  for  the 
district;  any  person  duly  assessed  to  these  duties  for  kill- 
ing game ;  ana  lastly,  the  owner,  landlord,  lessee,  or  occu- 
pier of  the  land.  If  certificate  is  not  produced,  then  the 
party  who  has  made  the  demand,  may  require  the  person 
using  the  dog,  gun;  &c.  under  a  penalty  of  201.  to  oeclare 
his  christian  and  surname,  and  place  of  residence,  and  parish 
or  place  in  which  he  has  been  assessed ;  lastly,  persons  who 
use  dogs,  guns,  &c.  without  havius  obtained  certificate,  are 
to  pay  the  duty  of  31.  38.  by  way  of  surchai^e,  and  a  penalty 
of  201.  By  sUt.  52  G.  3.  c.  93.  Sched.  (L.)  XIII.  the  pe- 
nalties are  recoverable  before  any  two  or  more  commissioners 
for  the  affairs  of  taxes,  who  shall  give  judgment  for  the  pe- 
nalty; or  for  such  part  thereof  as  the  commissioners  shall 
think  proper  to  mitigate  not  being  less  than  one  moiety. 

By  Stat  54  Geo.  3.  c.  141.  (27  July,  1814.)  The  duties 
and  penalties  contained  in  the  schedule  of  the  5^  Geo.  3.  c.  93. 
relating  to  persons  aiding  or  assisting  or  inten4ing  to  aid  or 
assist  in  the  taking  or  killing  of  any  game,  or  any  woodcock, 
snipe,  quail,  landrail,  or  coney,  shall,  after  the  passing  of  this 
act,  severally  cease  and  determine ;  provided  that  the  act^of 
aiding  and  assisting  as  aforesaid,  ^od  in  the  said  act  men- 
tioned, shall  be  done  in  the  company  or  presence  and  for  the 
use  of  another  person  wbo  shall  duly  have  obtained  a  certifi* 
cate  in  his  own  right,  according  to  the  directions  of  the  said 
act,  and  who  therein  shall,  by  virtue  of  such  certificate,  then 
and  there  use  his  own  dog,  gun,,  net,  or  other  engine,  for  the 
taking  or  killing  of  such  game,.  &c.  and  who  shall  not  act 
therein  by  virtue  of  any  deputation  or  appointment. 


(    SQi    ) 
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IMPRISONMENT. 

L  (if  H«  NaUre  qf  tie  Aqtim  fox  fttbe  htprmamen/, 
and  M  what  C!ate$  ii  mat^  b*  maintained. 

IT.  SMtOes  retiring  to  tht  Action  qffalte  In^risonment, 
SI  Jofi,  1.  <u  19<— 24  6.  2.  e.  44. 

m.  Of  the  Fieadingt. 


■»«i^*i»>t   I  .iiiw  I  ^p^f^^^Wtt— ^■— *'*^» 


L  QT  ^A#  Nature  qf  ih$  Aetion.  for  false  Imprisofiment,  and 
in  whai  Case^  H  may  be  mainiemeiL 

False  imprisomnetit  is  a  restraint  on  the  libertjfi  of  tlie 
person  witboiit  lawful  cause;  either  by  eonfinemeikt  in  pri- 
son, stocks,  house,  &c.  or  even  by  forcibly  detaaning  the  party 
in  the  streets,  against  bis  will';  For  Ibis  iiyury  an  action 
of  trespass  vi  et  armia  lies,  uaually  termed  ao  action  tor  false 
imprisonment* 

In  Buller^s  Nisi  Prius,  S3,  it  is  said,  that  every  imprison- 
ment includes  a  battery,  and  it  appears  that  Kenyon,  C.  J. 
was  of  this  opinion  in  Oxiey  t.  Flower  and  another,  bat  this 
has  been  otherwise  decided  since,  in  Emmett  v*  Lyne^  1  Bos. 
and  PuL  N.  R*  S55.  and  ante,  p.  42.  n. ;  the  court  observing, 
that  it  was  absurd  to  contend  that  every  imprisonment  in- 
cluded a  battery. 

An  unlawful  detention  is  a  new  caption,  and  may  be  de- 
clared on  as  such^ 

An  arrest  on  nkesne  process,  which  is  not  returned,  is 
wrongful^  and  false  imprisonment  will  lie  against  the  she- 
riff' ;  so  if  an  officer  of  an  inferior  court  does  not  return 

a  Ftt  Thorpe,  C.  J.  23.  Att.  lb.  104.    o  2  Rol.  Abr.  563.  pi.  9. 

pi.  85.  d  Id.  pi.  18. 

b  Cro.  Jftc.  378. 
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tbe  proceaB  directed  to  bim.  he  is  a  trespasser  ab  tmHo^  and 
false  imprisoDment  lies  agaiost  him ;  for  be  is  as  sherifi  witbin 
tbe  jurisdiction. 

Tbe  sberiff  must,  at  bis  peril,  execute  tbe  writ  upon  tbe 

Kreon  really  named  therein*;  and  if  be  mistakes  tbe  person. 
Is  liable  to  an  action  for  false  imprisonment. 

A*  B^  brought  felse  imprisonment  again^  C/  who  justified 
that  be  had  a  warrant  to  arrest «/.  S.  and  having  asked  A.  Bl 
the  plaintiff,  what  his  name  was,  he  answered  J.  8.  where- 
upon C.  arrested  A.  B.  Plaintiff  demurred,  and  judgment 
for  plaintiff,  because  C«,  the  defendant,  ought  at  his  peril  to 
have  taken  notice  of  the  person  named  in  the  writ 

A  sheriff's  officer*  having  received  a  warrant  to  arrest  A,| 
whose  person  be  had  never  seen,  went  to  her  bouse,  wbcic 
he  found  ber  and  the  plaintiff  together.  Addressing  himself 
to  tbe  plaintiff,  be  said,  **  I  have  a  writ  against  you  ;**  upon 
which  A.  desired  tbe  plaintiff  to  go  with  tbe  olBcer.  The 
officer  immediately  took  plaintiff  to  a  sponging  house,  where 
he  kept  her  all  night ;  but  the  next  mornuig,  having  disco- 
vered bis  mistake,  be  released  her.  Kenyon,  C.  J.  admitted 
tbe  law  to  be  as  stated  in  tbe  preceding  case;  but  considering 
this  as  a  trick  on  tbe  officer,  directed  the  jury  to  give  tbe 

glaintiff  nominal  damages  only,  which  they  did  accordingly, 
ut  if  a  person  whose  real  naaie  is  W»  is  asked  before  pro- 
cess issues  i^inst  him,  whether  bis  name  is  not  John,  and  he 
says  it  is,  he  cannot  maintain  trespass  for  imprisonmeut  under 
process  against  him  by  the  wrong  name^. 

If  a  magistrate's  warrant  be  shewn  by  the  constable*,  wha 
has  the  execution  of  it,  to  the  person  charged  with  an  of- 
fence, and  he  thereupon  toluntarily  and  without  any^  even 
the  slightest  compulsion^  attends  the  constable  to  the  magis- 
trate, who  after  examination  dismisses  him,  it  seems  that 
this  will  not  constitute  an  arrest,  so  as  to  enable  tbe  party 
to  maintain  trespass  for  an  assault  and  false  imprisoo- 
ment  ( 1  ]. 

e  Per  Hdntcibrd,  J.  11  H.  4.  SI.  a.  See  h  Per  Ld.  Ellenboyougli,  C.  J.    Price 

alto  Tburbaae  and  anolber,  Hardr*  v.  Harwood,  3  Camp.  N.  P.  C.  108. 

323.  per  Hale,  C  B.  i   Arrowsmitb  t.  Le  Mesurier,  ^  Bos. 

f  Moor,  457.  Uardr.  323.  S.  P.  &  Pul.  N.  R  221.  See  also  Bieten  ▼. 

%  Ozley  r.  Flower,  fi.  H.  Middx.  Sit-  Bunidge,  3  Camp.  N.  P.  C.  139. 

tings,  Dec.  4.  1800,  MS8.  See  Mor- 

gans  y.  Bridget,  1  B.  A  A.  647. 


(1)  Words  merely  will  not  make  an  arrest.    Genner  v.  Sparks, 
Salk.  79. 
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An  action  for  fake  imprisonment  Mras  brought  by  a  natire 
and  inhabitant  of  Minorca^  (then  part  of  the  dominions  of 
the  crown  of  .Great  Britain)  against  the  governor  of  the  island, 
for  imprisoning  the  plaintiff  at  Minorca^  and  causing  him 
to  be  carried  thence  to  Cartbagena,  in  Spain.  The  plaintiff 
laid  the  venue  in  London,  stating  the  injury  to  have  been 
committed  at  Minorca,  to  wit,  at  London  in  the  parish  of 
St.  Mary-Ie-Bow,  &c.  The  defendant  justified,  on  the 
ground  that  the  plaintfff  had  endeavoured  to  create  a  mutiny 
among  the  inhabitants  of  Minorca,  whereupon  the  defend- 
ant, as  governor,  was  obliged  to  seize  the  plaintiff,  and  im- 
prison him,  &c.  The  plaintiff  replied  de  injurid  sud  proprid. 
After  verdict  for  plaintiff,  with  30001.  damages,  a  bill  of  ex- 
ception was  tendered,  and  error  having  been  assigned 
thereon,  it  was  contended,  among  other  things)  1st,  That 
the  plaintiff,  being  a  Minorquin,  was  incapacitated  from 
bringing  an  action  in  the  king's  courts  in  England :  but  it 
was  holden,  that  a  subject  born  in  Minorca  Was  as  much  en- 
titled to  appeal  to  the  king's  courts  as  a  subject  born  in  Great 
Britain ;  and  that  the  objection  of  its  not  being  stated  on  the 
record,  that  the  plaintiff  was  born  since  the  treaty  of  Utrecht, 
did  not  make  any  difference.  Sdly,  It  was  objected,  that  the 
injury  having  been  done  at  Minorca,  out  of  the  realm,  could 
not  be  tried  in  the  king's  courts  in  England;  but  it  was 
holden,  that  an  action  for  false  imprisonment  being  a  tran- 
sitory action,  it  was  competent  to  the  plaintiff  to  lay  it  in 
any  county  of  England,  although  the  matter  arose  beyond 
the  seas  (9). 

If  a  person  causey  another  to  be  impressed,  he  does  it  at 
his  own  peril,  and  is  liable  in  damages,  if  that  person  can 
shew  that  he  was  not  subject  to  the  impress  service. 

The  defendant  went  to  the  place  of  rendezvous'  for  the 
impress  service,  near  the  Tower,  and  gave  information  that 
there  was  a  young  man  (meaning  the  plaintiff)'  at  a  house 
she  described,  who  was  liable  to  be  impressed,  and  who  was 
a  fit  person  to  serve  his  Majesty.  In  consequence  of  this, 
the  plaintiff  was  seized  by  the  press-gang,  and  carried  on 
board  the  tender,  where  he  was  detained,  until  it  was  dis- 

k  Moystyn  ▼.  FabrigaB,  in  enor,  M.  T.    1   Flewater  v.  Royle,  1  Camp.  N.  P.  C. 
15  G.  3.  B.  R.  Cowp.  161  (2).  187.  Ld.  Blleoborougb,  C.  J. 


(2)  The  proceedings  in  all  the  stages  of  the  cause  will  be  found 
reported  at  great  length  in  the  eleventh  voluqae  of  the  State  Trials^ 
p«  162,  edited  by  Mr.  Uargrave. 
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corered  that  be  bad  never  been  in  a  sbip  before,  except  once, 
when  be  had  been  in  like  manner  wrongfully  impressed. 
An  action  for  trespass  and  false  imprisonment  having  been 
brought,  it  was  objected  that  the  form  of  action  should  have 
been  an  action  on  the  case,  and  not  an  action  of  ti'espass ;  but 
Ld.  Ellenborough,  C.  J.  was  of  a  different  opinion,  observing, 
that  this  was  not  like  a  malicious  prosecution,  where  a  party 
gets  a  valid  warrant  or  writ,  and  gives  it  to  an  officer  to  be 
executed.  There  was  clearly  a  trespass  here  in  seizing  the 
plaintiff,  and  the  defendant  therefore  was  a  trespasser  in  pro* 
curing  it  to  be  done. 

An  action  wilt  not  lie  at  common  law  for  false  impri- 
sonment'", where  the  imprisonment  was  merely  in  conse- 
quence of  taking  a  ship  aspruse^  although  the  ship  has  been 
acquitted. 

Trespass  for  false  imprisonment  will  lie  against  overseers 
of  the  poor  for  imprisonmg  a  man  under  a  justice's  warrant", 
until  he  should  pay  a  sum  of  money  for  the  maintenance  of 
a  child  which  should  be  bom  of  a  woman  then  pregnant  by 
plaintiff,  but  who  had  not  as  yet  been  delivered. 

If  A.,  having  been  robbed*,  suspect  B.  to  be  guilty  of  the 
robbery,  and  take  B.,  and  deliver  him  into  the  chai^ge  of  a 
constable  present,  B.  (if  innocent)  may  maintain  trespass  and 
false  imprisonment  against  A. 

If  a  prisoner  in  execution  escape  by  the  voluntary  permis- 
sion of  the  gaoler,  and  the  gaoler  retake  him,  he  is  liable  to 
an  action  of  false  imprisonment^.  But  an  officer  who  has 
arrested  a  prisoner  on  mesne  process^  and  voluntary  permit- 
ted him  to  escape,  may  retake  him  before  the  return  of  the 
writ,  without  being  liable  to  such  action. 

Trespass  for  false  imprisonment  will  lie  for  a  tletention 
under  a  lawful  process,  if  it  be  executed  at  an  unlawful  time 
as  on  a  Sunday^  ;  for  by  stat.  99  Car.  2.  c.  7.  s.  0.  it  is  pro- 
vided. **  That  no  person  upon  the  Lord*s  day  shall  serve  or 
execute,  or  cause  to  be  served  or  executed,  any  writ,  process, 
warrant,  order,  judgmeut,  or  decree,  (except  in  cases  of  trea- 
son, felony,  or  breach  of  the  peace)  (3);  but  that  the  service  of^  ' 

m  Le  Caux  ▼.  Eden,  Dou§^.  594.  o  Stonehouse  ▼.  Elliott,  6  T.  R.  315. 

n  Wenman  v.  Fisber,  M.  2  G.  2.  B.  R.  p  Atkinson  v.  Mattesoo,  2  T.  R.  172. 

M8S.  cited  in  U.  ▼.  Banghunt.  H.  5.  q  Wilson  v.  Tucker,  Salk.  7S.  5  Mod. 

G.  2.  B.  R.  Sess.  Ca.  vol  1.  p.  149.  95.  S.  C. 


(3)  In  Taylor  v.  Freeman  and  another,  Glouc.  Lent  Ass.  1757. 
MSS.  it  appeared,  that  the  defendants  as  constables,  had  arrested 
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6¥eiy  aocb  wrk,  kt*  sbtU  be  void,  ftad  tbe  peiion  or  penow 
to  aerving  or  execntrng  fche  Mine  aball  be  as  liable  to  the  suit 
of  the  psrtjr  griered)  and  to  atiawer  daoiagea  to  bino  for  doing 
thereof  aa  if  be  or  tbej  bad  dose  the  aame  without  aoy  writ, 
proceia,  tccJ* 

This  statute  forbids  servmg  t^rtginat  pi^ess  only  on  a  Sun^ 
day.  Where,  therefore,  there  has  been  an  escape  against  tbe 
will  of  bailiff,  he  may  rc^ke  on  a  SuQd«y.  Secus,  if  volan- 
taiy.    e  Gundry,  14  MS. 

Trespass  for  false  imprisonment  may  be  maintained  against 
the  sheriff  for  an  arrest  made  by  his  bailiff  afler  the  return- 
day  of  the  writ'. 

So  against  commissioners  of  bankrupt',  who  commit  a  per- 
son suspected  to  detain  effects  of  the  bankrupt  for  not  at- 
tending on  the  Jlrst  summons ;  for  the  statute*  directs,  1st, 
a  summons  to  the  party  (4);  $dly,  on  his  defbult  or  neglect, 
a  warrant  to  bring  him  before  the  commissioners  in  custody 
io  order  to  be  examrned  (5),  or  else  a  second  summons,  at 
their  discretion;  3dly,  if  when  brought  in  dustody  he  rch 
fuses  to  be  examined,  or  upon  a  second  sumfnone  infuses  to 
come  (6),  then,  and  not  before,. the  commissioners  have  power 
to  commit 

r  Panot  t.  Mumferd,  2  Etp.  N.  P.  C.  t  Battya  t.  Greslcy,  S  East,  319* 

585.  Prior,  C.  J.  t  1  Jac  1 .  c.  15.  t.  la 

■ 

the  plaintiff  upon  a  Simdar>  by  virtae  of  a  warrant  from  a  justice  of 
the  peace,  for  getting  a  bastard  child.  An  action  for  £ilse  impri- 
aonnent  having  been  brought,  Adams,  Baron,  held,  that  plaiatiff 
was  entitled  to  reeover* 

(4)  It  is  not  necesjtary  upon  the  summons,  to  tender  the  witness 
the  erpenses  of  his  journey  beforehand ;  though  if  he  be  in  fact 
without  the  me^s  of  taking  the  journey,  it  may  be  an  excuse  for 
not  obeying  the  summons ;  it  lies,  however,  on  the  party  so  sum- 
moned having  a  lawful  excuse  for  not  attending,  to  prove  the  fact, 
in  an  action  of  trespass  and  false  imprisonment  brought  by  him  for 
such  arrest.    Battye  v.  Gresley,  8  £ast,  319. 

(5)  .The  warrant  for  the  arrest  of  tbe  witness,  tn  order  to  examine 
him^  may  issue  after  his  disobedience  to  the  first  summons.  The 
propriety  of  granting  the  warrant  of  commilment  being  an  act  of  dis* 
cretion,  must  be  determined  upon  by  the  commissioners  acting  together 
at  the  time;  and  their  order  to  their  officer,  to  make  out  such  war- 
rant, must  be  taken  to  include  their  direction  as  to  tbe  persons  to 
whom  it  is  to  be  directed;  but  the  mere  act  of  signing  the  names  of 
the  commissioners  to  the  warrant,  may  be  done  by  them  eeparaiely. 

(6)  Tbe  general  practice  has  been  to  issue  a  second  summons  upon 
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When  n  GOmt  hm  jixtMkikm  of  tbe  cauee*,  am)  pvooeeda 
itwmrse  or/hke^  or  erroneouely,  a»  action  does  not  lie  against 
the  party  wlio  soaa,  or  the  ofieer  or  miniater  of  tbe  coart 
who  exeeutsea  the  preeapt  or  proGcss  of  the  conrt;  b«t  when 
the  eourt  has  not  jnriadiction  of  the  eauae,  the  whole  pro- 
eeedkig  being  eor^im  nan  jmlite,  an  action  wilt  lie  againat 
thein,  without  any  regard  to  the  precept  or  process  (T). 

Hence,  where  one  of  the  bail  had  been  arrested  by  process 
out  of  the  Marshalsea",  for  the  purpose  of  satisfying  a  judg- 
Hient  obtained  against  the  pmeiiAt  in  a  cause,  of  wbtcb  the 
MarshalHea  conrt  bad  no  jurisdiction,  it  was  holden,.  that  an 
action  for  fbtse  imprisoofnenl  woutd  lie  against  the  party  who 
saed^  the  marshal  who  directed  the  eacecation  of  the  process, 
and  the  ofBcer  who  executed  the  same* 

III  the  case  of  a  warrant  illegal  on  the  face  of  it  for  an  ex- 
cess of  jurisdiction  in  the  mi^stiate,  trespass  is  maintarnabte 
against  the  committing  megiistrate,  although  the  couTiction 
has  not  been  quashed'^ 

A  conviction  stated,  that  plaintiff,  having  been  brought  be* 
fore  1^  magistrate  on  an  information  charging  him  with  having 
unlawfully  returned  without  a  certificate  to  a  parish  from 
which  he  had  been  removed,  and  that  upon  that  occasion  he 
confessed  himself  guilty:  it  was  holden*,  that  this  conviction 
was  good  upon  the  face  of  it,  and  that  it  was  not  necessary  to 
state  in  it  expressly  any  act  c^  vagrancy,  it  being  for  the  party 
convicted  to  show  in  his  defence,  that  he  did  not  return  in  a 
state  of  pauperism. 

n  Second  resolua^»  Msnb^d^eft  ontf^    y.  GtoDine  ▼•.  Fhnetler,  5  M.  ft  S.  314. 

10  Rep.  76.  a.  z  Manu  t.  Daven,  3  B.  ft  A.  103. 

X  Manbaliea  case,  10  Rep..  68.  b. 
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the  neglect  of  the  first,  before  the  warrant  of  commitment;  but  the 
act  does  not  require  a  second  summons.  It  is  in  the  diijimctive. 
The  first  branch  is  complete,  and  the  next  may  well  be  taken  to 
nean>  that  if  a  pavty,  after  having  once  before  been  summoned^  and 
appearing,  or  having  lawful  impMiment  for  not  appearing,  be  sum- 
moned again,  and  do  not  appear,  &c.  having  no  lawful  impediment, 
be  vuy  be  committed,  as  well  as  if  he  negl^t  to  appear  on  the  firat 
summons^  having  no  lawlal  impediment*  Pef  cunanb.  in  fiattye  v. 
Gredej,  8  £ast^  326. 

(7)  This  pfineiple  has  been  racogiiised  in.  several  oases*  See 
Nichols  V.Walker,  Cro.  Car.  395.  Hill  v.  Bateman,  Str.  711. 
Sheigold  V.  Uolloway,  Str.  1002.  Sessiona  Cases»  vol.  2.  p.  1(K). 
S.  a  Perkin  v.  Procter,  2  Wila.  384..  asdjuace  in  Brown  v«  Comp- 
ton,  8  T.  R.  424. 
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If  a  justice  of  the  peace  mafcea  wansant  to  a  coostable  to 
bring  A.  B»  before  biro,  for  a  matter  of  which  be  has  a  ger 
neral  cognisance^  though  the  J.  P.  had  no  foundation  in  fact 
for  granting  such  a  warrant,  or  though  the  warrant  itself  be 
defective  in  point  of  form,  vet  the  constable  may  justify 
under  it:  but  if  the  J.  P.  make  a  warrant  to  tske  up  A.  B. 
to  answer  in  a  plea  of  debt,  a  constable  cannot  justiry  under 
such  a  warrant,  because  the  justice  has  not  any  jurisdiction 
of  debts". 

Trespass  vi  et  armis  will  not  lie  against  commissioners  of 
bankrupt^,  for  a  commitment  by  them  for  not  fully  answer- 
ing to  their  satisfaction  lawful  questions  proposed  by  them  to 
a  party  whom  they  have  authority  to  examine,  and  upoa  a 
subject  into  which  they  have  authority  to  inquire* 

An  action  for  false  imprisonment  will  lie^  against  a  supe- 
rior officer,  where  the  imprisonment  at  first  was  legal,  but 
was  afterwards  aggravated  with  many  circumstances  of  cru- 
elty, and  continued  beyond  ordinary  bounds.  So  where  a 
captain  of  a  man-of-war  imprisoned  a  person  three  days  for  a 
supposed  breach  of  duty,  without  hearing  him,  and  then  re- 
leased' him  without  bringing  him  to  a  court-martial.  So  also 
against  a  governor  for  maliciously  suspending  a  person  from 
a  civil  office*. 


II.  SUxtutes  relating  to  the  Action  of  False  Imprisonment, 

21  Jiac.  1.  c.  12.— 24  Geo^  fi.  c.  44. 

Stat.  21  Jac.  1.  c.  IS.— By  stat.  21  Jac.  1.  c.  19.  s.  5.  it  is 
enacted,  **ifany  action,  bill,  plaint,  or  suit,  for  false  impri- 
sonment, shall  be  brought  against  any  J.  P.,  mayor,  or  bailiff 
of  city,  or  town  corporate,  headborough,  portreve,  constable, 
tithing-man,  churchwarden,  or  overseer  of  the  poor,  and  their 
deputies,  or  any  other,  (who  in  their  aid,  or  by  their  com- 
mandment, shall  do  any  thing  concerning  their  office)  con- 
cerning any  thing  by  them  done  b^  virtue  of  their  office,  such 
action,  bill,  &c.  shall  be  laid  within  the  county  where  the 
trespass  was  committed."  2.  **The  above-mentioned  per- 
sons may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence.'*    3.  ^*If  upon  the  trial,  the  plaintiff  shall  not 

a  Sbergold  v.  Holloway,  Str.  1002.  c  Wall  y.  M^Namara,  I T.  R.  536. 

b  Doswell  V.  Impey,'  1  Bamewall  and    d  Swinton  v.  MoUoy^  1  T.  R.  537.  d. 
Creswell,  163.  e  Sutherland  r.  Murray,  1  T.  R.  53S.|i. 
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piDve  that  the  trespass  was  committed  within  the  county 
wherein  the  action,  &c*  is  laid,  then  the  jury  shall  find  the 
defendant,  without  respect  to  the  plaintiff's  evidence,  not 
gmUy."  4.  ^If  the  verdict  shall  pass  with  defendant,  or 
plaintiff  become  nonsuit,  or  suffer  any  discontinuance,  defend- 
ant shall  have  double  costs/' 

N.  The  officer  or  person  acting  in  aid,  in  order  to  entitle 
himself  to  double  costs,  must  obtain  a  certificate  from  the 
judge,  that,  at  the  time  of  the  trespass,  he  was  a  mayor,  con- 
stable, &c.  and  in  the  execution  of  his' office,  or  that  he  was 
acting  in  aid  of  mayor,  constable,  &c/  But  it  is  not  neces- 
!  sary  that  this  certificate  should  be  granted  at  the  trial*. 

The  provisions  of  the  preceding  statute  having  been  found 
veiy  salutary,  they  have,  by  a  late  statute,  (42  G.  3.  c.  85. 
s.  6.)»  been  extended  to  all  persons  holding  a  public  employ- 
ment, or  any  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  this  kingdom,  and  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  to  safe  custody; 
provided,  that  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom,  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 
in  Westminster,  or  in  any  county  where  the  defendant  shall 
reside. 

By  Stat  24  G.  2.  c.  44.  s.  1.  **  No  writ  sh£[Il  be  sued  out 
against,  nor  any  copy  of  any  process  at  the  suit  of  a  subject, 
shall-  be  served  on,  any  J.  r«,  for  any  thing  by  him  done  in 
I  the  execution  of  his  office,  until  notice  in  writing  of  such 

intended  writ  or  process  shall  have  been  delivered  to  him,  or 
left  at  the  usual  place  of  his  abode,  by  the  attorney  or  agent 
for  the  party  who  intends  to  sue,  at  least  one  calendar  month 
before  the  suing  out  or  serving  the  same,  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  ac- 
tion (8);  on  the  back  of  which  notice  shall  be  indorsed  the 

f  Anon.  2  Ventr.  45.  g  Harper  v.  Carr,  7  T.  P.  44S. 


(8)  Two  things  are  required  by  this  clause  before  an  action  can 
be  brought  against  a  magistrate,  one  that  the  plaintiff  shall  give  no- 
tice of  the  writ  or  process  which  he  intends  to  sue  out ;  the  other, 
that  such  notice  shall  also  conuin  the  cause  of  action*  This  form, 
prescribed  by  the  statute,  must  be  religiously  adhered  to,  as  will  ap- 
pear by  the  following  case : 

Plaintiff  gave  defendant  notice,  which,  after  reciting  the  cause  of 
complaint,  stated*  that  plaintiff  would  cause  an  action  to  be  com- 
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name  of  such  attorney,  with  the  plaoe  of  bis  abode  (0),  who 
shall  be  entitled  to  the  fee  of  90^.  for  preparing  amd  aenrim 
such  notice.''  And  by  &  9.  **  It  ahall  be  lawful  for  mica 
!•  P.^  at  any  time  witfaia  one  calendar  month  after  such 
notice  given,  to  tender  amends  to  the  party  cocnpiaininff,  or 
to  hid  attorney,  and  in  case  the  aame  it  not  accepted,  to 
plead  such  tender  in  bar  to  any  action  jgrounded  on  such  writ 
or  process,  together  with  the  plea  of  not  guilty,  and  any 
other  plea,  with  leave  of  the  court ;  and  if  upon  issue  joined 
the  jury  find  the  amends  so  tendered  to  have  been  sufficientp 
they  shall  give  a  verdict  for  the  defendant ;  and  in  such  case» 
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menced  a^izrnt  defendant;  snch  ndtice  was  bolden  insufficient,  be- 
cause it  did  not  mention  any  writ  or  process.  Lorelace  v.  Carry, 
7  T.  R.  631.  It  is  not  necessary,  howerer,  that  the  form  ofiuHioi^ 
should  be  stated  in  the  notice* ;  but  the  plaintiff  hafitig  given  no^ 
tioe  of  one  form  of  action  cannot  declare  in  another ; 

Plaintiff  gave  notice  of  an  action  <m  Ab  ctue  for  false  imprSson- 
fnent,  and  afterwards  brought  an  action  of  tretpau  and  false  impri* 
sooment.  Yates,  J.  held  Uie  notice  insufficient,  as  tending  to  mis* 
lead  the  J.  P.  who  might  know  that  an  action  on  the  case  was  im* 
proper,  and  such  whereon  the  plaintiff  might  be  nonsuited,  and  neg* 
feet  to  tender  amends.  Strickland  v.  Ward,  Winchester  Sum.  Ais« 
1767,  reported  in  a  note  to  Lovelace  v.  Curry,  7  T.  R.  631. 

Where  the  subject  matter  is  within  the  jarisdiction  of  the  magis* 
trate,  and  he  intends  to  act  as  a  magistiate  at  the  time,  however  mis- 
taken he  may  be,  he  is  still  within  the  protection  of  the  statute* 
Hence,  where  one  magistrate  committed  the  mother  of  a  bastard  to 
custody  for  not  filiating,  it  was  holden  that  such  magistrate  was  en- 
titled to  the  notice  prescribed  by  this  statute,  before  an  action  for 
false  imprisonment  was  brought  i^tnst  him,  although  the  statute 
16  Eliz.  c.  3.  s.  8.  onlj  gires  jurimliction  in  such  matter  to  two  jus* 
tices  of  the  peace.    Weller  ▼•  Toke,  0  East,  364. 

(9)  A  notice  written  by  the  attorney,  and  signed  by  him  thust 
**QiTen  under  my  hand  at  Durham,**  was  holden  insufficient,  be- 
cause it  did  not  expressly  state  that  Durham  was  the  place  of  at- 
torney's residence.  Taylor  v.  Fenwick,  M.  23  Geo.  3.  B.  R.  cited 
by  Lawrence,  J.  in  Lovelace  v.  Carry»  7  T.  R.  635,  But  a  notice, 
indorsed  with  the  name  of  the  plaintiff's  attorney,  with  the  addition 
of  the  words  ^^  of  Birmingham,**  has  been  hoklen  sufficiently  de- 
scriptive of  the  attorney's  place  of  residence.  Osborn  v.  Qoogh, 
3  Bos,  &  Pnl.  55 1«  So  it  is  sufficient  in  indorsing  the  attorney's 
name  to  put  the  initial  only  of  his  christian  name ;  as  where  the  in* 
dorsement  was  thus,  **  D.  Shuter,**  with  the  plaoe  of  abode  in 
words  at  length.  Mayhew  v.  Locke,  2  Marsh.  &•  377.  7  Taunt, 
63.  S.  C. 

•  Ssbin  T.  Ds  Bttcgh,  3  Camp.  V.  P.  G.  ia6« 
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or  in  case  the  plaintiflT  become  nonsuit,  or  discontinue  his 
action,  or  judgment  be  giyen  for  such  defendant  upon  de- 
murrer, such  J.  P.  shall  be  entitled  to  the  liice  costs  as  if  be 
had  pleaded  the  general  issue  only;  and  if  the  jury  find  that 
no  amends  were  tendered,  or  that  the  same  were  not  suffi- 
cient, and  also  against  the  defendant  on  such  other  plea,  they 
shall  give  a  verdict  for  the  plaintiff,  and  such  dama^^s  as 
they  think  proper,  which  he  shall  recover,  together  with  his 
costs."  And  by  s»  3.  '^  No  such  plaintiff  shall  recover  any 
verdict  against  such  J.  P.  where  the  action  is  grounded  on 
any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon 
the  trial  that  such  notice  was  given;  but  in  denult  thereof, 
such  J.  P.  shall  recover  a  verdict  and  costs."  And  by  s.  4. 
*'  In  case  such  J.  P.  neglect  to  tender  any  amends,  or  have 
tendered  insufficient  amends  before  the  action  brought,  he 
may,  by  leave  of  the  court  where  such  action  depends,  at 
any  time  before  issue  joined,  pay  into  court  such  sum  as  he 
shall  see  fit;  whereupon  such  proceeding  shall  be  had  as 
in  other  actions  where  the  defendant  is  allowed  to  pay 
money  into  court**  And  by  s.  5.  "No  evidence  shall  be 
given  by  the  plaintiff,  on  the  trial  of  any  such  action,  of  anv 
cause  of  action,  except  such  as  is  contained  in  the  notice.  * 
And  by  s.  6.  "No  action  (10)  shall  be  brought  against  any 


(10)  This  section  does  not  extend  to  actions  of  assumpsit.  Hence, 
where  an  action  for  money  had  and  received  was  brought  against  an 
officer,  who  bad  levied  money  on  a  conviction  by  a  J.  P.,  the  con- 
viction having  been  quashed,  it  was  holdea,  that  a  demand  of  the 
copy  of  the  warrant  was  not  necessary.  Fdtham  v.  Terry*,  £.  13 
G.  3*  fi.  R.  Whether  the  term  «<  action"  extended  to  replevin  or 
not,  seems  formerly  to  have  been  a  vtaata  muutio.  In  Peaison  v^* 
Roberts  and  another,  WiUes,  6CSd.  it  was  holdea  to  extend  to  actions 
of  replevin  to  reeoo^  damaga\  ;  bat  WiUes,  C.  J.  in  delivering  the 
opinion  of  the  court,  took  a  distinction  between  a  replevin  by  plaint^ 
in  the  sheriffs  court,  for  the  recovery  of  the  goods,  and  replevin  by 
way  of  action,  to  reoover  damages,  admitting  that  the  former  coula 
not  be  considered  as  an  action  within  the  meaning  of  the  statute. 
In  Milward  v.  Caffin,  2  Bl.  R.  1330.  it  was  holden,  that  replevin 
was  a  proceeding,  to  which  the  statute  had  never  been  held  to  ex* 
tend.  On  the  last  cited  case.  Lord  Kenyon  made  the  following  oh* 
servation,  in  Harper  v.  Carr,  7  T.  R.  270.  «*  I  will  not  now  enter 
into  an  examination  of  the  case  of  Milward  v.  Caffin,  because  that 
was  decided  on  the  form  of  the  action,  replevin,  to  which  it  was 

•  Boll.  N.  P.  24. 

t  Q.  WbeUkcr  Uiere  be  Any  mode  of  proceeding,  by  action  of  repleTin,  to  re- 
cover damaget,  as  oontradistiosuished  from  proceedings  to  hnve  the  goods  again  ? 
8ee6East,S86. 
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constable^  headberougb,  orother  officer  (11),  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing  done 
in  obedience  (12)  to  any  warrant  under  the  hand  or  seal  of 


ruled  this  statute  did  not  extend ;  had  it  not  been  for  that  decision, 
I  should  have  thought  that  the  act  did  extend  to  a  repleTin,  and  cer- 
tainly convenience  requires  that  it  should ;  otherwise  it  is  in  the 
plaintiff's  power  to  evade  the  provisions  of  the  act,  by  adopting  a 

? articular  mode  of  proceeding,  which  depends  on  his  own  choice, 
erhaps,  however,  it  may  be  shewn  on  examination,  that  this  case 
was  rightly  decided,  whatever  doubts  may  have  been  concerning  it." 
Such  was  the  opinion  of  Lord  Kenyon ;  out  the  question  to  which  it 
relates  is  now  completely  at  rest:  for,  in  Fletcher  v.  Wilkins, 
6  East,  283.  it  was  expressly  determined,  that  replevin  was  not  an 
action  within  the  meaning  of  this  statute ;  Lord  Ellenborougb,  C.  J. 
(who  delivered  the  judgment  of  the  court)  observing,  that  the  reason 
assigned  by  Lord  Kenyon,  ah  tncorwenienti,  had  undoubtedly  great 
weight ;  but  on  the  other  hand,  it  appeared  to  the  court,  that  the 
inconvenience  of  depriving  the  subject  of  his  remedy  by  replevin 
was  full  as  great ;  for  it  might  happen,  that  no  damages  which  a 
jury  was  properly  authorised  to  give,  could  compensate  for  the  loss 
of  a  particular  chattel,  which  the  owner  might  be  for  ever  deprived 
of,  if  he  could  not  sue  replevin. . 

A  constable  acting  under  a  warrant  commanding  him  to  take  the 
^oods  of  A.,  takes  the  goods  of  B.,  believing  them  to  belong  to  A, : 
it  was  holden*,  that  he  was  entitled  to  the  protection  of  the  statute, 
and  that  an  action  against  him  must  be  brought  within  six  calendar 
months. 

(11)  Churchwardensf,  and  overseers  of  the  poorj,  acting  under 
a  roa^strate*s  warrant  of  distress  for  a  poor's  rate,  are  within  the 
meaning  of  the  words  <* other  officer"  in  this  statute,  and  conse- 
Quently  entitled  to  the  protection  which  it  affords,  when  sued  in 
those  actions  to  which  the  statute  extends,  e.  g,  trespass,  &c.,  but 
tecus  when  sued  in  replevin,  that  being  a  proceeding  not  within  the 
statute.    See  the  preceding  note. 

( 1 2)  The  officer  must  prove  that  he  acted  in  obedience  to  the  war« 
rant,  and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not  entitled 
to  the  protection  of  the  statute.     Money  v.  Leach,  3  Burr.  1766. 

1  Bl.  R.  555.  S.  C.    Milton  v.  Green,  5  East,  233.    Bell  v.  Oakley, 

2  M«  &  S.  2593.  The  act  was  intended  to  make  the  justice  liable 
instead  of  the  officer ;  where,  therefore,  the  officer  makes  such  a 
mistake  as  will  not  make  the  justice  liable,  the  officer  paanot  be^- 
cused.     Hence,  an  officer  executing  a  warrant  of  a  justice  of  Norfolk  ^ 


•  PartoD  ▼.  Williams  and  another,  3  B.  &  A.  330.  recognised  in  Smith  v.  Wilt- 
shire, 2  B.  &  B.  619. 
t  Harper  v.  Cair,  7  T.  R.  271. 
t  Nutting  V.  JackBon,  E.  3  G.  3.  B.  R.  Ball.  N.  P.  1^4. 
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any  J.  P.  until  demand  has  been  made  or  left  at  the  usual 
place  of  bis  abode,  by  the  party  intending  to  bring  such 
action,  or  by  his  attorney,  in  writing  (13),  signed  by  the 
party  (14)  demanding  the  same,  of  the  perusal  and  copy  of 
such  warranty  and  the  same  has  been  refused  or  neglected  for 
six  days  after  such  demand :  and,  in  case,  after  such  demand 
and  compliance  therewith,  any  action  be  brought  against  such 
constable,  &c.  for  any  such  cause  as  aforesaid,  without  mak* 
ing  the  J.  P.  who  signed  or  sealed  the  said  warrant,  defend- 
ant, on  producing  and  proving  such  warrant  at  the  trial,  the 
jury  shall  give  their  verdict  for  the  defendant,  notwithstand- 
ing any  defect  of  jurisdiction  in  such  J.  P.;  and  if  such  action 
be  brought  jointly  against  such  J.  P.  and  such  constable,  &c, 
then,  on  proof  of  such  warrant,  the  jury  shall  find  for  such 
constable,  &c«  notwithstanding  such  defect  of  jurisdiction; 
and  if  the  verdict  be  given  against  the  J.  P^  the  plaintiff  shall 
recover  his  costs  against  him,  to  be  taxed  in  such  manner  as 
to  include  the  costs  which  the  plaintiff  is  liable  to  pay  to  the 
defendant  for  whom  such  verdict  is  found  as  aforesaid/' 

S.  7**—'*  Where  plaintiff  in  any  such  action  against  any 
J.  P.  obtains  a  verdict,  he  shall  be  entitled  to  double  costs,  if 
the  judge  (before  whom  the  cause  is  tried)  in  open  court  will 
certify,  on  the  back  of  the  record,  that  the  injury  for  which 
such  action  was  brought  was  wilfully  and  maliciously  com'* 
mitted." 

S.  8.—*'  No  action  shall  be  brought  against  any  J.  P.  for 


at  large,  in  the  county  of  the  city  of  Norwich,  was  held  not  to  be 
justifiable.  Coram  Ld.  ^ansfield,  C.  J.  Norfolk  Ass.  1761.  1  BU 
R.  563.  So  where  under  a  warrant  to  take  up  loose  and  disorderly 
persons,  the  constable  took  up  a  woman  of  character.  Dawson  v. 
Clerk,  Middlesex  Sittings,  I  BU  R.  563.  So  where  the  warrant  was 
to  take  up  the  authors,  printers,  and  publishers  of  a  libel,  and  the 
officers  took  up  persons  who  did  not  fall  under  any  of  those  descrip* 
tions.  Money  V.  Leach,  1  Bl.  R.  555.  3  Burr.  1766.  S.  C.  But 
if  the  officer  act  in  obedience  to  the  warrant,  it  is  immaterial  whe- 
ther the  warrant  be  legal  or  not.  If  the  warrant  direct  the  officer  to 
seize  **  stolen  ^oods,"  and  he  seizes  goods  which  fall  within  the  de« 
scription  contained  in  the  warrant  in  other  respects,  although  they 
turn  out  not  to  be  stolen,  he  is  still  under  the  protection  of  the  sta- 
tute.    Price  V.  Messenger,  2  Bos.  &  Pul.  158. 

(13)  A  duplicate  original  of  demand  is  sufficient  evidence.    Jory 
V.  Orchard,  2  Bos.  &  Pul.  39. 

(14)  Demand,  signed  by  attorney^  is  within  the  meaning  of  this 
section.    lb.  per  Bttller»  J. 

Vol.  II«  Q 
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any  tbirig  done  in  the  execution  of  his  office,  or  against  any 
constable,  &c.  acting  as  aforesaid  (15),  unless  commenced 
within  six  calendar  months  after  the  act  committed  (16)/' 

For  tbe  further  protection  of  magistrates  it  is  enacted,  by 
Stat.  43  G.  3.  c.  141.  that  in  all  actions  brought  against  any 
J.  P.,  on  account  of  any  conviction  made,  by  virtue  of  any 
^ct  of  parliament,  or  by  reason  of  any  thing  done,  or  com- 
manded to  be  done,  by  such  J.  P.,  tor  the  levying  of  any 
penalty,  apprehending  any  party,  or  for  or  about  the  carry- 
ing such  conviction  into  effect,  in  case  such  conviction  shall 
have  been  quashed^  the  plaintiff,  in  such  action,  (besides  the 
Valp«  and  amount  of  tbe  penalty,  which  may  have  been 
levied  upon  the  plaintiff,  in  case  any  levy  thereof  shall  have 
been  made,)  shall  not  be  entitled  to  recover  any  more  or 
greater  damages  than  the  sum  of  two-pence,  nor  any  costs 
of  suit,  unless  it  shall  be  expressly  alleged  in  the  declaration 
in  the  action  wherein  the  recovery  shalt  be  had,  and  which 
shall  he  in  ah  action  upon  the  case  only,  that  such  acts  were 
done  maliciously,  and  without  any  reasonable  and  probable 
cause.  Sect.  2. — ^Aod  further,  that  such  plaintiff  sbaM  not 
1>e  entitled  to  recover  against  such  justice  any  penalty  which 
fhall  have  been  levied,  nor  any  damages  or  costs,  in  case 
9uch  justice  shall  prove  at  the  trial,  that  such  plaintiff  was 
gililty  of  the  offence  whereof  he  hath  been  convicted,  or  od 
account  of  which  he  hath  been  apprehended,  or  bad  others 
wise  suffered,  and  that  he  had  undei^one  no  greater  punish- 
ment than  was  assigued  by  law  for  such  offence. 

-  This  statute  applies  to  those  cases  only  where  there  has 
been  a  conviction\ 

b  Mauey  v.  Johnson,  B.  R.  Trin.  49  G.  3.  IS  East,  67. 


\  {\b)  **  Acting  as  aforesaid,**  that  is,  under  the  warrant  of  a  ma- 
gistrate. If,  therefore,  a  constable  acts  without  a  warrant,  this  sta- 
tute does  not  apply,  and  the  action  agaiost  such  constable  may  be 
brou|[ht  after  the  expiration  of  six  calendar  months,  and  at  anv  time 
within  the  period  allowed  by  the  statute  of  limitations,  21  Jac.  1. 
c.  16.  Postlethwaite  v.  Gibson,  Middx«  Sittinss  after  M.  T.  41  6.  3. 
Kenyon,  C.  J.  MSS.  and  3  Esp.  226.  S.  C.  But  see  Parton  v.  WiU 
liams,  3  B.  ft  A.  330.  and  Smith  v.  Wiltshire,  2  B.  &  B.  619. 

516)  If  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st  day 
anuary,  and  kept  in  prison  till  the  Ist  day  of  February,  he  may 
bring  his  action  within  six  months  after  the  1st  of  February,  for  the 
whole  is  one  entire  trespass.     Pickersgill  v.  Palmer,  Bull.  N.  P.  24. 
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III.  Of  the  Pleadings. 

The  general  issue  to  an  action  for  false  imprisonment  is, 
not  guilty. 

By  Btat  7  Jac.  1.  c.  5.  (made  perpetual  by  91  Jac«  1.  c.  13.) 
in  an  action  upon  the  case^  trespass,  battery,  or  false  impri- 
aonment,  against  a  J.  P,,  mayor,  bailiff,  constable,  &c«  for 
any  thing  done  by  virtue  of  their  offices,  or  against  any  other 
persons  acting  in  their  aid,  and  by  their  command,  concern- 
ing their  offices,  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence. 

In  other  cases,  matter  of  justification  must  be  pleaded  spe- 
cially.   Every  plea  of  justification  must  admit  the  trespass. 

To  an  action  for  false  imprisonment  brought  by  A.  against 
B.,  C,  and  D.*,  they  pleadfed  a  plea  of  justification,  under 
process,  wherein  B.  said,  that  he,  as  attorney  for  the  plaintiff 
in  the  original  action,  delivered  the  warrant  made  by  the 
sheriff  upon  the  process  to  C.  and  D.  as  his  bailiffs,  to  be 
executed  in  due  form  of  law,  and  that  C.  and  D.  thereupon 
arrested  the  plaintiff  A.,  and  detained  him  in  prison.  This 
was  holden  to  be  a  sufficient  admission  by  B.  of  the  trespass, 
for  the  purpose  of  his  justification;  for  be  who  commands 
or  directs  another  to  do  a  trespass  is  guilty  of  the  trespass,  if 
done  by  the  other  person  pursuant  to  his  direction. 

To  trespass  for  false  imprisonment,  the  defendant  n>ay 
plead  that  he  did  it  by  lawful  authority. 

It  is  a  general  rule  of  pleading,  that  where  a  party  justi- 
fies a  trespass  under  an  authority  given,  he  must  shew  that 
authority*^.  There  is  a  difference,  however,  in  this  respect, 
where  the  justification  is  under  judicial  process,  between 
the  party  to  the  cause,  or  a  mere  stranger,  and  the  officer 
who  executes  the  process  of  the  court.  The  party  to  the 
cause,  or  mere  stranger,  must  set  forth  in  their  plea  the 
judgment^  as  well  as  the  writ;  but  the  officer  need  only 
shew  the  writ**  (17)  under  which  he  acted,  for  he  is  bound 

i   Rowe  ▼.  Tuite,  WiUet,  14.  1   Per  Holt,   C.  J.   Britton   ▼.  Cole, 

k  1  Inst.  283.  a.  Matthews  v.  Cary,        Carth.  443. 

3  Mod.  137.  Carth.  73.  S.  C.  m  Turner  v  Felgate,  1  Lev.  85.    Coles 

▼.MiGhill,3Lev.20. 


\}7)  Where  final  process  issues,  a  return  is  not  necessary  (Hoe*s 
case,  5  Rep.  90.) ;  consequently  it  is  not  necessary  to  allege  that 

Q2 
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to  execute  the  process  of  the  court,  having  competent 
jurisdiction,  without  inquiring  after  the  judgment.  And 
it  is  to  be  observed,  that  where  the  party  to  the  cause  and 
the  officer  join  in  pleading,  the  plea  must  contain  all  the  re- 
quisites which  would  be  necessary  in  case  they  had  pleaded 
separately";  for  it  is  a  general  rule,  that  where  two  or  more 
join  in  a  defence,  although  the  justification  may  be  sufficient 
for  one  or  more,  yet  if  it  be  not  sufficient  for  the  rest,  it  will 
be  bad  as  to  all  the  defendants.  Such  are  the  rules  of  plead- 
ing, where  the  justification  is  founded  on  process  out  of  the 
superior  courts:  but  in  justifying  under  process  issuing  out 
of  inferior  courts,  a  greater  strictness  is  required®;  as,  1.  The 
nature  and  extent  of  the  jurisdiction  of  the  court  below 
ought  to  be  set  forth  (18);  for  the  judges  of  the  superior 
courts  are  not  bound  to  take  cognizance  of  it  N.  This  rule 
holds  even  in  justifications  by  officers.  2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  juris- 
diction of  the  court  below;  on  this  point,  indeed,  there  has 
been  a  diversity  of  opinion;  for  in  Gwynne  v.  Poole  and 
others,  Lutw,  935.  it  was  holden,  that  a  justification  by  the 
party,  judge,  and  officer,  to  whom  the  process  was  directed, 
was  good,  although  it  did  not  state  that  the  cause  of  action 
below  arose  within  the  jurisdiction  of  the  court  below:  but 
in  Moravia  V.  Sloper  and  others,  Willes,  30.  (where  Willes, 

n  Phillips  V.  BiroD,  Str.  509.  SmiUi  v.  o  Moraria  ▼.  Sloper,  Willes,  37.  reoog- 
Boucher,  Str.  994.  Middleton  v.  oized  by  Lawrence,  J.  in  Evans  ▼. 
Price,  Str.  1 184.  Munkley,  4  Taunt.  50. 


such  process  was  returned.  (Rowland  v.  Veale,  Cowp.  18.  recog- 
nised in  Cheasley  v.  Barnes,  10  East,  73.  but  there  said  by  Lord 
Ellenborough,  C.  J.  that  if  any  ulterior  process  in  execution  is  to 
be  resorted  to,  to  complete  the  justification,  there  it  may  be  neces- 
sary to  shew  to  the  court  the  return  of  the  prior  writ,  in  order  to 
warrant  the  issuing  of  the  other.)  But  an  officer  who  justifies  under 
process,  which  he  ought  to  return  (and  all  mesne  process  ought  to 
be  returned)  must  shew  that  such  process  was  returned.  Middleton 
V.  Price,  Str.  1184.  "There  is  a  difference,  however,  between  the 
principal  officer,  to  whom  the  writ  is  directed,  and  a  subordinate  of- 
ficer; the  former  shall  not  justify  under  the  process,  unless  he  has 
obeyed  the  order  of  the  court  in  returning  it ;  otherwise  it  is  of  one 
who  has  not  the  power  to  procure  a  return  to  be  made.*'  Per  Holt, 
C.  J.  in  Freeman  v.  Blewett,  Ld.  Raym.  633,  634. 

(18)  It  is  not  necessary,  however,  to  make  a  profert  of  the  letters 
patent  by  which  the  court  is  erected.  Titley  v.  Foxall,  Willes, 
689. 
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C*  J.  controTerts'  with  great  ability  the  reasoning  of  Powell^ 
J.  in  Gwynne  v.  Poole)  the  propriety  of  this  decision  was 
questioned,  and  it  was  ruled,  that  although  it  might  not  be 
necessary  for  the  officers  (19)  of  the  court  below  to  make  this 
averment  in  their  plea,  bedause  they  were  punishable  if  they 
did  not  obey  the  process  of  the  court;  yet  when  the  party,  or 
bis  attorney,  or  a  mere  stranger,  pleaded  a  justification  under 
process  of  an  inferior  court  of  record,  it  was  necessary  for 
them  to  state,  that  the  cause  of  action  arose  within  the  ju- 
risdiction of  the  court  ($0).  Merely  stating  in  the  plea  the 
declaration  in  the  court  below,  which  contained  an  averment 
that  the  cause  of  action  arose  within  the  jurisdiction,  is  not 
sufficient,  for  such  averment  is  not  traver8able^  3.  Before 
the  time  of  Charles  the  Second,  it  was  necessary  to  set  forth 
the  proceedings  had  in  the  inferior  court  at  length  (21);  but 

p  Adney  v.  Vemon,  3  Lev.  243.  • 


(19)  But  see  Mone  v.  James,  Willes,  128*  where  it  was  holden, 
that  though  an  officer  need  not  set  forth  the  proceedings  at  length, 
and  though  he  may  justify  under  aa  erroneous  process,  yet  it  must 
appear  that  the  pi^ocess  issued  in  a  cause  wherein  the  court  below 
had  jurisdiction* 

(20)  But  it  is  not  necessary  to  set  forth  the  cause  of  actipn,  Row- 
land ▼•  Veale,  Cowp.  18.  recognised  in  Belk  v.  Broadbent,  3  T.  R« 
183*  where  the  same  doctrine  was  applied  to  a  justification  under 
mesne  process  issuin?  out  of  a  superior  court,  ana  in  which  the  de- 
fendant merely  stated,  that  the  writ  upon  which  the  plaintiff  had 
been  arrested  had  been  issued  upon  an  affidavit  to  hold  to  bail, 
without  stating  any  cause  of  action  for  which  the  plaintiff  was  liable 
to  be  arrested* 

(21)  There  is  an  obiter  dictum  in  Morse  v.  James,  Willes,  128. 
that  the  plaintiff,  or  a  mere  stranger,  must  set  forth  the  proceed- 
ings at  length,  and  it  is  there  said  to  have  been  established  in 
Moravia  v.  Sioper.  Upon  an  examination  of  that  case,  1  cannot 
find  that  any  such  pomt  was  expressly  decided  in  it.  The  court, 
indeed,  in  that  case  were  of  opinion,  that  the  party,  having  set 
forth  a  capias,  ought  to  have  shewn  a  precedent  summons,  and  that 
from  the  ialiter  proctssum  es%  as  there  pleaded,  a  summons  could 
not  be  presumed.  It  is  worthy  of  remark,  that  Willes,  C.  J.» 
speaking  of  Moravia  v.  Sloper,  in  Titley  v.  Foxall*,  says,  **  He 
held,  in  Moravia  v.  Sloper,  that  ialiter  procefsum  est  would  he 
sufficient^  if  it  did  not  appear  (as  it  did  in  that  case,)  that  there 
could  not  have  been  a  precedent  summons.'*  So  in  Johnson  v. 
Warner,  Willes,  528.  it  was  holden  that  this  mode  of  pleading,  by 
taUter  proeeesum  est^  was  good,  and  the  modern  practice  is  in  con- 
formity with  it.  Rowland  V.  Veale,  Cowp.  18.  and  I  Wms.  Saund. 
92.  n.  (2). 

♦  Willes,  690. 
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Dovr  ibey  may  .be  set  out  ebortly  with  a  taliier  proeessum 
e9t^;  but  if  tbe  party  juttity  under  a  oaptoi  ad  respondent 
dum,  a  precedent  summons  ought  to  be  set  forth',  or  at  least 
tbe  plea  ought  to  be  so  framed,  that  tbe  court  may  intend 
that  a  precedent  summons  had  issued',  for  a  capiae  without 
a  summons  is  illegal.  Where  it  is  stated  that  the  vapias 
issued  at  the  same  court  at  which  the  plaint  was  levied,  this 
intendment  cannot  be  made*;  but  where  it  appears  on  the 
plea,  that  the  plaint  was  levied  at  one  court,  and  the  capias 
issued  at  a  subsequent  court,  and  this  allegation  is  introduced 
by  a  taUter  proeessum  esi,  there  such  intendmmit  may  be 
made*. 

In  justifying  a  trespass  under  the  process  of  a  foreign 
court,  it  seems  that  the  plea  should  be  formed  in  analogy 
to  similar  justifications  under  the  process  of  our  inferior 
courts ;  but,  at  any  rate,  a  plea  which  only  states  that  the 
court  abroad  was  governed  by  foreign  laws,  that  the  pro- 
perty seized  was  within  its  jurisdfction,  that  certain  legal 
proceedings  were  had,  according  to  such  foreign  laws, 
against  the  property  in  question,  in  such  court  having  com- 
petent jurisdiction  in  that  behalf,  et  taliier  proeessum^  ^c. ; 
that  the  defendant  was  ordered,  by  tbe  said  court  having 
competent  authority  in  that  behalf,  to  seize  the  property,  is 
bad,  as  being  too  general,  and  not  giving  the  plaintiff  notice, 
whether  the  defendant  justified  as  an  officer  of  the  court,  or 
party  to  the  cause,  or  of  what  nature  the  charge  was,  or  by 
whom  instituted,  or  what  the  order  of  seizure  was,  whether 
absolute  or  quousque,  &c.' 

Regularly,  process  ought  to  describe  tbe  party  against 
whom  it  is  meant  to  be  issued,  and  the  arrest  of  one  person 
cannot  be  justified  under  a  writ  sued  out  agaiust  another. 

To  trespass  for  false  imprisonments  by  A.  B.,  the  defend* 
ant  pleaded,  that  J.  S.  sued  out  a  writ  of  latitat  against  tJie 
plaintiffs  A.  B.,  therein  called  by  the  name  of  C.  B.  directed 
to  the  sheriff  of  L.,  and  then  set  forth  the  writ,  authorizing 
the  sheriff  to  arrest  C.  B.  &c.,  who  directed  his  warrant  to 
the  defendant,  and  thereby  commanded  him  to  take  the  said 
A.  B.,  therein  coiled  by  the  name  of  C  B.  &c.  concluding 
with  an  averment,  that  the  said  A.  B.  and  C.  B.,  in  the  said 
writ  and  warrant  mentioned,  are  one  and  the  same  person. 

q  Patrick  v.  Johnson,  3  Ley.  403.  Row-  u  TtUey  v.  FozaU,  WiUes,  6SS.  Adams 

land  y.  Veale,  Cowp.  IS.  Higginson  t.  Freeman,  reported  in  Say.  81.  and 

▼.  Martin,  2  Mod.  197.  2  Wils.  5.  and  illustrated  by  Dura^ 

r  Maipole  v.  Basnett,  Willes,  38  n.  (a.)  ford,  Wille$,  39. 

■  See  Titley  y.  Fozall,  Willet,  688.  x  CoUett  ▼.  Ld.  Keith,  2  East.  260. 

t  Marpole  v.  Basnett,  abi  sup.    Mux-  y  Sbadg^tt  v.  ClipsoDy  6  Eaitf  326. 
pby  V.  Fitzgerald,  Willef»  38  n.  (a.) 


IMPRISONMENT.  dU 

» 

On  genenil  demurrer,  tbe  plea  was  holden  to  be  bad,  Lord 
Ellenborough,  C.  J.  observiog  that  this  case  was  exactly  the 
same  in  principle  as  Cole  y.  Hindson,  6  T.  R.  234.  (92)1 
And  Lawrence,  J.  said,  in  Cole  v.  Hindson,  Lord  Eenyon 
observed,  that  there  was  not  aay  averment  that  the  plaintitf* 
was  as  well  known  by  the  one  name  as  the  other;  neither 
was  there  any  such  averment  in  this  case. 

A  peace-officer  may  justify  an  arrest  in  the  day-time  on  a 
reasonable  charge  of  felony  without  a  warrant,  although  it 
should  afterwanls  appear  that  a  felony  had  not  been  com- 
mitted*. So  watchmen  and  beadles  have  authority  at  com- 
mon law  to  arrest,  and.  detain  in  prison  for  examination,  per- 
sons walking  in  the  streets  at  nighi,  whom  there  is  reasona- 
ble ground  to  suspect  of  felony,  although  there  is  no  proof 
of  a  felony  having  been  committed*.  But  when  a  private 
person  apprehends  another  on  suspicion  of  felony,  he  does  it 
at  his  peril,  and  is  liable  to  an  action,  unless  he  can  establish 
in  proof  that  the  party  has  actually  been  guilty  of  a  felony^ 
Proof  of.  mere.suspicion  will  not  bar  the  action,  although  it 
may  be  ^iven  in  evidence  in  mitigation  of  damages^  And. 
the  plea  justifying  an  arrest  by  a  private  person,  on  suspicion 
of  felony,  must  shew  the  circumstances,  from  which  the  court 
may  judge  whether  the  suspicion  were  reasonable^ 

Where  a  warrant  is  directed  to  a  constable  in  his  official 
character,  without  naming  him,  as,  *'  To  the  constable  of  the 
parish  of  W/*,  the  warrant  ought  to  be  executed*  within  the 

B  Samuel  v.  Payne,  Doug.  358.    See        Sittings  after  H.  T.  61  Q.  3*  eoram 
alio  Cald.  391.   SEtp.  N.  P.  C.540.        Heath,  J.  MS. 
and  3  Camp.  N.  P.  C.  4S0.  c  S.  C. 

a  Lawrence  ▼.  H'edger,  3  Taunt  14.         d  Mure  ▼.  Kaye,  4  Taunt.  34. 
h  Adams  ▼.  Moore,  C.  B.  Middlesex    e  R.  ▼.  Weir,  B.  R.  Sittings  after  H. 

3  and  4  Geo.  4.  per  three  jusUces,  ab- 
tente,  C.J.  1  B.  and  C.  288. 


(221  In  that  case  to  trespass  for  taking  the  goods  of  A.  6.  tbe 
defendant  (an  officer)  pleaded  that  be  took  them  under  a  distringas 
against  C.  B.,  meaning  the  said  A.  B*,  to  compel  an  appearance, 
aTening  that  A.  B.  and  C.  B.  were  the  same  penon.  N.  A.  B» 
had  not  appeared  in  the  original  action*  On  demurrer,  the  plea 
was  holden  to  be  bad;  Lord  Kenyon,  G.  J.  observing,  that  this  was 
diftineuishable  from  Crawford  v.  Satchwell,  Str.  1218.  where  it 
was  determined,  that  the  defendant  might  be  taken  in  eiecution  by 
yirtue  of  a  oa«  lo.  under  a  wrong  name ;  for  there  the  party  had  ap^ 
peared  in  the  origina  I  acHon,  and  done  an  act  to  awjw  that  he  was 
mied  hy  the  right  name.  See  Price  t.  Harwood,  3  Camp.  N.  P.  C. 
108.  and  ante,  p.  895* 
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limits  of  the  district  for  which  he  is  constable*  If  a  warrant 
be  directed  to  a  constable  by  namCf  commanding  bim  to  ex* 
ecute  it^  though  he  is  not  compellable  to  go  out  of  his  own 
precinct,  yet  he  may  if  he  will,  and  shall  be  justified  by  the 
warrant  for  so  doing;  but  if  the  warrant  be  directed  to  all 
constables,  &c.  generally,  it  shall  be  taken  respectively,  and 
DO  constable  can  execute  the  same  out  of  his  precinct. 

It  is  lawful  for  a  private  person  to  do  any  thing  to  prevent 
the  perpetration  of  a  felony.  Hence  the  imprisonment  of  a 
husband  by  a  private  person,  to  prevent  bim  committing 
murder  on  his  wife  is  justifiable'.  So  if  two  persons  are 
fighting,  and  there  1$  reason  to  fear,  that  one  of  them  will  be 
killed  by  the  other,  it  is  lawful  to  part  them  and  imprison 
them,  until  their  anger  is  cooled^. 

A  justice  of  the  peace  may  commit  a  feme  covert  who  is  a 
material  witness,  upon  a  charge  of  felony  brought  before  him, 
and  who  refuses  to  appear  at  the  sessions  to  give  evidence  or 
to,  find  sureties  for  her  appearance^ 

A  justice  of  peace  cannot,  for  a  contempt  of  himself  in  his 
office,  commit^  for  punishment  unless  by  warrant  in  writing. 

In  general,  where  an  affray  takes  place  in  the  presence  of  a 
constable',  he  may  keep  the  parties  in  custody  until  the  af- 
fair is  over,  or  he  may  carry  them  immediately  before  a  ma- 
gistrate. 

A  constable  may  justify  under  the  general  issue,  although 
he  acted  without  a  warrant,  provided  there  were  a  reasonable 
charge  of  felony  made;  altnough  he  afterwards  discharges 
the  prisoner  without  taking  him  before  a  magistrate;  and  al- 
though it  should  eventually  appear  that  no  felony  was  com- 
mitted. But  a  private  individual  who  makes  the  charge  and 
puts  the  constable  in  motion,  cannot  justify  under  the  gene- 
ral issue:  he  must  plead  the  special  circumstances,  by  way  of 
justification,  in  order  that  it  may  be  seen  whether  his  suspi- 
cions were  reasonable". 

If  a  plea  of  justification  consist  of  two  facts*,  each  of 
which  would,  when  separately  pleaded,  amount  to  a  good 
defence,  it  will  sufficiently  support  the  justification  if  one 
of  these  facts  be  found  by  tbe  jury.    Hence,  where  to  an  ac- 

f  Per  Holt,  C.  J.  in  case  of  die  yillage  1  ChurcbiU  v.   Matthews,   Nutt,   and 

ofChorley,Salk.  175.  HUl,   Somerset  Summ.  Ass.    180S> 

f  Haodcock  ▼.  Baker,  2  Bos.  and  Pal.  Bay  ley,  J. 

aSO.  ID  M*CloughaD  v.  Clayton,  Holf  s  N.  P. 

h     Roirs  Abr.  559.  (E.)  pl<  3.  C.  478.  Lancaster  Summ.  Ass.  1816, 

i  Bennct  v.  Watson,  3  M.  and  S.  1.  per  Bay  ley,  J. 

k  Mnyhevr  v.  Locke,  2  Marsh.  R.  377.  D  Spilsbury  v.  Micklethwaite,  1  Taxfl»- 

7  Taunt.  63.  S.  C.  ton's  R.  US* 
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tion  for  false  imprisonment  against  a  sheriff,  he  pleaded  that, 
at  the  time  when  the  trespass  was  committed,  tne  defendant 
was  sheriff  of  the  county  of  S.,  and  in  that  character  was 
presiding  at  the  election  of  knights  of  the  shire  to  serve 
for  the  county  in  parliament;  and  because  the  plaintiff  as- 
saulted the  defendant,  and  made  a  great  noise  and  disturb- 
ance, and  obstructed  the  defendant  in  the  execution  of  his 
duty,  he  ordered  a  constable  to  take  the  plaintiff  into  cus- 
tody and  carry  him  before  a  J.  P. ;  and  the  jury  found  that 
the  plaintiff,  who  was  a  freeholder,  did  not  assault  the 
defendant,  but  that  all  the  other  facts  contained  in  the  plea 
were  proved ;  it  was  holden,  that  that  part  of  the  plea, 
which  the  jury  had  found,  constituted  a  good  defence ;  for 
although  the  sheriff  had  not  any  authority  to  commit,  yet  it 
was  his  duty  to  preserve  order  and  decency  in  the  county 
court. 

In  an  action  for  false  imprisonment^  if  the  defendant  can 
take  advantage  of  the  statute  of  limitations,  he  must  plead 
that  he  was  not  guilty  within  four  years. 

If  an  action  be  brought  for  detaining  plaintiff  in  prison^ 
from  ■  to  — — -,  and  defendant  plead  (as  he  may) 

as  to  part,  not  guilty  toithin  /our  years,  plaintiff  may  reply, 
that  it  was  one  continued  imprisonment,  and  so  oust  the  de- 
fendant of  the  benefit  of  the  statute. 

Where  a  declaration  for  false  imprisonment  against  A.  and 
B.  contained  two  counts',  to  both  of  which  the  defendants 
pleaded  not  guiUy,  and  justified  the  first  under  mesne  pro- 
cesSf  A.  as  the  plaintiff  in  that  action,  and  B.  as  the  bailiff, 
and  the  plaintiff,  by  a  new  assignment,  admitting  the  arrest 
to  be  lawful,  replied  that  B.,  with  the  consent  of  A.,  volun- 
tarily released  him,  and  that  they  afterwards  imprisoned  him 
for  the  time  mentioned  in  the  first  count;  the  plaintiff  having 
failed  in  proving  the  new  assignment,  by  not  shewing  the 
consent  of  A.;  it  was  holden  that  he  should  not  be  permitted 
to  prove  the  same  trespass  against  B.  under  the  other  count. 

The  plaintiff  declared  for  an  assault,  battery,  and  impri- 
sonment, and  having  proved  a  trifling  imprisonment^  but  not 
any  battery,  obtained  a  verdict,  with  one  farthing  damages. 
Sir  James  Mansfield,  C.  J.  certified  under  stat  43  Eliz.  c.  6. 
An  application  was  made  to  the  court,  that  the  plaintiff 
might  have  full  costs,  notwithstanding  the  certificate,  on  the 
ground  that  every  imprisonment  included  a  battery,  and  con- 
sequently, that  this  case  fell  within  the  exception  mentioned 

o  Coventry  y.  Aptley,  Salk.  420.  q  Emmelt  v.  Ljne,  1   Boi.  and  Pul. 

p  Atkinsoo  v.  MaUetoo,  2T.  K.  172.  N.  li.  265. 
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10  the  statute ;  but  the  coart  were  clearly  of  opinion,  thai  the 
pteintiff  was  deprired  of  his  costs  by  the  certificate ;  observe 
log,  that  it  was  absurd  to  contend  that  every  imprisonment 
included  a  battery.  It  may  be  remarked,  that  Kenyon,  C.  J. 
bad  ruled  otherwise,  in  Oxley  v.  Flower  and  another,  B.  R. 
Middlesex  Sittings,  December  4th,  180p,  MSS.  In  an  ac- 
tion for  false  imprisonment,  the  jury,  by  the  direction  of 
the  C.  J.,  found  a  verdict  for  the  plaintiff  with  Is.  damages. 
Erskine,  for  the  defendant,  requested  the  C.  J.,  to  certify : 
but  he  refused,  on  the  ground  taken  by  the  counsel  for  toe 
plaintiff  in  the  preceding  case,  that  every  imprisonment  in- 
cluded a  battery,  and  consequently  that  this  case  fell  within 
the  exception  mentioned  in  the  statute. 

It  might  be  inferred  from  the  preceding  case  of  Emmett  v. 
Lyne,  that  if  a  battery  were  proved,  the  judge  could  not 
certify;  but  it  has  been  solemnly  decided,  in  Wiffin  v.  Kin- 
card,  2  New  R.  471.  that  whether  there  be  a  proof  of  a  bat- 
tery or  not,  still  the  judge  may  certify,  with  respect  to  the 
imprisonment,  and  thereby  deprive  the  plaintiff  of  his  costs: 
and  the  same  rule  holds,  although  the  imprisonment  is  laid 
in  a  separate  count.    Briggs  v.  Bowgin,  S  Bingh.  S33. 


(     015     ) 
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INSURANCE. 

L  Of  Insurance  in  genercU. 

IL  Of  Marine  Imuranee^The  PoUcy^Differeni  Kinds 
^Requisites— Rule  of  Canstructitm. 

III.  What  Persons  matf  be  insurec^Who  majf  be  Insurers 

^What  may  be  insured. 

IV.  Of  Losses, 

1.  By  Perils  of  the  Sea. 

2.  By  Capture,  and  herein  of  the  Effect  of  an,  Embargo  oti 

the  Contract  of  Insurance. 

3.  By  Arrests,  Sfc 

4.  By  Barratry. 

5.  By  Fire. 

6.  By  other  Losses. 

V*  Cf  Mai  Losses  and  of  Abandanmeni. 

VI.  Of  partial  Losses. 

VII.  Of  Adjustmeni. 

VIH.  Of  the  Remedy  by  Action  for  Breach  qf  the  Conirad 
qf  Insurance,  and  herein  of  the  Declaration— Plead- 
ings-— Consolidation  Rule. 
IX.  Of  the  several  Grounds  of  Defence  on  which  the  In. 

surer  may  insist, 

1.  Alien  Enemy. 

2.  lUsgal  Voyage  or  illegal  Commerce. 

3.  Misrepresentation. 

4.  Breach  of  Warranty, 

C  \.  Time  of  Sailing.  , 

12.  Safety  of  a  Ship  at  a  particular  Tme. 
Express  <  3^  j^  depart  with  Convoy. 
C4.  Neutral  Property. 

T     J-  J  S  !•  ^o«  to  deviate. 
Implud  ^  2.  Seaworthiness. 

5.  Re^assurance. 

6.  JFager  Policy* 
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X.  Evidence. 
XL  Return  of  Premium. 
XIL  Of  Bottomry  and  Respondentia. 

XIII.  Insurcmee  upon  Lives. 

XIV.  Insurance  against  Fire. 


I.  Of  Insurance  in  general. 


INSURANCE  is  an  agreement  whereby  one  party,  in  con- 
sideration of  a  sum  of  money,  either  given  or  contracted  for, 
undertakes  to  pay  to  the  other  party  a  certain  sum  of  money 
upon  the  happening  of  some  event.  A  policy  of  insurance 
IS  the  instrument  in  which  the  terms  of  this  agreement  are 
set  forth.  To  this  instrument  the  insurer  having  subscribed 
his  name,  and,  in  the  case  of  marine  insurances,  the  sum 
which  he  undertakes  to  pay,  in  case  the  contingency  hap- 
pens, is  termed  the  insurer  or  underwriter.  The  sum  of  money, 
received  by  the  insurer  as  a  consideration  for  his  undertakings 
is  termed  the  premium,  and  the  party  protected  by  the  insur- 
ance the  insured  or  assured.  The  subject  matter  of  insur- 
ance is  as  various  as  the  different  species  of  property,  and  the 
different  kinds  of  danger  to  which  they  may  be  exposed.  In 
some  cases,  however,  a  contract  of  insurance  may  be  void,  as 
being  against  the  policy  of  the  common  law;  in  other  cases, 
as  being  contrary  to  the  express  provisions  of  a  statute  (I). 
These  are  the  only  limits  to  the  subject  of  insurance.  The 
following  sections  will  be  confined  to  an  investigation  of  three 
species  of  insurance  only:  1.  Marine  insurance.  3.  Insur- 
ance upon  lives;    3.  Insurance  against  losses  by  fire. 


(1)  The  interfereDce  of  the  legislature  has  frequently  been  deemed 
necessary  to  provide  against  the  mischiefs  arising  from  insurances 
calculated  merely  to  excite  and  encourage  a  spirit  of  gaming,  and 
thereby  to  subvert  the  morals  and  impair  the  mdustrious  habits  of 
the  people.  See  the  stat.  9  Ann.  c.  6.  s.  57.  whereby  a  penalty  is 
imposed  on  persons  setting  up  offices  for  making  assurances  on  mar- 
riages, births,  christenings,  and  service.  See  also  stat.  27  G.  3.  c.  1. 
against  fraudulent  insurances  upon  lottery  tickets. 
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II.  0/  Marine  Insurance — The  Policy — Different  Kinds-^ 

ReqtUsiies'^Rule  of  Construction. 

Of  Marine  Insurance.'^'!Akui}xi&  insurances  are  made  for 
the  protection  of  persons  baving  an  interest  in  ships,  or  goods 
on  board,  from  the  loss  or  damage  which  mav  happen  to  them 
during  a  certain  voyage,  or  a  fixed  period  of  time^* 

Insurance  on  ships  and  merchandize  greatly  conduces  to 
the  advancement  of  trade  and  navigation,  and  the  eztensioa 
of  commerce,  by  dividing  a  risk  which  might  be  ruinous,  and 
enabling  parties  to  undertake  larger  adventures  than  it  would 
otherwise  be  prudent  for  them  to  undertake* 

The  nature  of  this  contract  is  a  contract  of  indemnity^  and 
this  principle  ought  always  to  be  kept  in  view  in  considering 
questions  relative  to  insurance. 

The  Policy. — ^The  policy  of  Insurance,  which  has  been  de- 
fined to  be  the  instrument  in  which  the  terms  of  the  agree- 
ment are  set  forth,  is  generally  printed,  with  a  few  terms 
superadded  in  writing,  calculated  either  to  control  and  con- 
fine, or  to  enlarge  and  extend,  the  printed  language,  and 
thereby  to  render  it  subservient  to  the  intention  of  the  parties 
in  the  particular  contract  The  form  of  the  policy  is  at  this 
day  nearly  the  same  as  that  anciently  used  among  mer- 
chants ($) ;  every  policy  still  referring  to  those  made  in  Lom- 
bard Street,  where  the  Italians  (who  introduced  them  into 
England),  used  to  meet  at  a  house  called  the  Pawn-house,  or 
Lombard,  for  transacting  business,  before  the  building  the 
Royal  Exchange.  The  instrument  is  inaccurate  and  ungram* 
matical,  but  having  acquired  a  sense  from  judicial  decision 
and  the  usage  (3)  of  trade,  it  may  be  safer  to  adhere  to  the 

a  Manh.  2.  niMd  bj  Ld.  ElleDboroagli  in  Bain* 

b  Godfallv.Bo]dcro»9£ast,81.  laoog-        bridge  v.  Neilaon,  10  East,  344. 


(2)  See  the  form  of  policy  of  insurance  used  in  London  on  ship 
or  goods  in  the  appendix  to  Mr,  Justice  Park's  valuable  treatise.  See 
the  Scotch  form,  in  Miller's  Elements  of  the  Law  relating  to  Insur- 
ances, 8vo.  1787.  p*  30. 

(3)  How  hi  the  words  of  this  written  instrument  ought  to  be  oon« 
trolled,  or  any  words  supplied  from  the  usage  of  merchants,  is  a 
question  which  doerves  great  consideration,  as  it  may  affect  a  main 
principle  in  the  law  of  evidence. 
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old  form  than  to  substitute  another,  though  more  correct 
It  is  a  simple  contract,  b^  which  the  heir  is  not  bound* 
although  the  word  "heirs*'  is  erroneously  used  in  the  present 
form  of  the  policy.  The  parties  are  bound  by  the  contents 
of  the  instrument,  and  will  not  be  permitteid  to  give  parol 
evidence  contradicting^  or  restraining'  the  express  terms 
thereof  (4}. 

Different  Hndi  cf  P<o£(fttf«.*^Policie8  are  of  four  different 
kinds:  1.  An  interM  policy.  ^  A  wager  policy.  3.  An 
open  policy.    4.  A  valued  policy. 

*  1.  An  mieregi  policy  is,  where  the  assured  has  a  real,  sub- 
stantial, assignable  interest  in  the  thing  insared^ 

S.  A  wager  policy  is  an  insurance  founded  on  an  imaginary 
risk,  where  the  insured  has  not  any  interest  in  the  thing  in- 
sured, and  consequently  cannot  sustain  any  injury  by  the 
bafypening  of  the  event  insured  against 

3.  An  open  poKcy  is^  where  the  value  of  the  thing  insured 
is  not  inserted  in  the  policy,  and  must  therefore  be  proved  at 
the  trial,  if  a  loss  happens. 

«  Kaiaes  ▼.  Knightly*  Skiim.  54.    See    d  Weston  v.  Emet,  1  Taauton\i  It 
also  Henkle  ¥.  the  Royal  Ezch.  Ass.        115< 
Comp.  I  Vez.  317.    Hoare  v.  Gra-    e  Marshall,  199. 
bam,  3  Camp.  K.  P.  C.  67.    Mejer 
V.  EverUi,  4  Camp.  N.  P.  C.  28. 


(4)  A  mistake  in  a  policy  may  be  altered,  6y  eansenty  after  it  is 
tinderwrttten.  Bates  v.  Grabham,  Salk.  444.  In  a  case  where  the 
clerk  of  the  underwriter  had  been  guilty  of  a  mistake,  and  had  not 
pursued  the  written  instruction  of  the  underwriter,  a  court  of  equi^ 
decreed  relief.  Motteui  v.  Go?,  and  Comn.  of  London  Assurance, 
1  Atk.  545.  A  policy  was  executed  b^  aefeudant  in  the  printed 
form*,  without  any  speci6c  subject  of  insurance  being  inserted  in 
writing,  or  value  declared.  The  subject  matter  was  afterwards  added 
in  writing,  and  the  addition  signed  by  other  underwriters.  It 
was  bolden,  that  the  assured  could  not  recover  against  defendant, 
who  had  not  so  signed,  on  the  contract,  as  it  stood  altered  by  the  in- 
sertion. So  if  the  assured,  after  subscription  by  the  underwriter, 
strikes  out  with  a  pen  the  time  of  warranty  of  sailing,  which  stood 
in  the  body  of  the  policy,  and  inserts  in  a  memorandum  in  the  mar- 
gin a  different  time  for  sailing,  which  the  underwriter  does  not  sign, 
the  policy  is  thereby  destro^r^.  Fairlie  v.  Christie,  7  Taunt.  416. 
See  also  Campbell  v.  Christie,  2  Stark.  64.  to  the  same  effect.  But 
an  immaterial  alteration  will  not  vitiate  the  policy.  Sanderson  v. 
Symonds,  1  Broderip  and  Bingham,  426. 

*  Langhom  v.  Cologan,  4  Taunt.  330. 
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4.  A  fxdued  policy  is  where  the  value  of  the  thing  insured 
has  been  settled  by  agreement  between  the  parties,  and  that 
value  inserted  in  the  policy  in  the  nature  of  liquidated  da- 
mages so  as  to  supersede  the  necessity  of  proving  it,  in  case 
of  a  total  loss.  The  custom  of  making  valued  policies  arose 
soon  after  the  stat  19  G.  ^  c.  S7«  and  such  policies  were  de* 
cided  to  be  legal  by  Lee,  C.  J.  since  which  time  the  constant 
usage,  in  case  of  a  total  loss,  has  been  to  let  the  valuation 
stand,  and  the  parties  are  estopped  from  altering  it  That 
statute  was  made  in  order  to  pronibit  mere  wagering  policies 
by  persons  insuring  who  had  no  interest  in  the  thing  insured, 
and  therefore  it  avoids  policies  made,  interest  or  no  interest, 
or  without  further  proof  of  interest  than  the  policy  itself* 
The  effect,  therefore,  of  a  valued  policy  is  not  to  conclude 
the  underwriter  from  shewing  that  the  assured  bad  no  inter* 
est^  and  that  in  fact  it  was  a  mere  wagering  policy  within 
the  statute;  but  in  order  to  avoid  disputes  as  to  the  quantum 
of  the  interest  of  the  assured,  the  parties  agree  that  it  shall  be 
estimated  at  a  certain  value. 

If  goods  are  fraudulently  overvalued  in  a  policy  of  insur- 
ance, with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the 
value  actually  on  board*. 

K.,  an  East  India  captain,  having  borrowed  money  of  R., 
in  order  to  secure  R.,  arranged  with  P.  that  K.  should  draw 
in  favour  of  R.  bills  on  C.  ( P/s  agent  in  Calcutta,)  payable 
thirty  days  after  the  arrival  of  the  ship  B.,  which  bills  R.  was 
to  indorse  to  P.,  and  P.  was  to  n^pociate  on  Calcutta  upon 
K.*8  consigning  to  C*  goods- to  double  the  amount  of  the  bill, 
it  was  holden\  first,  that  P.  had  no  insurable  interest  in  these 
bills;  secondly,  that  even  supposing  he  had,  he  could  not 
vecover  upon  a  policy  describing  them  as  bills  of  exchange. 

Requisites  of  the  Po/tcy.— In  order  to  illustrate  the  nature 
of  the  policy,  it  will  be  proper  to  consider  the  essentiarparts 
of  which  it  is  composed,  which  are  as  follow:  1.  The  name 
of  the  party  insured,  or  of  his  agent  2.  The  name  of  the 
ship.  S.  The  subject  matter  of  the  insurance.  4.  The  voy- 
age insured.  5.  The  perils  against  which  the  insurer  under- 
takes to  indemnify  the  assured.  6.  The  memorandum. 
7.  The  date  and  subscription.    8.  The  stamp. 

f  Per  Lawrence,  J.  in  Shawe  t.  FeltoD,    g  Haigh  ▼.  De  la  Cour,  3  Canp.  N.  P. 
d^£Bst,116.  C.319. 

h  Palmer  v.  Pratt,  2  Biog.  165.. 
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]«  The  Name  of  the  Party  insured, 

A  custom  prevailed  formerly  of  eflfecting  marine  iosur* 
siDce  in  blank,  that  is,  without  specifying  the  name  of  the 
person  for  whose  benefit  such  insurances  were  made.  This 
practice  having  been  found  productive  of  great  inconveni* 
ence,  it  was  enacted,  by  stat.  fi5  6.  3.  c.  44.  that  where  poli- 
cies were  made  by  persons  residing  in  Great  Britain,  the 
names  of  the  persons  interested  should  be  inserted  therein, 
or  the  names  of  the  persons  who  should  effect  the  same,  as 
agents  for  the  persons  interested,  and  in  the  case  of  persons 
not  residing  in  Great  Britain,  the  names  of  the  agent  Soon 
after  this  statute  was  passed,  a  question  arose  upon  it,  wbe* 
ther,  when  an  agent  effected  a  policy  for  his  principal  resid- 
ing abroad,  it  was  necessary  that  the  name  of  the  agent  should 
be  inserted  in  the  policy,  eo  nomine,  as  agent  The  Court  of 
King*s  Bench  were  clearly  of  opinion  that  it  was  necessary^. 
It  was  holden  also  to  be  necessary,  that  the  names  of  all  tne 
persons  interested  should  be  inserted^ 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  injurious  to  the  interests  of  the  ship-owners  and  mer- 
chants, and  inadequate  to  the  purpose  for  which  they  were 
designed,  the  legislature  again  mterposed,  by  repealing  this 
statute,  and  enacting  another',  whereby  it  was  declared, 
^  that  no  person  should  effect  any  policy  on  any  ship,  goods, 
or  other  property,  without  first  inserting  the  names,  or  usual 
stile  and  firm  of^^dealing  (5),  qfihe  persons  interested  in  such 
assurance ;  or  of  the  consignors  or  consignees  of  the  property 
insured;  or  of  the  persons  residipg  in  Great  Britain  who  r^» 
eeive  the  order  for,  and  effect  the  policy ;  or  of  the  persons 
who  give  the  order  to  the  agent  immediately  employed  to 
effect  the  policy ;  and  that  every  policy  made  contrary  to  the 
meaning  of  this  act  should  be  void  (6).'~ 


>» 


i  Fray  T.  Edie,  1  T.  R.  314.  1  88G.3.  c.  56. 

k  Wilton  V.  Reaston,  London  Sittings 
after  M.  T.  1787.  Park,  20.  7th  ed. 


(5)  The  persons  interested  were  denominated  ia  the  policv 
^*The  trustees  of  Messrs.  K.  F.  and  Co.**  Lord  Ellenborough 
thought  that  this  might  be  considered  as  their  usual  stile  and  firm 
of  dealing  for  the  purposes  of  this  act.  Hibbert  v.  Martin,  1  Camp. 
N.  P.  C.  538, 

(6)  **  This  statute  must  receive  the  most  liberal  construction,  that 
the  words  will  bear.**     Per  Buller,  J.  1  Bos.  &  Pul.  322. 
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It  is  not  necedffliry  under  this  statute  (ss  it  was  under  the 
former)  tbat«  lybere  an  insurance  is  effected  by  an  agent,  the 
name  of  the  agent  should  be  inserted  in  the  policy,  eo  nomine^ 
as  agent  Hence  where  a  policy  was  effected  by  A.  and  Ca" 
(who  were  the  brokers  ana  general  agents  of  the  party  inters 
ested,)  and  A.  and  Co.  were  not  described  as  agents  in  the 
policy;  but  it  having  been  averred  in  the  declaration,  that 
*^A.  and  Co.  were  the  persons  residing  in  Great  Britain,  who 
received  the  order  for,  and  effected  the  insurance/'  it  was 
holden  sufficient. 

In  a  case  where  the  policy  was  effected  by  insurance^ 
brokers',  who  stated  themselves  in  the  policy  to  have  effected 
it  '*  as  agents  ;*'  and  it  was  averred  in  the  declaration  that 
they  were  the  persons  residing  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insurance;  but  it  did 
not  appnear  that  they  were .  in  an^  other  instance  the  ageuts 
of  the  part V  interested;  it  was  objected,  that  a  mere  broker 
was  not  within  the  description  of  persons  mentioned  in  stat. 
38  G.  3.,  and  that  by  the  expression  *'as  agents,**  used  in  the 
policy,  the  underwriter  had  been  deceived,  since  he  might 
have  been  led  to  suppose  that  the  brokers  were  the  general 
agents  of  the  plaintiff  which  they  did  not  appear  to  have 
been.  But  the  court  overruled  the  objection,  conceiving  that 
the  intention  of  the  legislature  had  been  satisGed  by  inserting 
the  n6mes  of  the  persons  immediately  employed  to  effect  the 
policy.'  ' 

A.  having  consigned  a  cargo  to  B.^  transmitted  the  bills 
of  lading  to  C.  (s.  e.  A.'s)  general  agent,  with  directions  to 
deliver  them  to  B.,  in  order  that  B.  might  insure  the  cargo; 
shortly  afterwards  A.  drew  a  bill  of  exchange  on  B.  for  the 
amount  of  the  cargo  in  favour  of  C,  and  remitted  the  same  to 
C.  to  procure  acceptance.  B.  refused  to  accept  the  bill  of 
exchange,  and  returned  the  bills  of  lading  to  C.,  who  there- 
upon  caused  an  insurance  to  be  effected  on  the  cargo  in  his 
own  name,  and  having  informed  A.  of  what  he  had  done,  A. 
approved  of  it.  A  loss  happened.  In  an  action  on  the  policy 
it  was  averred,  in  the  declaration,  that  the  interest  was  in  A., 
and  that  C.  made  the  insurance  as  his  agent,  ai:\d  for  his  use 
and  benefit,  and  that,  at  the  time  of  making  it,  C.  resided  in 
Great  Britain.  It  was  holden  that  C.  fell  within  the  descrip* 
tion  of  persons  mentioned  in  the  statute :  1.  He  might  be  con- 
sidered as  the  consignee,  inasmuch  as  he  was  the  general  agent 

m  De  Vignser  t;  Swanson,  B.  R.  M.    o  WolfF  v.  Homcastle,  1  Bos.  &  Pul. 

39  G.  3. 1  Bos.  &  Pul.  340.  n.  316. 

n  Bell  V.  GtUoD^  1  Bos.  jfc  Pul.  345. 
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of  A.,  and  had  in  his  bosseasion  the  bills  of  lading  which  had 
been  returned  by  B.,  the  original  consigtiee*  9«  He  might  be 
considered  as  the  person  who  had  received  the  order  to  insure; 
fbr  the  subsequent  approbation  of  A.  was  equivalent  to  a  pre- 
vious order*  and  consequently  the  policy  was  well  effected  in 
the  name  of  C. 

A  declaration  stating  that  A.  (the  plaintiff)  caused  to  be. 
effected  a  policy,  containing  that  B.  made  assurance,  and 
averring  the  interest  in  C.  with  a  promise  by  the  defendant 
to  the  plaintiff,  in  consideration  of  the  premium  paid  by  the 
plaintiff,  was  holden  good,  after  verdict^ 


2.  The  Name  of  the  Ship. 

The  name  of  the  ship  should  be  truly  described  in  the 
policy,  for  if  the  underwriter  should  be  deceived,  or  preju- 
diced by  a  false  name  having  been  given  to  himi  be  will  not 
be  bound.    To  avoid  any  inconveniuice  which  may  arise 
from  a  mistake  in  the  name  of  a  ship,  it  is  usual  to  add  in 
the  policy,  to  the  name  given,  these  words,  '^or  by  whatever 
>iitber  name  or  names  the  same  ship  should  be  called;**   in 
^which  case,  although  it  should  appear  that  the  real  name  of 
'  the  ship  was  different  from  that  inserted  in  the  policy,  yet,  if 
tiie  identity  of  the  ship  can  be  proved,  and  if  it  does  not  apr 
pear  that  the  underwriter  will  sustain  any  prejudice,  the  vari- 
ance will  be  held  immaterial. 

'  '^  As  where  an  insurance  was  made  upon  a  ship  called  the 
Leopard"!,  ^*  or  by  whatsoever  other  name  or  names  the  same 
ship  should  be  called,*'  whereof  was  master,  for  that  voyaee, 
A.  B.,  and  upon  the  evidence  of  A.  B.  it  appeared,  that  the 

:  ship  of  which  he  was  master  was  called  the  Leonard,  and 
was  never  called  by  the  name  of  the  Leopard ;  it  was  holden, 
by  Lee,  C.  J.,  that  by  reason  of  the  general  words,  **  by  what- 
soever name,  &c.**  it  was  only  necessary  to  prove  the  iden- 
tity, which  was  done  here  by  A.  B.,  who  said  that  he  was 
master  of  the  Leonard.  So  where  a  broker  had  received  ii^- 
structions  to  insure  goods  on  board  an  American  ship,  called 
*^  the  President',**  but  by  mistake  had  stated  it  in  the  policy 
all  as  one  name  of  a  ship,  called  "  the  American  ship  Presi- 
dent, instead  of  stating  it  as  part  name  and  part  description.; 
it  was  holden,  that  the  general  words,  or  '*  by  whatever  other 


P  Mellish  V.  Bell,  16  East,  4.  and  lecognized  by  Lawrence,  J.  te 

q  Hall  y.  Moliueauz,  London  Sittings,       Le  Mesurier  t.  Vaughan,  6  East,  386. 

1 7th  Dec.  1 744.  coram  Lee,  C.  J.  cited    r  Le  Mesurier  t.  Vaugban,  6  East,  38d. 
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name  called/*  had  cored  the  mistake,  the  identity  o(  the  ship 
iQ  which  the  goods  were  lost,  with  that  in  which  they  were 
insured  for  the  voyage,  being  proved,  and  it  not  appearing 
that  the  underwriter  could  be  prejudiced  by  the  mistake. 

Where  there  is  a  policy  on  goods  to  be  thereafler  declared, 
by  ship  or  ships,  if  the  broker  by  mistake  makes  a  written 
declaration  upon  goods  by  a  wrong  ship,  to  which  the  under- 
writers put  their  initials ;  he  may  afterwards,  in  compliance 
with  the  orders  of  the  assured,  declare  upon  goods  by  another 
ship,  without  the  assent  of  the  underwriters  and  without  a 
new  stamp.  Robinson  v.  Touray,  3  Camp.  N.  P.  C.  158  (7), 
1  M.  &  &  217*  S.  C. 


3*  The  mtjed  MmUer  of  the  Insunmee. 

The  subject  matter  of  the  insurance  ought  to  be  inserted 
in  the  policy,  that  is,  whether  it  be  ship,  goods,  freight,  &c.: 
but  it  IS  not  necessary  that  the  particular  kind  of  goods 
should  be  specified.  It  will  be  proper,  however,  to  remark, 
that  regpondenUa  cannot  be  insured  under  the  denomination 
of  goods.  By  the  custom  of  merchants,  respondentia  must 
be  insured  under  a  special  denomination'  (8).  Provisions 
.  which  are  necessary  for  the  use  of  the  ship's  crew,  and  on 

■  OIoTwr  ▼.  Black,  3  Burr.  1394. 1  Bl.  K.  405. 


(7)  **  The  declaration  of  interest  does  not  reqoire  any  assent  on 
the  part  of  the  underwriters.  They  pat  their  initials  to  it,  not  for 
the  purpose  of  expressing  their  assent,  but  to  authenticate  the  decla- 
ration, and  to  prevent  fraud  in  changing  the  subject  matter  intended 
to  be  covered  by  the  insurance.  The  contract  between  the  parties  is 
complete  when  the  underwriters  have  signed  the  policy.  The  de^ 
claration  of  interest  is  the  mere  exercise  of  a  power  conferred  upon 
the  assured*  It  is  generally  put  upon  the  policy  for  convenience, 
but  this  is  not  necessary ;  nor  is  there  any  necessity  for  its  beii^  in 
writing.'*     Per  Ld.  EUenborough,  C.  J.,  S.  C. 

(8)  In  Gregory  v.  Christie,  T.  21  G.  3.  B.  R.  Park,  14  Manshall, 
94,  225.  S.  C,  an  insurance  had  been  made  on  behalf  of  the  captain 
of  an  East  Indiaman  on  "  goods,  specie,  and  effects,**  on  board  his 
ship ;  the  plaintiff  claimed  to  recover  money  which  he  had  expended 
for  the  use  of  the  ship,  and  for  which  he  charged  respondentia  inter- 
est; it  was  proved  by  several  Buai  India  captains,  tnat  this  kind  of 
interest  was  always  insured  under  the  denomination  of  ^'goods,  spe- 
cie, and  effects.'*  The  court  held,  that  under  this  express  usage  the 
plaintiff  was  entitled  to  recover. 
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board  at  the  time  of  insuraoce^  are  comprehended  under  the 
word ^^jfumiture^'  and  are  protected  by  a  policy  on  the  ship 
and  furniture^. 


4.  The  Voyage  insured. 

The  voyage  insured  must  be  truly  and  accurately  described 
in  the  policy",  namely,  the  time  when,  and  place  at  which, 
the  risk  is  to  begin,  the  place  of  the  ship's  departure,  the 
place  of  her  destination,  and  the  tinie  when  the  risk  shall  end* 

A  ship  was  insured  "at  and  from  Genoa,"  her  loading  con- 
sisting of  perishable  commodities'.  The  loading  was  put  on 
board  at  Leghorn,  whence  the  vessel  had  sailed,  bound  for 
Dublin ;  but  losing  her  convoy  she  had  put  into  Genoa,  where 
she  lay  nearly  five  months,  and  then  sailed.  The  insurance 
was  made  a  few  days  after  the  ship  had  sailed  from  Genoa, 
at  which  time  the  above-mentioned  circumstances  were 
, known  to  the  insured,  but  not  communicated  to  the  under- 
writer. A  few  days  after  the  ship  put  to  sea  she  was  shat- 
tered by  a  storm,  and  the  cargo  considerably  damaged.  In 
an  action  on  the  policy,  it  was  proved  that  it  had  been  always 
considered  as  material  to  acquaint  the  underwriter,  whether 
the  insurance  was  to  be  at  the  con^mencement  or  in  the  mid- 
dle of  a  voyage.  It  was  holden,  that  the  plaintiff  was  not 
entitled  to  recover. 

In  an  action  upon  a  policy  of  insurance^  at  and  from  a/7, 
any,  or  every  port  andpluce  on  the  oocyst  of  Brazil^  and  after 
the  nth  day  of  September  to  the  Cape  of  Good  Hope^  upon 
goods  and  ship,  beginning  the  adventure  upon  the  goods  from 
the  loading  thereof  aboard  the  ship,  atall,  any^  or  every  port 
and  place  on  the  coast  of  BrazUy  and  from  the  VJth  day  of 
September^  1800,  and  upon  the  ship  in  the  same  manner;  it 
appeared  that  the  goods,  for  the  loss  of  which  the  plaintiff 
declared,  had  been  put  on  board  at  the  Cape.  It  was  holden, 
that  the  plaintiff  could  not  recover :  for  the  obvious  meaning 
of  the  policy  was,  that  the  adventure  was  to  attach  on  goods 
and  ship,  after  a  loading  of  goods  had  taken  place  on  the 
•coast  of  Brazil;  and  as  that  circumstance  or  event  never  took 
place  in  the  present  instance,  the  policy  of  course  never  at- 
tached at  all. 

t   Brough  V.  Whitmore,  4  T.  R.  206.  j  RoberUon  v.  French,  4  East,  130. 

u  Marshall,  227.    Smith  v.  Yelton,  D.  See  Spitta  v.  Woodman,  2  Taunt 

-    P.  21  July,  1806.  416.     Horneyer  ▼.  Lushington,   15 

•z  Hodgion  V.  Richardson,  1  Bl.  R«p.  East,  46. 
463. 
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A  policy  at  and  from  6.'  on  goods,  beginning  the  adven- 
ture rrom  the  loading  on  board  the  ship,  will  not  protect 
goods  laden  on  board  before  the  ship*8  arrival  at  6^ 

The  foregoing  cases  have  been  considered  as  laying  down  a 
rule  of  strict  construction  not  to  be  favoured ;  hence  if  there 
be  any  thing  to  indicate  that  a  prior  loading  was  contem- 
plated. It  will  release  the  case  from  that  strict  construction ; 
as  wher^  the  policy  was  on  goods  at  and  from  6.  to  any  port 
in  the  Baltic*,  beginning  the  adventure  from  the  loading 
thereof  on  board  the  ship,  and  the  policy  was  declared  to  be 
in  continuation  of  a  former  policy;  which  was  a  policy  from 
V.  to  her  port  of  discharge  in  the  united  kingdom,  or  any  ports 
in  the  Baltic,  with  liberty  to  take  in  and  discbarge  goods, 
wheresoever,  to  return  twelve  per  cent,  if  the  voyage  ended 
at  G.:  held  that  the  insured  were  entitled  to  recover,  although 
the  goods  were  not  loaded  on  board  at  G.  but  at  V.,  and  al- 
though the  defendant  was  not  an  underwriter  on  the  former 
policy. 

So  where  a  policy  of  insurance  was  on  goods  at  and  from 
Pernambuco  to  Maranham,  and  thence  to  Liverpool,  begin- 
ning the  adventure  on  the  goods  from  the  loading  thereof,  on 
board  the  ship,  wheresoever:  it  was  holden**  that  it  would 
cover  goods  previously  loaded  at  Liverpool,  and  which  ar- 
rived at  P«  but  were  not  unloaded  there,  and  afterwards  sus- 
tained a  partial  loss  by  wreck  in  the  voyage  from  P.  to  M. 

If  a  ship  be  insured  for  one  voyage*,  and  sails  upon  ano- 
ther, although  she  be  taken  before  she  arrives  at  the  dividing 
point  of  the  two  voyages,  the  policy  is  discharged.  So  if  a 
ship,  insured  from  a  certain  time'',  sail  before  the  time  on  a 
different  voyage  from  that  insured,  the  assured  cannot  reco- 
ver, though  she  afterwards  get  into  the  course  of  the  voyage 
described  in  the  policy,  and  is  lost  after  the  day  on  which  the 
policy  was  to  have  attached.  It  is  to  be  observed*,  however, 
that  if  the  termini  of  the  intended  voyage  are  the  same  with 
that  described  in  the  policy,  a  mere  intention  to  touch  at  a 
particular  port  out  of  the  usual  track  of  the  voyage  insured, 
will  be  considered  only  as  an  intention  to  deviate,  and  as 
such  will  not  vacate  the  policy. 

Groods  were  insured  on  board  a  vessel  on  a  voyage  from  Li- 
verpool to  Palermo',  Messina,  and  Naples.    She  cleared  out 


I  Langfaom  t.  Hardy,  4  Taunt  G2S.  b  Gladstone  v.  Clay,  1  M.  &  S.  418. 

See  Spitta  t.  Woodman,  2  Taunt  c  Wocldridgc  ▼.  Boydell,  1  Doug.  16. 

41S.  S.  P.  d  Way  v.  ModigUani,  2  T.  R.  30. 

a  Bell  V.  Hobton,  16£ast,240.  3Camp.  e  Kewlcy  ▼.  Ryan,  2  H.  Bl.  343. 

272.S.C.  f  Mai8denY.Reid>3£ast,572. 
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fcr  Ntpies  only,  tnd  wan  captured  beft)re  the  dividing  point 
It  wag  holden,  that  there  was  an  inception  of  the  voyage  ii>- 
sured ;  that  the  voyage  insured  meant  a  voyage  to  all  or  «ay 
of  the  places,  with  this  reserve  only,  that  if  the  ship  went  to 
more  than  one  plac^  she  must  visit  them  in  the  order  de- 
scribed in  the  policy. 

Goods  were  insured  on  iKiard  a  ship  from  London  to  NantzV, 
with  liberty  to  cell  at  Ostend,  and  she  was  cleared  only  for 
Ostend,  but  sailed  directly  for  Nantz,  that  being  the  known 
course  of  the  trade,  in  order  to  save  certain  duties  both  in 
England  and  France.  It  was  holden,  that  there  was  not  any 
fraud  on  the  underwriter  so  as  to  vacate  the  policy. 

A  ship  insured  from  A.  to  B.  sailed  with  directions  to  the 
captain  to  touch  at  C.^,  an  intermediate  point  To  a  certain 
pomt  the  voyage  was  the  same ;  from  that  point  there  were 
three  tracks  to  B.,  one  by  the  way  of  C,  the  two  others  by 
different  courses ;  there  were  aavantages  and  disadvantages 
attending  each,  and  it  was  usual  for  the  captain  to  elect,  ac- 
cording to  circumstances:  the  ship  took  the  track  by  C. 
with  intent  to  put  in  there,  but  was  taken  before  she  actually 
came  to  the  point,  where  she  must  have  turned  out  of  the 
track  to  B.  by  the  way  of  C,  for  the  purpose  of  putting  into 
the  harbour  of  C.  It  was  holden  tb^t  the  underwriter  was 
discharged  because  he  was  intitled  to  the  advantage  of  the 
captain's  judgment,  in  electing  which  of  the  three  tracks  it 
was  best  to  pursue,  when  he  came  to  the  first  dividing  point 

A  liberty  ^  to  cruise  six  weeks,'*  in  a  policy  of  insurance^ 
has  been  holden  to  mean  six  weeks  successively,  from  the 
commencement  of  the  cruised 

A  policy  of  insurance  was  effected  on  a  ship  for  a  certain 
voyage^  wtth  letters  of  marque^  with  leave  to  chase^  capture, 
and  man  prizes.  It  was  holden,  that  acting  as  a  convoy  to  a 
prize,  which  the  ship  insured  had  taken,  and  slackening  sail 
m  the  course  of  the  voyage  insured,  in  order  to  make  the  sail- 
ing of  the  ship  insured  conform  to  that  of  the  prize,  was  not 
within  the  meaning  of  the  terms,  chasing,  capturing,  and 
manning  prizes.'* 

See  further  on  this  subject.  Parr  v.  Anderson,  6  East,  202. 

Policy  on  a  ship  for  four  months,  at  and  from  a  place  to 
any  port  or  ports ;  it  was  holden',  that  an  open  roadstead  (being 
the  usual  place  of  loading  and  unloading,)  was  a  port  within 
the  meaning  of  this  policy. 

g  Planch6  and  another   t.   Fletcher,  k  Lawrence  ▼.  Sydebotham,  6  Eatt,  45. 
1  Doug.  250.  See  Hibbeit  v.  Halliday,   9  TMiot. 

h  Middlewood  t.  Blakm,  7  T.  R.  163.        428. 

Sycn  V.  Bridge,  Doug.  527.  I  Ckjckcj  r.  Atkinson,  2  B.  &  A.  4S0. 
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5*  ThM  PeriU  againH  whiek  the  Insurer  undertake$  to  indemnify 

ihejuwred. 

The  perils  and  risks  against  which  the  imarerunderiakefe 
to  indemnify  the  owners,  must  be  inserted  in  the  policy. 
MoHoy,  in  his  Treatise  De  Jure  Maritimo,  says,  that  there 
is  scarce  any  misfortune  which  is  not  provided  against  by 
the  terms  of  the  policy,  which  was  usra  in  his  time,  and 
there  is  in  the  modern  printed  form  of  policy  an  enumera- 
tion of  the  same  adventures  and  perilSi  that  is,  '*  of  the  sea^ 
men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart,  and  countermart,  surprisals,  taking  at  sea,  ar- 
rests.'* 

In  all  our  policies  are  inserted  the  words,  **  lost  or  not 
lost,  hy  which  the  insurer  not  only  takes  upon  himself  the 
risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  al- 
ready have  happened**. 


6.  Of  the  Mem  oTandum*. 

The  underwriters  of  London,  in  order  to  protect  them- 
selves against  small  averages  which  might  be  claimed  in  re^- 
spect  of  perishable  commodities,  have  inserted  at  the  foot  of 
the  policy  a  memorandum  to  the  following  effect :  *'  N.  B. 
Com  (9)>  fish,  salt  <10),  fruit,  flower,  and  sc^,  are  warranted 
free  firom  average,  unless  general,  or  ike  skip  to  be  stranded; 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  warranted 
free  from  average  unaer  fi^e  pounds  per  cent. ;  and  all  other 
goods,  also  the  ship  and  freight,  are  warranted  free  of  average 
under  three  pounds  per  cent.-,  unless  general,  or  the  ship  to  be 
stranded**  The  words  in  Italics  have  been  omitted  for  se* 
lal  years  in  the  forms  of  policies  adopted  by  the  two  insurance 

m  Uanhall,  S37. 


(9)  The  word  com  comprehends  peas.  Mason  v.  Skurray, 
Marsh.  143.  Park,  179.  7th  kdition,  and  malt.  Moody  v.  Sarridge, 
2  Esp.  N.  P.  C.  633.  Kenyon,  €.  J.  but  not  rice.  Scott  v.  Bour- 
dillon,  2  Bos.  8c  PuL  N.  R.  213. 

,  (10)  The.word  soli  does  not  comprehend  saltpetre.    Joumu  v. 
Bourdieu,  Park,  179.  per  Wilson,  J. 
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companies,  viz.  London  Assurance  and  Royal  Exchange  As-* 
surance. 

%  virtue  of  this  memorandum,  the  insurer  is  not  bound  to 
make  good  any  average  or  partial  loss  upon  the  articles  speci- 
fied in  the  memorandum,  except  a  general  average,  or  unless 
the  ship  be  stranded. 

The  term  general  average  requires  explanation.  What- 
ever damage  or  loss  is  mcurred  by  any  particular  part  of  the 
ship  or  cargoybr  the  preservation  of  the  rest^  such  damage  or 
loss  shall  be  considered  as  general  average;  that  is,  the  se- 
Teral  parties  interested  in  the  ship,  freight",  or  cargo,  shall 
contribute  their  respective  proportions  to  indemnify  the  owner 
of  the  particular  part  for  the  damage  which  has  been  incurred 
for  the  good  of  aU.  From  the  preceding  description,  it  ap- 
pears, that  in  order  to  constitute  a  general  average,  the  whole 
adventure  must  have  been  in  jeopardy. 

A  ship  laden  with  coals  and  wheat^,  (which  were  the  sul> 
ject  matter  of  insurance)  was  forced,  by  stress  of  weather,  into 
a  harbour  in  Ireland,  and  there  happening  to  be  a  great  scarcity 
of  corn  there  at  that  time,  the  people  came  on  board  the  ship 
in  a  tumultuous  manner,  took  the  government  of  her  from 
the  captain  and  crew,  and  weighed  her  anchor,  by  which  she 
drove  on  a  reef  of  rocks,  where  she  was  stranded,  and  they 
would  not  leave  her  till  they  had  compelled  the  captain  to  sell 
all  the  corn,  except  about  ten  tons,  at  a  certain  rate  which 
was  about  three  fourths  of  the  invoice  price.  The  ten  tons 
were  damaged  inconsequence  of  the  stranding,  and  it  became 
necessary  that  they  should  be  thrown  overboard.  The  ship 
afterwards  arrived  at  her  place  of  destination  with  the  remain- 
der of  her  cargo,  which  was  about  251.  worth  of  coals.  It 
was  contended,  that  the  loss  sustained  was  a  general,  and  not 
a  particular  average ;  but  the  court  were  of  a  different  opinion. 
Lord  Kenyon,  C.  J.  observing,  that  this  was  not  a  general 
average,  because  the  whole  adventure  was  never  in'jeopardy. 
There  was  not  any  pretence  to  say  that  the  persons  who 
took  the  com  intenaed  any  injury  to  the  ship,  or  to  any 
other  part  of  the  cargo,  except  the  corn,  which  they  wanted 
in  order  to  prevent  their  suffering  in  a  time  of  scarcity; 
therefore  the  plaintiffs  could  never  have  called  on  the  rest 
of  the  owners  to  contribute  their  proportion  as  upon  a  ge« 
neral  average.  ^ 

Insurance  at  and  from  C.  to  L.  on  goods,  in  a  ship  by 

n  Da  Coita  v.  Newnbaai,  2  T.  R.  407.    o  Nesbitt  and  another  v.  LuiliiDgtoiiy 
Williams  v.  London  Anaiance,  1  M.        4  T.  R.  783. 
k  S.  318. 
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Dame,  until  the  same  should  be  ther^  safely  discharged  and 
landed,  rice  frte  of  particular  average,  and  the  ship  with 
rice  and  other  goods  arrived  within  the  limits  of  the  port  of 
L.,  but  before  she  could  be  brought  to  her  moorings  or  be 
at  all  unloaded,  ran  aground  and  was  wrecked,  and  the 
"whole  catgo  was  greatly  damaged,  and  was  taken  out  of  her 
in  craft,  and  carried  to  the  consignees  at  L.  and  sold,  and 

{produced  upon  the  whole  little  more  than  sufficient  to  pay 
ireight  and  salvage,  but  the  rice  did  not  produce  sufficient 
to  pay  the  freight:  held^  thiat  this  was  a  case  of  particular 
average  only,  and  therefore  as  to  the  rice  the  underwriter 
was  exempted  by  the  warranty. 

Upon  the  other  branch  of  the  exeeption^i,  viz.  the  words 
**  unless  the  ship  ibe  stranded,"  it  has  been  holden,  that  the 
underwriter  is  liab]e.  for  an  average  loss  upon  the  article^ 
specified  in  the  memorandum,  where  there  is  a  stranding,  al- 
though no  part  of  the  loss  happen  in  coQsequence  of  the 
stranding,  provided  such  average  loss  arises  from  one  of 
the  perils  insured  ags^inst  (11). 

To  constitute  a  stranding,  it  is  essential  that  the  vessel 
should  be  stationary ;  the  striking  on  a  rock  where  the  ves- 
sel remains  for  a  minute  and  a  half  only,  is  not  a  stranding, 
though  she  thereby  receives  an  injury 'which  eventually 
proves  fatal'. . 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her 
course  up  the  river  to  Liverpool,  was,  against  the  advice  of 
the  master,  fastened  at  the  pier  of  the  dock- bason,  by  a  rope 
to  the  shore,  and  left  there,  and  she  took  the  ground,  and 
when  the  tide  left  her,  fell  over  on  her  side  and  bijged,  in 
consequence  of  which  when  the  tide  rose  she  .filled  with 
water,  and  the  goods  were  wetted  and  damaged :  held'  that 
this  was  a  stranding  to  intitle  the  assured  to  recover  for  an 
average  loss  upon  the  goods.  So  where  in  assumpsit  on  a 
policy  on  goods  warranted  free  from  average,  unless  the  ship 
were  stranded,  it  appeared,  that  in  the  course  of  the  voyage, 

p  Glennie  v.  the  London  Ass.  Comp.  r  Macdougle  t.  The  Roy.  Ex.  Ass.  Co. 

2  Maule  &  Selwyn,  371.  1  Stark.  N.  P.  C.  130. 

q  Cantillon  v.  London  Ass.  cited  by  s  Carrutbers  v.   Sydcbotbam,  4  M.  & 

Norton,  3  Bnrr.  1553.    2  Mag.  385.        S.  77. 

Boinett  T.  Kensington,  7  T.  K.  210. 


(11)  **  When  a  ship  is  stranded,  the  underwriters  agree  to  ascribj& 
the  loss  to  the  stranding,  as  being  the  most  probable  occasion  of  the 
damage,  though  that  fact  caniibt  always  be  ascertained.*'  Per  Lord 
Kenyon,  C.  J.  4  T.  R.  787. 
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the  ibip  was*  by  teanpestooiw  weather,  forced  lo  Uke  fthelter 
M  a  harbour,  aod  in  eDtering,  it  struck  upon  an  anchor,  and 
being  brought  to  her  nooringa  was  found  leaky  and  in  danger 
of  sinking*  and  on  that  account  was  hauled  with  warps  higher 
-up  the  harbour,  where  she  took  the  ground,  and  remained 
fast  there  for  half  an  hour,  it  was  holdenS  that  this  was  a 
stranding  within  the  meaning  of  the  policy. 

The  assured  shall  not  be  prevented  from  recoyering 
against  the  underwriter  an  average  loss  upon  a  damage  by 
stranding  occasioned  by  the  neglect  of  a  Liverpool  pilot, 
appointra  nnder  stat»  37  O.  3.  c.  78.,  while  the  ship  is  under 
his  conduct*. 

Where,  during  the  course  of  a  voyage  upon  an  inland 
navigation,  it  became  necessary,  in  order  to  repair  the  naviga* 
tion,  to  draw  off  the  water ;  and  the  ship,  in  consequence, 
having  been  placed  in  the  most  secure  situation  that  could 
be  found,  wnen  the  water  was  drawn  off,  went  by  accident 
upon  some  piles,  which  were  not  previously  known  to  be 
there :  it  was  holden*,  that  this  was  a  stranding  within  the 
usual  menoorandum  in  the  policy,  the  accident  having  hap- 
pened not  in  the  ordinary  cotctrse  of  such  voyage. 

Where  there  is  neither  general  average  nor  stranding^  it 
seems  that  the  underwriter  is  not  liable  at  all,  if  the  commo- 
dity specifically  remain,  although  the  damage  sustained  may 
amount  to  a  total  Ums. 

The  Royal  Exchange  Assurance  Company  is  liable  for  a 
total  loss  upon  a  cargo  of  wheat,  where  the  ship,  from  the 
perils  insured  against,  becomes  incapable  of  pursuing  the 
voyage,  and  another  vessel  cannot  be  procured  to  forward 
the  cargo^. 


7.  T%e  Date. 

Regularly  the  policy  should  be  dated*,  that  is,  to  each 
subscription,  for  each  subscription  makes  a  distinct  con- 
tract; the  day  on  which,  and  the  month  and  year  in  which 
it  is  made  ought  to  be  added.    The  insertion  of  a  date  may 

t  Barrow  ▼.  Bell,  4  B.  &  C.  736.  z  Per  Lord  Ellenborougfa,  C.  J.  Wilson 

u  Carruthen  t.  Sydebotham,  4  M.  ft  t.  R.  £.  Ass.  Comp ,  2  Camp.  N.  P. 

S'  77.  C.  623.    See  also  Mannicgf  ▼.  Newn- 

z  Raynerr.  Qodmond,  5  B.  ft  A.  225.  ham,  ib.  624.  n.    And  Andexson  r. 

7  Mason  v.  Skuiray,  London  Sittings,  Wallis,  2  M.  ft  S.  240. 

after  H.  T.  1780^  coram  Loid  Mass-  a  MaxBfa,  241. 

field,  C.  J.  Park,  191,  2.    Cocking  v. 

fVaser,  Park,  181.  Marsh.  144. 
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tend  to  -the  dttoovery  tif  frauds  and  conseqimiUjr  ought  not 
io  be  omitted.  It  is  usual,  although  not  ^essentially  uecea- 
aary,  to  specify  the  susi  insured :  and  the  mode  of  doing 
this  is,  by  writing  the  Bum  in  words,  and  not  in  figures,  iu 
order  to  prevent  any  alteration  being  made. 


8.  Tke  Stamp. 

The  policy  must  be  duly  stamped,  at  the  time  when  it  is 
effectea,  for  it  cannot  be  legally  stamped  afterwards^ 

The  amount  of  the  present  stamp  duties  (1897)  on  marine 
insurances,  is  fixed  by  stat  55  G*  3.  c  184.  Sch.  Part  I.  and 
is  as  follows : 

1.  Policies  upon  ship,  goods,  or  any  other  interest,  (which 
may  be  legally  insured)  for  any  voyage  /ram  any  port  or 
place  in  Great  Britain  and  Ireland,  or  Guernsey,  Jersey,  Al- 
derney,  or  Sark,  or  the  Isle  of  Man,  to  any  other  port  or 
place  in  Great  Britain,  &c. 

Where  the  premium  or  consideration  shall  tidt 
exceed  the  rate  of  $0v«  per  centum  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not  ex- 
ceed 1002.  -  -  -  -  0    I     3 

And  if  the  whole  sum  insured  shall  exceed  1002. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  .  -  -  0    1    3 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  90s.  per  cent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  lOOlL  -  -  -  -         0    2    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100^  and  also  for  any  fractional 
part  of  100/.  .  -  -  -         0    2    6 

But  if  the  separate  interest  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy, 
then  the  said  dut^  of  \».  Sd.  or  9s.  GcL  shall  be 
charged  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insured  upon 
any  separate  interest. 

b  JMtric  V.  Hovtl,  3  Cai^i.  Jtf.  P.  C.  103. 
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II.  Policies  upon  ship,  goods,  or  other  propierty  on  board 
or  upon  freight^  or  other  interest  (which  may  lawfully  be  in- 
sured) for  any  other  voyage  than  is  before  specified,  or  for 
any  certain  term  or  period  of  time,  not  exceeding  twelve  ca* 
lendar  months : 

£.  s.  d. 
Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  90s.  per  cent  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.  -  -  -  -  0    2    6 

And  if  the  whole  sum  insured  shall  exceed  100/1 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -  0    2    6 

And  where  the  premitim  or  consideration  shall 
exceed  the  rate  of  90s.  per  cent,  on  the  sum 
insured. 

If  the  whole  sum  insured  shall  not  exceed  100/.      0    5    0 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -         0    5    0 

But  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy, 
then  the  said  duty  of  9s.  6cL  or  6^.  shall  be 
charged  theron,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insured  upon 
any  separate  interest. 

III.  Policy  of  insurance,  or  other  instrument  whereby  any 
insurance,  commonly  csilled  fLtnutualinsurance^  shall  be  made, 
without  any  premium  or  pecuniary  consideration,  from  any 
loss  that  might  happen  to  any  vessel  or  merchandize,  on 
board  of  any  vessel,  or  freight,  or  other  interest  relating  to 
any  vessel,  which  may  lawfully  be  insured  ; 

Upon  any  voyage  from  any  port  or  place  in  the     £.  s.  d. 
United  Kingdom  of  Great  Britain  and  Ireland, 
the  islands  of  Guernsey,  Jersey,  Alderney,  or 
Sark,  or  the  Isle  of  Man,  to  any  other  port  or 

Slace  in  the  said  kingdom  or  islands,  or  Isle  of 
Ian;   for  every  sum  of  \QOL  and   also  for 
each  and  every  fractional  part  of  \O0L  0    2    6 

Upon  any  other  voyage,  or  for  any  certain  terra 
or  period  of  time,  not  exceeding  twelve  calen- 
dar months ;  for  every  sum  of  100/.  and  also 
for  each  and  every  fractional  part  of  100/.  0    5    0 
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A  poli^  of  insurance  was  subscribed  by  the  defendant  on 
the  5th  of  Febf  uary,  1800°,  and  duly  stamped,  purporting  to 
be  a  poKcy  *'  on  goods  and  specie  on  board  of  ship  or  ships 
bailing  between  the  1st  of  October,  1799,  and  the  1st  of 
June,  I8OO9  being  the  property  which  should  firsi  scul  to  a 
certain  amount,  and  upon  the  vessels  carrying  the  goods.'* 
After  the  1st  of  June,  1800,  but  before  any  notice  of  the  de- 
termination of  the  risk  (19)  had  been  received,  a  memoran- 
dum was  written  on  the  policy,  and  subscribed  by  the  de- 
fendant, whereby  it  was  agreed  to  extend  the  time  of  sail- 
ing to  the  Ist  of  August,  1800.  It  was  holden,  that  al- 
though by  this  memorandum  the  time  of  sailing  was  extended, 
yet  the  object  of  the  insurance  continued  the  same,  and  con- 
sequently the  memorandum  falling  within  the  proviso  con- 
tained in  the  I3th  section  of  the  stat.  35  6.  3.  c.  63.  (13)  did 
not  require  a  stamp, 

c  Kensington  ▼.  Inglis,  in  error,  8  East,  373. 


(12)  By  these  words,  "  determination  of  the  risk,'*  is  to  be  un- 
derstood either  the  loss  or  safe  arrival  of  the  thing  insured,  or  the 
final  end  and  conclusion  of  the  voyage.  Per  Ld.  Ellenbiorough, 
C.  J.  delivering  judgment  of  court  in  Kensington  v.  Inglis, 
8  East,  291. 

(13)  The  Stat.  35  Geo.  3.  c.  63.  s.  13.  provides,  "  that  the  act 
shall  not  extend  to  prohibit  the  making  any  alteration  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of  insur- 
ance, duly  stamped,  after  the  same  shall  have  been  underwritten, 
or  to  require  any  additional  stamp  duty  by  reason  of  such  alteration, 
so  that  such  alteration  be  made  before  notice  of  ike  determination  of 
the  risk  originally  insured^  Sfc,  and  so  tkat  the  thing  insured  shall 
remxiin  the  property  of  the  same  persons  ;  and  so  that  su^h  alteration 
sJioll  not  prolong  the  term  insured  beyond  the  period  allowed  by  this 
act;  and  so  that  no  additional  or  further  sum  shall  be  insured  by 
means  af  such  alteration,**  The  words  *^  the  thing  insured  shall 
remain  the  property,  &;c.  apply  to  one  identical  and  continued  sub- 
ject matter  all  aloTig  remaining  the  property  of  the  same  proprietor, 
and  will  not  comprehend  a  case  where  the  thing  last  insured  is  not 
only  in  fact,  but  m  name  and  kind,  as  a  specific  object  of  insurance, 
essentially  different  from  the  thing  first  insured,  and  which  begins 
also  to  have  an  existence  at  a  much  later  period  than  thie  other,  and 
when  the  thing  first  insured  scarcely,  or  in  a  small  degree  only, 
remains  or  contmues  to  exist  at  all.  Hence,  where  the  original  po- 
licy, was  **  on  ship  and  outfit**  at  and  from  London  to  the  South 
Seas,  during  the  ship*s  stay  and  fishing  there,  and  at  and  thence  to 
Great  Britain,  &c. ;  and  after  the  ship  had  sailed  on  the  voyage  in- 
sured, by  consent  of  the  underwiters,  the  policy  was  altered,  and 
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Rule  of  CMff^vclJon.  >-«Tbe  Mine  rofo  of  conatnictioii 
which  applies  to  all  othep  instraisentflr  applies  equally  to  a 
policy  of  assurance^,  viz.  that  it  is  to  be  construed  accordii^ 

d  Lord  ^tnborongh»  C.  J.  delivering  the  judgnwnt  of  the  court  in  Robertson  ▼• 

French,  4  Eatt,  135. 


P*MWiM«*^*«HaWMiMMMW«M^IP^ 


declared  to  be  on  the  ship  and  ooocb,  instead  of  ship  and  otU/Sf,  It 
was  holden,  that  as  the  outfit  ror  such  a  voyage  as  was  described  iu 
the  policy  differed  materially  from  what  was  comprehended  under 
the  term  qoodi^  the  policy  in  its  altered  state  required  an  additional 
stamp  within  the  meaning  of  the  preceding  section.  Hill  v*  F^t^ 
ten,  8  Bast,  373.  cited  m  Bathe  ▼•  Taylor,  15  Bast,  415*  It  was 
holden  afterwards,  that  the  assnred'  could  ttot  teoover  upon  tibe  policy 
in- its  original  state,  as  an  assurance  on  ^  ship  and  outfit,"  by  reason 
of  the  alteration  apparent  on  the  face  of  the  instroinent^  soon  altera- 
tion  having  been  made  by  the  parties  interested.  French  v.  Patten, 
9  East,  351.  But  where  a  broker  instructed  to  effect  a  policy  on 
goods,  effected  it  on  ship :  the  mistake  was  afterwards  rectified  by 
the  underwriter  subscribing  a  memorandum  in  the  margin:  heM 
that  no  new  stamp  was  necessary.  Sawtell  v.  Loudon,  5  Taunt. 
359.  So  where  a  mistake  was  made  by  an  agent  in  declaring  the 
interest  in  the  margin  of  the  policy  to  be  on  a  ship  by  a  wrong 
oame,  it  was  holden  that  it  mignt  be  rectified  by  inserting  the  true 
xiame,  without  a  fresh  stamp.  Bobinson  v*  Touray,  I  M.  Ac  S.  217. 
A  policy  was  effected  at  four  guineas  per  cent,  on  hemp  majrked 
R.  and  valued,  with  certain  returns  oi  premium,  upon  arrival  at 
certain  ports,  and  warranted  to  sail  beiore  the  20th  of  August, 
which  was  a  summer  risk  and  premium.  By  a  memorandum  in- 
dorsed, the  underwriter,  for  four  guineas  additional  and  the  return 
of  five  shillings  less  for  arrival,  absolved  the  assured  from  the 
warranty  of  sailing  before  the  20th  August,  so  making  it  a  winter 
risk,  and  withdrew  the  mark  of  the  hemp ;  it  was  holden*  that  these 
alterations  might  be  made  by  stat  35  G,  3.  c.  63.  s.  13.,  without  any 
new  stamp.  Policy  on  goods  at  and  from  Stockholm  to  Swinemunde ; 
and  the  ship  bemg  driven  into  Wisby  on  30th  May,  and  detained 
there  till  the  9th  October,  the  assured,  on  1st  July  wrote  to  their 
agents  in  London,  **  that  the  captain  had  been  ordered  to  proceed  to 
Konigsberg,  as  they  were  not  certain  whether  the  enemy  might  be  at 
Swinemunde  or  not,  and  that  the  passage  to  Konigsbei^  was 
nearly  the  same,  but  rather  the  shortest  and  safest,  and  they  desired 
the  agents  to  arrange  the  matter  with  the  underwriters,*'  which  letter 
the  agents  receiving  on  the  12th  July,  applied  to  the  underwriters 
for  their  consent  to. alter  the  policy,  by  adding  the  words  *'  Konigs- 
berg  or  Memel"  after  *'  Swinemunde,"  which  consent  was  obtained  ; 
and  the  ship  and  goods  were  afterwards  lost  in  their  voyage  to  Ko- 
nigsbei^ ;  it  was  holdenf,  that  this  alteration  did  not  require  a  new 

*  Hubbaid  ▼.  Jackson,  4  Taunt  169. 

t  Ramstrom  and  another  v.  BeU,  5  M.  &  3. 267. 
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to  its  sense  and  meaning,  as  collected  in  the  first  place  from 
the  terms  used  in  it,  which  terms  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally, 
in  respect  to  the  suoject  matter,  as  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context  evi- 
dently  points  out  that  they  must,  in  the  particular  instance, 
and  in  order  to  effect  the  immediate  mtention  of  the  parties 
to  that  contract,  be  understood  in  some  other  special  and  pe-* 
culiar  sense.    The  only  difference  between  pdicies  of  assur- 
ance and  other  instruments  in  thia  respect,  is,  that  the  greater 
part  of  the  printed  language  of  them,  being  invafriable  and 
uniform,  has  acquired,  firom  use  and  practice,  a  known  and 
definite  meaning,  and  ttmt  the  woids  supemdded  ki  writings 
subject  indeed  always  to  be  governed  in  point  of  construe^ 
iion  by  the  langoiige  and  tenns  with  wbidi  they  are  aoeom-* 
panied,  are  entitled  neverthdess,  if  there  should  be  any  rea^ 
sonable  doubt  upon  the  sense  and  meaning  of  the  whole,  to 
have  a  greater  efiect  attribuled  to  them  man  to  the  printed 
words,  inasmuch  as  the  written  words  are  the  immediate  lan- 
guage and  terms  selected  by  the  parties  for  the  expression  of 
their  meaning,  and  the  printed  words  are  a  general  formula, 
adapted  equally  to  their  case,  and  that  of  all  other  contract* 
ing  parties  upon  similar  occasions  and  subjects. 


stamp.  Policy  of  insurance  on  ship  and  goods  at  and  from 
Coin  to  LiTeipool,  with  liberty,  *^in  mat  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at,  an^  ports  or  pblces  whatsoever;  and 
with  leave  to  discharge  and  take  in,  at  any  ports  or  places  she  miffht 
touch  at,  without  prejudice  to  that  insurance ;"  the  insured,  after 
sobecription  of  the  policy,  inserted  in  the  body  of  It  the  words, 
'*  with  leave  to  call  off  Jamaica,**  to  wluch  interpolation  all  the  un^ 
derwriters  assented,  without  increase  of  premium,  except  the  de- 
fendant, who,  beine  out  of  the  way,  was  not  applied  to.  The  cap- 
tain sailed  from  Cuba  with  eight  men,  ei^ged  to  navigate  to  Liver* 
pool,  and  two  to  Jamaica,  being  unable,  at  Cuba,  to  procure  ten  men 
(the  proper  complement  of  the  crew)  for  Liverpool.  She  then 
touched  at  Jamaica,  for  the  sole  purpose  of  landing  the  two  men, 
and  procuring  others  in  their  stead ;  and,  having  accomplished  this 
purpose,  was  lost  on  the  voyage  from  Jamaica  to  Liverpool :  it  was 
nolden*  1st,  that  this  was  a  material  alteration  of  the  policy,  and 
rendered  it  void;  2d,  that  the  ship  was  not,  as  to  the  crew,  sea- 
worthy for  the  whole  voyage,  (as  she  ought  to  have  been,)  when  she 
sailed  from  Cuba ;  3d,  that  the  circumstance  of  her  having  become 
seap-worthy  after  her  leaving  Cuba,  and  before  the  loss,  did  not  en- 
title the  plaintiff  to  recover. 

*  Fonhaw  t.  Chabert,  3  B.  and  B.  158. 
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III.  What  Persons  may  be  insured — Who  may  be  Insurers — 

What  may  be  insureds 

■  What  Persons  may  be  insured. 

In  this  country  all  penons,  whether  British  subjects  or 
aliens^  may,  in  general,  be  insured.  But  an  action  cannot  be 
maintained  on  a  policy  at  the  suit  or  on  the  behalf  (14)  of  an 
alien  enemy  during  war,  although  the  property  insured  be  of 
British  manufacture,  and  exported  from  this  country*  (Id). 
A  neutral,  however,  although  domiciled  and  carrying  on 
trade  in  an  enemy's  country,  in  partnership  with  an  alien 
enemy,  may  insure  his  interest  in  the  joint  property,  and  on: 
coming  into  this  country  may  sue  for  the  recovery  of  a  losa 
arising  from  one  of  the  perils  insured  against^ 

e  Biaiid<m  ▼.  NetUtt,  CT.  R.  23.   Bns-       Flindt  t.  Waten,  15  But,  260.  and 
.   tow  V.  Towen,  e  T.  R.  35.    See  also        pott 

f  Rotcb  y.  Edie,  6  T.  R.  413. 


(14)  But  where  a  ship  belon^ng  to  an  alien  enemy  is  protected 
by  the  king's  licence,  an  insurance  may  be  effected  on  such  ship  by 
a  British  subject,  as  trustee  on  the  behalf  of  the  ship-owner,  and 
an  action  on  the  policy  may  be  maintained  at  the  suit  of  the  tnutee 
even  in  thne  of  war,  -because  the  public  poHcy  of  the  country,  is  not 
contfavened  by  sustaining  and  giving  effect  to  such  trust;  and  al- 
though the  king's  licence  cannot,  in  point  of  law,  have  the  effect  of 
removing  the  personal  disability  of  the  ship-owner,  (being  an  alien 
enemy)  m  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own 
name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the  injurious 
qualities  in  regard  to  the  public  interest.  Kensington  v.  Inglis,  8 
East,  273.  recognised  in  Flindt  v.  Waters,  15  East,  266. 

(15)  An  English  subject  who  lives  and  carries  on  trade  under 
the  protection  and  for  the  benefit  of  an  hostile  statr,  and  who  is  so 
far  a  merchant  settled  in  the  state  that  his  goods  would  be  liable  to 
confiscation  in  a  court  of  prize,  is  not  to  be  considered  as  entitled  to 
sue  as  an  English  subject  in  an  English  court  of  justice*'  Residing 
under  the  allegiance  and  protection  of  an  hostile  state,  he  may  be 
considered,  to  all  civil  purposes,  as  much  an  alien  enemy  as  if  he 
were  bom  there.  But  if  he  reside  in  a  neutral  country,  he  is  enti« 
tied  to  all  the  privileges  of  a  neutral  country.  See  M'Connel  v. 
Hector,  3  Bos.  and  Pul.  113.  and  Willison  v.  Patteson,  7  Taunt. 
449. 
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WTio  may  he  Insurers, 

At  the  common  law,  any  person  in  his  individual  and  se- 
parate capacity,  or  any  numoer  of  persona  forming  a  society 
or  partnership,  might  have  been  insurers;  but  it  having  been 
found  by  experience  that  particular  underwriters,  after  hav- 
ing received  large  premiums  for  the  insurance  of  ships,  &c. 
at  sea,  became  bankrupts,  or  otherwise  failed  in  answering  or 
complying  with  the  terms  of  their  policies  of  assurance,  to 
*  the  ruin  of  many  merchants,  and  to  the  discouragement  of 
adventurers  at  sea,  and  to  the  great  diminution  of  the  trade 
and  public  revenues  of  the  kingdom,  it  was  deemed  advisable 
to  establish  two  distinct  corporations,  with  competent  funds 
for  assurance  of  ships,  goods,  or  merchandizes  at  sea,  or  go- 
ing to  sea,  on  the  supposition  that  merchants  would  think  it 
much  safer  to  depend  on  the  assurances  of  either  of  these 
corporationsi  than  on  those  of  private  or  particular  persons ; 
at  the  same  time  leaving  to  the  merchants  their  option  to  as- 
sure  with  private  underwriters,  if  they  should  prefer  it  To 
carry  this  design  into  effect,  the  stat.  6  G.  1.  c.  18.  (A.  D. 
17i9»)  authorized  the  king  to  grant  charters  to  two  distinct 
companies  for  assurance  of  ships,  goods,  and  merchandizes 
at  sea,  or  going  to  sea,  and  for  lending  money  on  bottomry. 

In  pursuance  of  the  powers  given  by  this  statute,  the  Royal 
Exchange  Assurance  and  the  London  Assurance  Companies 
were  established  by  charters,  bearing  date  the  22nd  day  of 
June,  17^0. 

By  the  i$th  section  of  the  before-mentioned  statute,  in 
order  to  prevent  anv  competition  between  these  two  corpo- 
rations, and  any  other  public  body,  it  is  enacted,  that  **  all 
corporations,  societies,  and  partnerships  (other  than  the  said 
two  corporations)  shall  be  restrained  from  underwriting;  and 
if  any  corporation,  or  any  persons  acting  in  a  society  or  part- 
nership, {other  than  the  two  corporations)  shall  presume  to 
underwrite  any  policy  upon  sMps^  goods,  or  merchandize^  at 
sea,  or  going  to  sea,  every  such  policv  shall  be  ipso  facto 
void  (16),  and  the  sums  underwritten  snail  be  forfeited ;  and 


(16)  It  appears  to  have  been  the  opinion  of  two  emineat  judges,* 
that  where  a  single  name  appears  on  the  policy,  the  insurer  will  not 
be  allowed,  if  a  loss  happens,  to  defeat  a  band  fide  insurance,  by 
alleging  to  an  innocent  person,  that  there  was  a  secret  partnership 
between  himself  and  another. 

•  Eyre,  C.J.  in  Mitchell  t.  Cockbuni,  and  K«D/on,  C.  J.  in  Sulliran  y. 
Qrea?es  and  Booth  t.  Hodpon. 
Vol.  II.  S 
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bonds  or  other  securities,  for  money  lent  by  way  of  bottomry 
by  any  corporation  or  society,  other  than  the  two  corpora- 
tions, shall  be  ipso  facto  void,  and  such  agreements  adjudged 
to  be  usurious,  and  the  offenders  shall  suffer  as  in  cases  of 
usury." 

It  is  to  be  observed,  that  the  object  of  the  preceding  sec- 
tion is  merely  to  avoid  marine  insurances  entered  into  by 
dorporations  or  societies^  and  parineishlps,  other  than  the 
two  privileged  corporations:  and  in  order  to  prevent  any 
misconception  on  this  point,  it  is  expressly  declared,  at  the 
close  of  the  section,  that  any  private  persons  may  underwrite, 
&c.  as  fully  and  beneficially  as  before  this  statute,  provided 
they  **  do  not  underwrite  upon  the  account  or  risk  of  a  cor- 
poration, or  persons  acting  in  a  society  or  partnership." 

For  the  cases  which  have  been  decided  on  the  preceding 
section,  viz.  Booth  v.  Hodgson,  Mitchell  v.  Cockburne,  Au- 
bert  V.  Maze,  and  Sullivan  v.  Greaves;  see  ante,  p.  64,  5. 

What  may  be  insured. 

The  subjects  of  marine  insurance  are,  ships,  goods,  mer* 
chandize,  freight*,  bottooHy,  and  respondentia  interest;  a 
special  interest  in  goods,  as  the  lien  of  a  factor^;  money 
expended  by  the  captain  for  the  use  of  an  East  India  ship'; 
the  ca]}tain'8  commission  and  privileges  in  an  African  trade 
sbip^  (17);  the  profits  expected  to  arise  from  a  cargo,  as  from 
a  cargo  of  molasses',  or  from  a  cargo  employed  in  the  trade 

g  Montgomery  v.  Eggin^on,  3  T.  R.  k  King  y.GloTer,  2  Bot.  and  Pul.  N.  R. 

362.  206. 

tl  Park,  14.  1  Grant  t.  Parkinson,  Park,  402.  (18.) 
i   Gregory  v.  Cbristiea  Park,  14. 

IP  I  II.  ■■■■■■■t  I  ,liBI  !■ 

(17)  The  policy  of  the  law  considers  the  insurance  of  seamen *s 
wages,  or  oi  any  thing  to  be  received  at  the  end  of  the  voyage  in 
lieu  of  wages,  as  illegal.*  The  law  of  England,  following  the  ma- 
rine law,  does  not  allow  the  marinere  any  wages,  unless  the  ship 
earn  freight.  This  law  would  be  completely  evaded,  if  the  mariners 
could  insure  their  wages ;  but  there  is  not  any  such  mte  as  to  tbo 
captain.  An  insurance,  however,  on  money  lent  to  the  captain, 
payable  out  of  the  freight,  is  illegal.f 

(18)  An  insurance  mayjbe  effected  on  profiu  generally  without 
more  description,^  and  engrafted  upon  a  policy  on  ship  aod  goods 
in  the  common  printed  form  for  a  certain  voyage;  witn  a  retura  of 
premium  for  short  interest:    the  assured  proving  an  interest  ia  the 


cargo. 


•  See  Webster  v.  De  Tastet,  7  T.  B.  167. 

t  Wilson  V.  R.  Ex.  Ass.  Com.  2  Camp.  N.  P.  C.  628. 

i  Eyre  v.  Glorer,  16  East,  218.  3  Campb.  276. 
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on  the  coast  of  Africa*.  With  respect  to  tn  insurance  on 
freight,  it  is  to  be  observed,  Ist,  that  freight  ought  to  be  in- 
sured eo  nomine  as  freight,  and  that  it  will  not  be  covered  by 
an  insurance  on  goods*;  and,  2dly,  unless  an  inchoate  right 
to  the  freight  has  commenced,  the  assured  will  not  be  enti- 
tled to  recover. 

In  an  action  upon  a  policy  of  insurance  upon  ship  and 
freight?,  it  appeared  that  the  ship  had  been  destroyecl  by  a 
tempest,  before  the  goods,  which  were  ready  to  be  shipped, 
were  actually  on  board.    Lee,  C.  J,  was  of  opinion,  that  the 
plaintiff  was  not  entitled  to  recover  for  freignt,  as  the  ^oods 
not  having  been  actually  on  board,  the  plaintiff^s  ri^t  to 
freight  had  not  commenced.     But  where  the  right  to  Ireight 
has  commenced,  as  if  part  of  the  goods  are  on  board,  and  the 
rest  ready  to  be  shipped,  the  plaintiff  will  be  entitled  to  reco- 
ver on  an  insurance  on  freight'.    So,  where  a  ship  was  char- 
tered for  a  voyage  from  London  to  Teneriffe,  where  she 
was  to  take  wine  on  board,  and  to  carry  it  to  the  West  Indies, 
and  it  was  covenanted  that  the  owner  was  to  receive  for  the 
freight  for  the  said  voyage  so  much  per  pipe,  and  the  vessel 
set  sail,  but  was  captur^  before  she  arrived  at  Teneriffe^; 
it  was  holden,  that,  as  in  this  case  the  inchoate  right  to 
freight  commenced  from  the  inception  of  the  voyage,  that 
is,  the  instant  the  ship  sailed  from  London,  the  plaintifT  was 
entitled  to  recover  on  a  policy  on  freight    N.  in  this  case 
the  policy  was  a  valued  policy  on  freiglit  "  at  and  from  Lon- 
don to  Teneriffe,  and  at  and  from  thence  to  the  West  Indies/' 

'  So  where  an  insurance  was  made  by  ship-ownera  on  freight 
of  a  certain  ship'  "at  and  from  Dominica,"  &c.  to  London, 
and  it  appeared  that  the  ship  bad  been  chartered  for  a  voyage 
from  London  to  Dominica,  and  back  to  London,  the  charterers 
agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at 
Dominica  a  full  cargo  at  the  current  freight  for  London:  the 
ship  having  arrived  at  Dominica,  and  delivered  her  outward- 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before 
any  part  of  the  homeward  cargo,  which  was  ready  to  be 
loaded,  could  be  put  on  board.  An  endeavour  was  made  to 
distinguish  this  case  from  the  preceding  case  of  Thompson  v. 
Taylor,  on  the  ground,  that  there  the  insurance  was  on  a 
valued  policy  upon  freight  on  a  chartered  ship  at  and  from 
London  to  Teneriffe,  and  at  and  from  thence  to  the  West 

mBarclayv.  Cougin8,2Ea8t,  544.  See  p  Montgomery  y.  Eggington,  3  T.  R. 

also  Hodgson  t.  Gloyer,  6  East,  3 1 6.        362. 

ti  Baitlie  ▼.  Moodigliani,  Park,  90.  q  Thompson  r.  Taylor,  6  T.  R.  478. 

o  ToDge  T.  Watts,  Sir.  1251 .  r  HorncasUe  y.  Stuart,  7  East,  400. 
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Indies ;  and  which,  as  it  was  said»  turned  on  the  entirety  of 
the  voyage  insured,  the  freight  being  covenanted  to  be  paid 
for  the  said  voyage,  according  to  a  stipulated  rate  per  pipe 
for  500  pipes  of  wine ;  whereas,  this  was  an  open  policy,  and 
the  freight  was  to  be  estimated  according  to  the  Quantity  of 
goods  on  board,  of  which  there  never  were  any,  ana  therefore 
no  inception  of  the  freight,  and  consequently  not  of  the  in- 
surance upon  it:  and  this,  it  was  argued,  was  the  same  as  if 
the  ship  had  sailed  from  Dominica  without  any  goods  on 
board ;  but  the  objection  was  overruled.  Lord  Ellenborough, 
C.  J.  observing,  that  it  was  clear  that  the  underwriter  was 
liable,  upon  the  authority  of  Thompson  v.  Taylor,  the  voyage 
havine  commenced  in  which  the  freight  was  to  be  earned 
according  to  the  terms  of  the  charter- party,  which  made  it 
one  entire  contract,  and  which  voyage  was  insured  by  the 
policy ;  that  in  Thompson  v.  Taylor,  the  loss  happened  be- 
fore the  ship  arrived  at  Teneriffe,  where  she  was  going  to 
fetch  her  freight,  and  yet  the  underwriter  was  holden  to  be 
liable. 

Freight  may  be  insured  for  part  of  an  entire  voyaged;  and 
if  the  ship  be  on  the  voyage  insured  when  the  loss  happen* 
the  assured  will  be  entitled  to  recover  although  the  ulti- 
mate destination  of  the  ship  was  not  disclosed  to  the  under- 
writer. 

A  policy  on  freight,  at  and  from  the  ship's  port  of  load- 
ing at  J.  to  her  port  of  discharge,  with  leave  to  call  at  inter- 
mediate ports,  beginning  the  adventure  on  the  goods  from 
the  loading,  as  aforesaid,  with  leave  to  discharge,  exchange^ 
and  take  on  board,  goods  at  any  port  she  may  call  at,  with- 
out being  deemed  a  deviation,  covers  the  freight  of  goods 
loaded  at  an  intermediate  port,  and  therefore  where  the  ship 
having  sailed  with  a  cargo  loaded  at  J.  was,  during  the  voy- 
age, cast  on  shore  at  an  intermediate  port,  and  lost  a  part  of 
her  cargo,  and  took  on  board  other  goods  at  that  port  to 
complete  her  cargo,  and  arrived  at  her  port  of  dischaige,  and 
earned  freight ;  it  was  holden*,  that  the  assured,  who  had 
abandoned  to  the  underwriter  upon  intelligence  of  the  loss, 
and  had  adjusted  with  him  as  for  a  total  loss,  was  liable  to 
the  underwriter  for  the  freight  of  that  part  of  the  cargo  loaded 
at  the  intermediate  port,  after  deducting  the  expences  attend- 
ant upon  procuring  the  said  freight. 

In  an  action  on  a  policy  on  freight  it  appeared,  that  the 
ship  in  the  course  of  her  voyage  having  been  injured  by  a 

s  Tkylor  ▼.  Wilson,  16  £att,  924.  t  Barclay  t.  Siiiling,  5  Maule  k  Sel- 

wyn,  6. 
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peril  of  tbe  sea,  was  obliged  to  put  into  a  port,  and  land  the 
whole  of  her  cai^go.  Part  of  her  cai^  had  been  so  wetted 
by  sea  water  that  it  could  not  be  resbipped  without  danger 
of  ignition  unless  it  went  through  a  process  which  would  have 
detained  tbe  vessel  six  weeks,  and  have  been  attended  with 
expence  equal  to  the  freight  Under  these  circumstances, 
the  master  sold  these  goods,  and  finding  be  could  not  obtain 
others,  he  sailed  on  his  voyage,  and  arrived  at  his  port  of  des- 
tination with  the  rest  of  his  cargo.  The  master's  proceed- 
ims  were  such  as  a  prudent  man  uninsured  would  have 
adopted.  It  was  holden^  that  the  underwriters  were  not 
liable  for  the  loss  of  the  freight  of  these  goods. 


IV.  Of  Losses, 

1.  By  Perils  of  the  Sea.. 

2.  By  Capture. 

3.  By  Arrents,  8fc. 

4.  By  Bartairy. 

5.  By  Fire. 

6.  By  other  Losses. 

1.  fiy  Perils  ofihe  iS'^a.— Losses  hy  perils  of  the  sea  are 
understood  to  mean  only  such  as  proceed  from  mere  sea  da« 
mage';  that  is,  such  as  arise  from  stress  of  weather,  winds, 
and  waves,  from  lightning  and  tempests,  from  striking  against 
rocks,  from  sands,  &c. 

A  loss  occasioned  by  another  ship  running  down  the  ship 
insured,  through  gross  negligence,  is  a  loss  by  perils  of  the 
aea^. 

If  there  has  not  been  any  intelligence  received  of  a  ship 
within  a  reasonable  time  after  she  has  sailed*,  it  will  be  pre- 
sumed, that  she  foundered  at  sea,  and  the  assured  may  main- 
tain an  action  against  the  underwriter,  stating  the  loss  to  have 
happened  by  the  vessel  sinking  at  sea*.      What  shall  be 


u  Mordy  t.  Jonci,  4  B.  ft  C.  304. 
X  Manb,  416. 

7  Smith  T.  Scott,  4  Taunt  126. 
z  Park.  105. 


a  Green  y.  Brown,  Str.  1 199.  See  also 
Newby  y.  Read,  Sittingi  after  M.  T. 
1763.  coram  Ld.  Mansfield,  C.  J. 
Park,  106. 
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deemed  t  reasdnable  time^  must  depend  on  the  distance  and 
length  of  the  voyage,  fee. 

Evidence  of  the  vessel  having  sailed  on  her  intended  vov- 
age  on  such  a  day,  and  not  having  been  heard  of  since,  is  the 
best  evidence  of  which  the  nature  of  such  a  case  admits,  and 
consequently,  will  be  sufficient  to  support  the  action.  It  is 
not  necessary  to  call  witnesses  from  the  vessel's  port  of  desti- 
nation ;  it  is  sufficient  to  prove  that  she  was  not  heard  of  in 
this  country  after  she  sailed^  But  it  must  be  shewn,  that 
when  the  ship  left  the  port  of  outfit,  she  was  bound  on  the 
voyage  in8u^ed^  For  this  purpose  the  convoy  bond*  men- 
tioning the  port  of  destination  in  the  common  form,  or  a  li- 
cence%  is  prim&  facie  evidence. 

Upon  a  policy  of  insurance  on  goods,  where  the  ship  being 
disabled  by  the  perils  of  the  sea  from  pursuing  her  voyage, 
was  obliged  to  put  into  port  to  repair ;  and,  in  order  to  de- 
fray the  expences  of  such  repairs,  the  master  having  no  other 
means  of  raising  money,  sold  part  of  the  goods,  and  applied 
the  proceeds  in  payment  of  these  expences.  It  was  holden'^ 
that  the  underwriter  was  not  answerable  for  this  loss. 

Under  a  count  for  a  loss  by  perils  of  the  sea',  evidence  that 
the  ship  was  destroyed  by  a  species  of  worms,  which  infest 
the  rivers  of  Africa,  was  holden  not  to  support  the  declara- 
tion. If  a  ship  hove  down  on  a  beach  within  the  tideway  to 
repair,  be  thereby  bilged  and  damaged,  it  is  not  a  loss  occa- 
sioned by  the  perils  of  the  seas*'. 

A  transport  in  the  service  of  government,  was  insured  for 
twelve  months,  during  which  she  was  ordered  into  a  dry  har- 
bour, the  bed  of  which  was  uneven,  and  on  the  tide  having 
left  her,  she  received  damage  by  taking  the  ground  ;  it  was 
holden',  that  this  was  a  loss  by  a  peril  of  the  sea.  So  in  an 
insurance  on  goods  in  a  ship  warranted  free  from  capture  and 
seizure.  The  ship  was  stranded  on  a  shoal  withm  a  few 
miles  of  the  port  of  destination,  disabled  from  proceeding, 
and  lost ;  but  while  ahe  lay  in  the  sand,  she  waa  seized  by 
the  commander  of  the  place  at  which  she  was  stranded ;  and 
the  goods  were  confiscated  by  him :  it  was  holden^  a  loss  of 
the  goods  by  the  perils  of  the  seas. 

b  Twemlow  t.  Otwio,  2  Camp.  N.F.  C.  f  Powell  and  another  v.  Gudgeoot  5 

85.  M.  k  S.  431.    Sarquy  v.  Hobeon,  2 

c  Cohen  v.  Hinckley,  3  Camp.  N.  P.  B.  &  C.  7.  S.  P. 

C.  51.    Koater  t.  Innes,  Ryan  and  g  Robl  v.  Parr,  London  Sittinga  after 

Moody,  N.  P.  C.  333.  H.  T.  1796.  Park,  105. 

d  '4  Camp.  N.  P.  C.  51.  h  Thompson  v.  Whitmore,  3  Taunt.  227. 

e  MarsbaU  v.  Parker,  3  Camp.  N.  P.  i   Fletcher  v.  IngliB,2  B.  &  A.  315. 

C.  70.  k  Habn  t.  Corbett,  2  Bing.  205. 
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A  policy  was  effected  on  living  animals,  warranted  free 
from  mortality  and  jettison, .  In  the  course  of  the  voyage 
some  of  the  animals,  in  consequence  of  the  agitation  of  the 
ship  in  astormft  were  killed ;  and  others,  from  the  same  cause, 
received  such  injury  that  they  died  before  the  termination  of 
the  voyage  insured.  It  was  holden^  that  this  was  a  loss  by 
a  peril  of  the  sea,  for  which  the  underwriters  were  liable.  In 
a  similar  case,  where  it  was  found  in  the  special  verdict,  that 
a  certain  usage,  with  respect  to  such  policies  prevailed 
amongst  the  underwriters  subscribing  policies  at  Lloyd's 
coffee-house  in  London,  and  merchants  and  others  effecting 
policies  there,  and  that  the  policy  in  question  was  effected  at 
Lloyd*s  coffee-house,  but  it  was  not  found  that  the  plaintiff 
was  in  the  habit  of  effecting  policies  at  that  place :  it  was 
holden^  that  this  usage  was  not  sufficient  to  bind  the 
plaintiff. 

An  averment  of  loss  by  perils  of  the  seas,  is  not  supported 
by  proof  that  the  vessel  was  sunk  in  consequence  of  being 
fired  upon  by  another  vessel  under  a  mistake". 

It  is  the  province  of  the  Jury  to  determine,  whether  the 
cause  of  the  loss  be  a  peril  of  the  sea  or  not^. 

In  cases  of  insurances  upon  goods,  where,  by  the  terms  of 
the  policy,  the  underwriter  is  to  continue  liable  until  the 
goods  are  safely  landed,  if  one  of  the- public  lighters,  entered 
at  Waterman's  Hall,  be  employed  for  the  purpose  of  landing 
the  goods,  and  the  goods  sustain  a  damage  on  board  such 
lighter,  without  any  negligence  on  the  part  of  the  lighterman, 
the  underwriter  will  be  responsible  for  the  loss^:  but  if  the 
owner  of  the  goods  chooses  to  employ  his  own  private  lighter 
to  land  them^;  or  if  after  the  goods  are  put  on  board  a  public 
lighter,  the  owner  takes  them  into  his  own  custody  and  pos- 
session, and  discharges  the  lighterman',  the  underwriter  in 
such  cases  will  not  be  liable. 


2.  Loss  by  Capture. 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of  the 
country  to  which  the  ship  and  goods  belong,  when  in  a  state 
of  public  war. 

1   Lawrence  v^Aberdeio,  2  B.&  A.  107.  p  Rucker  v.  London  Assurance  Comp. 

m  GaUay  ft  another  V.  Lloyd,  3  B.  lb  C.  London  Sittio^,   June,    1784,   per 

703.  BuUer,  J.  Huriy  ▼  Royal  Kzch.  Ass. 

n  Cullen  t.  BaUer,  1  Stark.  N.  P.  C.  2  Bos.  ft  Pul.  430. 

188.  Ld.  EUentwronsrh,  C.  J.  q  Sparrow  ▼.  Carrathen,  Str.  1236. 

o  Per  Kenyon,  C.  J.  in  BuUer  v.  Flsber,  r  Strong  v.  Natailiy,  1  Bos.  and  Pul.  N. 

At>bott,936.  R.16. 
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To  constitute  a  loss  by  capture  within  the  meanii^  of  the 
policy',  it  18  not  necessary,  that  the  ship  should  be  condemned^ 
or  carried  into  any  port  or  fleet  of  the  enemy. 

In  every  case  of  captured,  the  insurer  is  answerable  to  the 
extent  of  the  sum  insured  for  the  loss  actually  sustained. 
This  may  be  either  totals  as  where  the  thing  insured  is  not 
recovered  aeain;  or  pariialy  as  where  the  ship  is  recaptured 
or  restored  before  abandarnneni;  in  which  case  the  iusurer  is 
bound  to  pay  the  salvage,  and  any  other  necessary  expence, 
which  may  have  been  incurred  by  the  party  for  the  recovery 
of  iiis  property. 

In  assumpsit  upon  a  policy  of  insurance",  inieresi  or  no 
interest^  against  enemies,  piratee(«  takings  at  sea,  &c.  it  ap* 
peared,  that  the  ship  was  taken  by  a  Swedish  pirate,  and 
remained  in  bis  possession  for  nine  days,  and  then  was  re- 
taken by  an  English  man  of  war,  and,  after  the  suit  com- 
menced, brought  into  Harwich:  it  was  holden,  that  the 
plaintiff  was  entitled  to  recover;  for  though  the  ship  was 
retaken,  yet  the  plaintiff  had  received  a  damage  by  the  in- 
terruption of  his  voyage;  and  the  question  was  not,  whether 
the  plaintiff  had  his  ship,  and  did  not  lose  his  property,  but 
what  damage  he  had  sustained. 

In  a  case  where  a  privateer  bad  been  insured',  interest  or 
no  interest f  free  from  average  ^  and  without  benefit  of  salvage, 
for  a  cruise  of  tnree  months,  and  during  that  time  she  was 
captured,  whereby  she  was  prevented  from  finishing  her 
cruise;  it  was  holden,  that  the  assured  was  entitled  to  re> 
cover  for  a  total  loss,  although  it  did  not  appear,  that  the 
ship  was  ever  carried  infra  prissidia  hostium^  and  although 
the  ship  was  retaken  before  the  expiration  of  the  three 
months. 

See  further  on  this  subject.  Whitehead  v.  Bance,  Park^77. 
and  Dean  v.  Dicker,  Str.  1250. 

A  ship  warranted  neutral  was  captured  as  an  enemy's  ship, 
and  the  owners,  after  an  interlocutory  decree  against  them, 
agreed  to  a  compromise';  this  being  done  bond  fide^  it  was 
holden,  that  the  insurer  was  liable  for  the  sum  paid  by  the 
insured  under  such  compromise. 

Formerly,  it  was  a  common  practice,  when  vessels  were 
captured  by  the  king's  enemies,  or  by  other  persons  commit- 
ting acts  of  hostility,  for  persons  to  agree  with  the  captors 


■  Fer  Lord  IVfansfield,  C.  J.  ia  Gosi  t.     u  Depaiba  v.  Ludlow,  Corny d*b  R.  SGOc 

Withers,  2  Burr.  694.  x  Pood  v.  Kin^,  1  Wils.  191. 

t  Manb  422.  y  Berent  t.  Rucker,  1  Bl.  R.  3ia. 
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for  ransom  of  the  vesBeb,  and  for  securing  the  stipulated 
ransom,  not  only  to  give  hostages,  but  also  to  bind  them* 
selves,  or  tbe  owners,  for  the  payment  thereof  (19)*  The 
law  of  nations  gave  a  sanction  to  this  practice;  but  it  hav- 
ing been  found,  by  experience,  liable  to  great  abuse,  and 
there  being  reason  to  apprehend,  that  upon  the  whole  it 
operated  more  to  the  disadvantage  than  the  benefit  of  his 
majesty's  subjects,  it  was  enacted,  by  stat  32  6.  S.  c.  95.  s.  1. 
**  That  it  should  not  be  lawful  for  any  of  his  miyesty's  sub* 
jects  to  ransom,  or  enter  into  any  agreement  for  ransoming, 
any  vessel  belonging  to  any  of  his  majesty's  subjects,  or  any 
goods  on  board  the  same,  which  should  be  captured  by  the 
subjects  of  any  state  at  war  with  his  majesty,  or  by  any  per- 
sons committing  hostilities  against  his  majesty'^  subjects.'* 
By  s*  $.  "Agreements  entered  into,  and  bills,  notes,  and  other 
securities  given  by  any  persons  for  ransom  of  such  ship  or 
vessel,  or  of  any  goods  on  board  the  same  are  declared  void." 
And  by  s.  3.  a  penalty  of  MOL  is  given  to  the  informer  for 
every  offence  against  this  act  This  statute  having  expired 
virith  the  termination  of  hostilities  in  1783,  the  same  provi- 
sions have  been  repeated  verbatim  in  subsequent  prize  acts. 
See  Stat  33  6.  3.  c..6d.  s.  37,  38.  and  stat  43  6.  3.  c.  100. 
s.  34,  do. 

Although  by  the  terms  of  the  policy,  the  underwriters  un- 
dertake  to  indemnify  the  assured  against  aB  captures  and  de- 
tentions of  princes,  without  any  exception  in  respect  of  the 
acts  of  the  government  of  their  own  nation,  yet  has  the  law 
engrafted  an  exception  thereon  of  captures  made  by  the  au- 
thority of  the  government  of  the  country  to  which  the  under- 


(19)  When  this  agreement  was  reduced  into  writing,  tbe  instru- 
ment  containiDg  the  terms  of  it  was  denominated  a  ransom  bill.  See 
the  form,  Doug.  641.  This  instrument  usually  provided  for  the 
safety  of  the  captured  vessel  during  the  remainder  of  her  voyage, 
and  actions  of  assumpsit  were  brought  upon  these  bills.  See  the 
form  of  declaration,  3  Burr.  1734.  but  in  Anthon  v.  Fisher,  Doug. 
648.  it  was  decided,  that  an  alien  enemy  cannot,  by  the  municipal 
law  of  this  country,  sue  for  the  recovery  of  a  right  claimed  to  be  ac- 
quired by  him  in  actual  war.  Since  the  stat  22  G.  3.  c.  25.  and 
43  G.  3.  c.  160.  s.  34,  35.  the  law  relating  to  ransom  bills  is  become 
a  mete  matter  of  curiosity.  The  reader  who  is  desirous  of  pursuing 
the  subject,  is  referred  to  the  following  cases:  Richard  v.  Bettenham, 
B.  R.  M.  6  G.  3.  3  Burr.  1734.  1  Bl.  R.  563.  Comu  v.  Black- 
burne,  B.  R.  £.  21  G.  3.  Doug.  640.  Anthon  v.  Fisher,  B.  R.  M. 
23  G.  3.  Exch.  Chamber,  M.  25  G.  3.  Doug.  648.  n.  (1.)  Yate^ 
V.  Hall,  B.  R.  M.  26  G.  3.  1  T.  R.  73. 
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writers  belong.  HencePi  it  has  been  solemnly  determined, 
that  even  after  the  cessation  of  hostilities  between  England 
and  France,  a  Frenchman  was  not  entitled  to  recover  in  the 
English  courts  upon  a  policy  of  insurance  effected  in  Eng- 
land before  the  commencement  of  hostilities;  for  a  policy, 
containing  an  insurance  against  British  capture,  eo  nomne, 
would  be  illegal  and  void  upon  the  face  of  it,  as  being  directly 
and  obviously  repugnant  to  the  interest  of  the  state,  having 
an  immediate  tendency  to  render  ineffectual,  to  the  extent  of 
the  indemnity  created  thereby,  all  offensive  operations  by  sea 
adopted  on  the  part  of  his  majesty  and  his  subjects,  for  the 
purpose  of  weakening  the  strength  and  diminisiiing  the  re« 
sources  of  the  enemy.  And  if  an  insurance  by  a  British  sub- 
ject, made  in  terms  against  British  capture,  would  be  void, 
an  insurance  indirectly  producing  the  same  effect,  by  the  ap- 
plication afterwards  of  the  general  terms  of  the  insurance  to 
the  particular  event  ft,  e.)  of  British  capture,  which  takes 
place  afterwards,  must  upon  principle  be  equally  illegal ;  and 
no  peril,  the  subject  of  insurance,  can  be  recovered  under  the 
generality  of  the  terms  **  capture,"  "  detention  of  princes,"  or 
the  like,  which  cannot,  consistently  with  law,  be  specifically 
insured  against  in  direct  and  express  terms. 

It  is  to  be  observed,  that  although  in  cases  of  capture  the 
underwriter  is  responsible  to  the  assured,  yet,  if  be/ore  a  de- 
mand the  ship  be  recovered,  he  is  liable  for  the  amount  only 
of  the  loss  sustained  at  the  time  of  the  demand ;  or  if  the 
ship  be  restored  after  payment  by  the  underwriter,  he  shall 
stand  in  the  place  of  the  assured. 

By  Stat.  43  G.  3.  c.  160.  s.  39*  (the  last  prize  act)  it  was 
enacted,  "  That  if  any  ship,  vessel,  or  boat,  taken  as  prisse, 
or  any  goods  therein,  shall  appear  and  be  proved  in  a  com- 
petent court  of  admiralty  to  have  belonged  to  any  of  his  ma- 
jesty's subjects  which  were  before  taken  by  any  of  his  ma- 
jesty's enemies,  and  at  any  time  afterwards  retaken  by  any 
of  his  majesty's  ships  of  war,  privateer,  or  other  vessel  or  boat 
under  his  maje8ty*8  protection,  such  ship,  &c.  shall  be  ad- 
judged to  be  restored  by  decree  of  the  said  court  of  admi- 
ralty to  the  former  owners,  on  their  paying  for,  and  in  lieu 
of  salvage,  1.  If  retaken  by  any  of  his  majesty's  ships,  or 
hired  armed  ships,  one  eighth  part  of  the  true  value  of  the 
ship,  &c.  9.  If  retaken  by  any  privateer,  or  other  ship,  &c. 
one  Hxth  part  of  the  true  value,  &c. ;  and  3.  If  retaken  by 
the  joint  operation  of  one  or  more  of  his  majesty's  ships,  and 

z  Furtado  v.  Rodgcn,  3  Bos.  and  Pnl.  191.  Kelluer  y.  Le  Meturier,  4  East,  397. 

Gamba  v.  Le  Mesurier,  4  East,  407. 
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one  or  more  privBte  tbi ps,  tueh  salvage  as  the  judge  of  the 
High  Court  or  Admiralty,  or  other  court  having  cogoizance 
thereof,  shall,  under  circumstances  of  the  case,  deem  fit; 
unless  the  vessel  retaken  appears  to  have  been^  after  the  tak- 
ing by  his  majesty's  enemies,  by  them  set  forth  as  a  vessel  of 
war>  in  which  case  it  shall  not  be  restored  to  the  former 
owners,  but  shall  (whether  retaken  by  his  majesty's  ships  or 
by  a  privateer)  be  adjudged  lawful  prize  for  the  benefit  of 
the  captors. 

And  so  by  s.  40.  it  is  enacted,  **  that  vessels  or  goods  taken 
or  retaken,  and  restored  by  the  commander,  &;c.  of  the 
privateer,  &c.  through  consent,  or  clandestinely,  or  by 
collusion  or  connivance  of  such  commander,  &c.  wiihoui 
being  brought  to  adfudication^  shall  upon  proof  thereof  in  a 
court  of  admiralty,  be  adjudged  good  prize,  one  moiety 
thereof  to  the  king,  and  the  other  to  the  discoverer ;  pro* 
Tided*,  that  if  a  ship  be  retaken  before  she  has  been  carried 
into  an  enemy's  port,  it  shall  be  lawful  for  her,  if  the  re- 
captors  consent  thereto,  to  prosecute  her  voyage,  and  it 
shall  not  be  necessary  for  the  recaptors  to  proceed  to  ad- 
judication till  six  months,  or  till  the  return  of  the  ship  to 
the  port  from  which  she  sailed ;  and  the  master,  owners, 
or  their  agents  may,  with  the  consent  of  the  recaptors, 
unliver  and  dispose  of  their  cargoes  before  adjudication ; 
and  in  case  the  vessel  shall  not  return  directly  to  the  port 
whence  she  sailed,  or  the  recaptors  shall  have  bad  no  oppor- 
tunity of  proceeding  regularly  to  adjudication  within  six 
months,  on  account  of  the  absence  of  the  vessel,  the  court 
of  admiralty  shall,  at  the  instance  of  the  recaptors,  decree 
the  restitution  to  the  former  owners,  paying  salvage,  upon 
such  evidence  as  shall  appear  reasonable ;  the  expense  on 
such  proceeding  not  to  exceed  the  sum  of  fourteen  pounds." 

Under  this  head  it  will  be  proper  to  consider  the  effect  and 
operation  of  an  embargo  on  the  contract  of  insurance. 

An  embargo  is  an  arrest  laid  on  ships  or  merchandize  by 
public  authority,  or  a  prohibition  of  state,  commonly  issued 
to  prevent  foreign  ships  from  putting  to  sea  in  time  of  war, 
and  sometimes  also  to  exclude  them  Kom  entering  our  ports. 

Where  a  neutral  insures^  in  this  country  a  ship  **  cU  and 
from  a  port  in  a  foreign  country;**  and  while  the  ship  re- 
mains in  that  port,  an  embargo  is  laid  on  by  \\i^  foreign  staie^ 
the  assured  will,  if  the  embargo  continue,  be  entitled  to 
abandon,  and  to  recover  for  a  total  loss ;  for  such  an  embargo 

a  S.  41.  b  Rotch  v.  £die,  6  T.  IL  413. 
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18  within  the  meaning  of  the  words  **  arrestB,  restraints,  and 
detainments  by  kings,  princes,  and  people/* 

What  would  be  the  effect  of  an  embai^go  laid  on  by  the 
gOTeroment  of  this  country  ^P^^  ^  ^^*P  insured  here,  has 
not  been  solemnly  determinea.  It  seems,  however,  that 
although  one  British  subject  might  insure  another  British 
subject  against  the  consequences  of  an  embargo  laid  on  by 
the  British  government^,  yet  an  insurance  for  the  benefit  of 
a  foreigner  against  such  an  embargo  would  be  ill^l'. 


3.  Los9  by  Arrests^  ^e. 

Among  other  perils,  which  the  assurers,  in  the  language 
of  the  policy,  are  contented  to  bear,  and  do  take  upon 
them  in  the  voyage,  are  ^  arrests  and  detainments  of  all 
kings,  princes  ($0),  and  people,  of  what  nation,  condition, 
or  quality  soever.** 

The  word  people  means  the  ruling  or  supreme  power 
of  the  country,  whatever  it  may  be.  This  appears  clearly 
from  another  part  of  the  policy ;  for  where  the  underwriters 
insure  against  the  wrongful  acts  of  individuals,  they  describe 
them  by  the  names  of  pirates,  rogues,  thieves.  The  words 
therefore,  *'  kings,  princes,  and  people^  must  apply  to  na- 
tions  in  their  collective  capacity.  Hence,  where  a  party  of 
rioters  boarded  a  ship*,  and  having  taken  the  command, 
stranded  her,  and  compelled  the  captain  to  sell  the  cargo, 
which  consisted  of  wheat,  at  their  own  price,  and  much 
below  its  real  value;  it  was  holden  that  the  plaintiff,  who 
had  insured  the  cargo,  could  not  recover  on  a  count  stating 
that  the  vessel  was  arrested^  distrained^  and  detained  bypeo^ 
ple^  to  the  plaintiff  unknown,  by  reason  whereof  the  cargo 
was  wholly  lost  to  the  plaintiff. 

Upon  a  common  policy  on  goods,  the  underwriters  are 

c  See  Marah.  437.    Green  ▼.  Yoiiug^,  d  Opioion  of  the  Judges  in  Touteng  v. 

Ld.  Raym.  840.    Salk.444.  and  Ld.  Hubbard. 

AlTanley*B   opinion  in  Touteng  t.  e  NetbiU  v.  Luahington,  4  T.  R.  783. 
Hubbaid,  3  Bos.  dt  Pul.  SOS. 


(20)  By  the  word  *«  princes,"  according  to  the  opinion  of  Lord 
Mansfield,  in  Oosa  v.  Withers,  2  Burr*  696.  must  be  understood, 
not  enemies  merely,  but  those  in  amity  also.  Hence  it  is  said,  that 
by  the  general  law,  the  assured  may  abandon  in  the  case  of  an  arrest 
or  detainment  by  a  prince,  not  an  enemy. 
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di«cbai{[ed,  if  the  goods  are  landed  at  the  port  of  destination 
by  the  officers  of  government  there,  and  are  lodged  in  the 
government  warehouses,  if  this  be  the  usual  mode  in  whieh 
goods  are  landed  at  that  port,  although  the  goods  insured  are 
afterwards  con6scated  by  the  government,  and  are  never  ii) 
the  possession  of  the  consignee^. 

Policy  on  goods  at  and  from  London  to  Archangel',  *'  until 
the  goods  should  be  there  discharged  and  safely  landed. 
The  declaration  averred  that  the  ship  arrived  at  Archangel ; 
but  that  before  the  goods  were  discharged  or  safely  landed, 
they  were  seized  and  detained  by  the  persons  exercising  the 
powers  of  government  there.  It  appeared  in  evidence  that  aa 
soon  as  the  vessel  arrived  at  Archangel,  her  hatches  were 
sealed  down,  and  a  custom-house  officer  remained  con- 
stantly on  board.  Leave  was  refused  to  unload  the  cargo  for 
several  weeks;  and  at  last  it  was  unloaded  into'  praams  or 
liehters  belonging  to  the  government,  under  the  inspection 
of  an  officer,  and  lodged  in  a  government  warehouse,  where 
the  consignees  had  no  controul  over  it,  and  were  not  even 
permitted  to  see  it.  The  whole  was  afterwards  condemned, 
on  the  ground  that  the  ship  had  come  from  London,  instead 
of  Tenerifie,  as  was  represented  by  the  simulated  papers 
which  she  carried.— It  appeared,  however,  to  be  the  uni- 
form course  of  transacting  business  at  Archangel,  that  when 
a  ship  arrives,  her  hatches  are  sealed  down,  that  a  custom- 
house-officer remains  on  board  till  she  is  unloaded,  and  that 
the  goods  must  be  carried  in  the  first  instance  to  the  govern- 
ment warehouses,'  where  they  remain  till  the  duties  are 
paid.  Under  these  circumstances,  Lord  Ellenborough  was 
of  opinion,  that  there  was  not  any  evidence,  that  the  goods 
were  seized  and  detained  by  the  Kussian  government  Before 
they  were  discharged  and  safely  landed— that  the  goods  were 
landed  according  to  the  usual  course  of  trade  at  the  port  of 
Archangel ;  and  consequently  that  the  underwriters  on  such 
a  policy  as  the  present  were  not  liable  for  any  subsequent 
loss. 

In  a  declaration  on  a  policy  on  goods  it  was  averred,  that 
the  ship  with  the  goods  on  board,  when  at  C.  was  arrested 
by  the  persons  exercisins  the  powers  of  government  there, 
and  the  goods  were  by  the  said  persons  seized  and*  confis- 
cated. It  was  proved,  that  on  the  ship's  arrival  at  C.  her 
hatches  were  sealed  down,  and  her  cargo  was  afterwards 
forcibly  unloaded  by  the  officers  of  government,  and  never 

f  Brown  y.  Cantatn>  3  Camp.  N.  P.    %  Brown  t.  Ctntain,  3  Camp.  N.  P.  C. 
C.  161.  161. 
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deliveKd  to  tbe  conmgnees.  ThU  was  bolden*  to  be  tulS- 
cient  proof  of  tbe  tverment,  without  tbe  production  of  any 
sentence  of  condemnation. 

4.  Loss  by  Barratry  (*21.) 

The  original  meaning  of  the  term  '*  barratry"  is  to  be 
collected  from  the  Italian  language,  and  is,  according  to 
Dufresne*s  Glossary,  (verbttm  barratriayj  /rates,  dolus,  qui 
Jit  in  eontractibtts  et  vendittonibusK**  He  does  not  apply  it  in 
any  marine  sense,  or  with  reference  to  the  particular  rdatton 
of  masters  and  owners.  In  that  sense,  howerer,  in  which  it 
is  particularly  used,  as  applied  to  subjects  of  British  marine 
insurance,  in  the  earliest  reported  case^,  which  we  find  on 
the  subiecty  it  is  considered  as  being  precisely  tantamount  to 
fraud,  \n  the  particular  relation  which  subsists  between  roas- 
ter mariners,  and  owners,  being  such  by  which  a  loss  may 
happen  on  the  subject  matter  insured.  And  as  no  limitation 
is  put  upon  the  term  *'  fraud,'*  in  that  case,  the  court  must 
be  understood  as  holding,  that  fraud  and  barratry  were  in 
effect  words  of  co-extensive  import;  that  is,  that  barratry 
included  every  species  of  fraud  in  the  relation  of  the  roaster 
to  bis  owners,  by  which  tbe  subject  matter  insured  might  be 
endangered. 

In  conformity  with  this  opinion,  Willes,  J.,  in  giving  the 
judgment  of  the  court  in  Lockyer  v.  Offley,  1  T.  R.  259. 
defines  barratry  as  including  **  every  species  of  fraud  or 
knavery  of  the  master  of  the  ship,  by  which  the  freighteis  or 

fa  Carruthen  v.  Gray,  3  Camp.  N.  P.  C.       veriug  the  judgnneiit  of  the  court  in 

14S.  Earle  ▼.  Rowcroft,  8  Bast,  134. 

i   Pbt  Lord  EUenboxoos^h,  C.  J.  deli-    k  Knigfat  y.  CaiAbridg<e,  Str.6Sl. 


(21)  **  It  is  extraordinary  that  this  species  of  loss,  occasioned  by 
the  misconduct  of  the  master,  selected  and  appointed  as  he  is  by 
Ihe  owners  themselves,  and  liable  to  be  dismined  by  them  oaly, 
should  ever  have  been  made  the  sabiect  of  iosuraDce ;  and  it  is  ths 
more  so  as  it  has  an  impolitic  tencfency  to  enable  the  master  and 
owners,  Jby  a  fraudulent  and  secret  contrivance  and  understanding 
between  them,  to  throw  the  ill  success  of  an  illegal  adventure,  of 
which  the  benefit,  if  successful,  would  have  belonged  solely  to 
themselves,  upon  the  underwriters.  So  however  it  is,  that  this 
description  of  loss  has,  from  the  earliest  times,  held  its  place  as  a 
subject  of  indemnity  in  British  policies  of  insurance."  Per  Lord 
Elltnboiough,  C.  J.  delivering  tne  judgment  of  the  court  in  Earle 
v.  Rowcroft,  8  East,  134. 
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dwnere  (the  fre^hten  in  that  case  were  owners  pro  tempore) 
are  injured." 

Barratry  may  be  committed  either  by  a  wilful  deviation', 
in  fraud  of  the  owner,  by  smuggling",  by  running  away  with 
the  ship,  by  sinking  (22)  or  deserting  her,  or  by  defeating 
or  delaying  the  voyage  (23)  with  a  criminal  intent  If  by 
reason  of  these,  or  other  similar  acts,  the  subject  matter  in- 
sured is  detained,  lost^  or  forfeited,  the  assured  will  be  en- 
titled  to  recover  against  the  underwriter  for  a  loss  by  bar- 
ratry ;  and  such  acts  being  in  vidation  of  that  duty  which 
the  masters  and  mariners  owe  to  the  ship-owners,  the  cir- 
cumstance  of  the  master  or  mariners  conceiving  that  they 
were  acting  for  the  benefit  of  the  owners  will  not  vary  the 
case.  Hence  where  the  master*,  under  letters  of  marque, 
which,  for  want  of  a  certificate  were  not  valid,  (and  which 
had  been  put  on  board  by  the  owners  with  a  view  to  encoijH 
rage  seamen  to  enter»  and  without  any  intention  of  their 
being  used  for  the  purpose  of  cruising),  had  cruised  for  and 
taken  a  prize,  in  consequence  whereof  the  vessel  was  lost ; 
it  was  holden  to  be  an  act  of  barratiy,  although  the  master 
had  libelled  the  prize  in  a  court  of  admiralty,  for  the  benefit 
of  the  owners  as  well  as  himself. 

Neither  is  it  necessary,  in  order  to  constitute  barratry, 
that  the  master  should  derive,  or  even  intend  to  derive,  any 
benefit  from  the  act  done  (24).  Hence,  where  the  master 
sailed  out  of  port*,  without  paying  the  port  duties,  whereby 
the  ship  was  forfeited,  it  was  holden  to  be  barratry.  So 
where  the  master^  under  general  instructions  from  his  own- 
ers to  make  the  best  purchases,  with  dispatch,  went  into  an 
enemy's  port,  and  traded  there,  on  account  of  which  ille- 
gal trafiic^  the  vessel  insured  was  seized  by  a  king's  ship, 

1  Vallijo  V.  Wheeler,  Cowp.  143.  o  Knigbt  ▼•  Cambridge,   M  cited  in 

m  1  T.  K.  2Sa.  8  £m(,  135,  146. 

n  Moss  T.  Bjium,  6  T.  R.  379.  p  £arle  v.  Rowooft,  8  East,  136. 


(22)  For  the  penal  consequences  attending  the  wilful  destruc- 
tion of  ships,  see  stat.  1  Ann.  stat.  2.  c.  9.  s.  4. ;  4  G.  1.  c.  12; 
1}  G.  1.  c.  29.  s.  6,  7.  As  to  the  mode  and  place  of  trial  for  this 
ofFence,  see  stat.  28  H.  8.  c.  15.;  43  G.  3.  c.  7^  Ireland,  and 
c.  113.  England. 

(23)  "  Even  dropping  anchor  with  a  fraudulent  intent  is  barrairy.** 
Per  Buller,  J.  in  Ross  v.  Hunter,  4  T.  R.  38. 

(24)  But  in  some  cases  the  circumstance  of  private  benefit  accru- 
ing to  the  master  may  be  evidence  of  fraud  in  him. 
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and  afterwards  condemned;  this  illegal  act,  unauthorized 
by  the  ship-owners,  was  holden  to  be  barratry »  although 
it  did  not  appear  that  the  master  would  have  been  benefit- 
ted by  the  act,  or  that  he  intended  thereby  any  thing  more 
than  to  make  the  cheapest  and  speediest  purchases  for  his 
employer  (25). 

In  order*,  however,  to  constitute  barratry,  it  is  essentially 
necessary  that. there  should  be  fraud.  Hence,  a  simple  de- 
viation, through  the  ignorance  of  the  master,  mthoMt  fraud 
on  his  part,  although  it  avoids  the  policy,  will  not  amount  to 
barratry  (26).  It  is  to  be  observed,  that  Imrratry,  in  the  sense 
in  which  it  is  used  in  our  policies,  cannot  be  coQimitted  by 
any  persons  except  masters  or  mariners,  nor  against  any  per- 
sons except  the  owners  of  the  ship';  but  this  term  compre* 
hends  not  only  absolute  owners,  but  owners  pro  hdc  vice 
only,  as  general  freighters.  Hence,  if  A.  be  the  owner  of  a 
ship',  and  let  it  out  to  B.  as  freighter,  who  insures  it  for  the 
voyage,  and  the  barratrous  act,  whereby  the  vessel  is  lost,  is 
committed  with  the  knowledge  of  A.,  yet  if  it  be  unknown 

q  Fbyn  ▼.  Royal  Esch.  Au.  Comp.  7  chartered  ship  be  lost^  by  means  of 
T.R.  505.  the  captain  engaging  in  an  illegal 
r  Nutt  Y.  Bourdieu,  1  T.  R-  323.  trade,  in  obedience  to  the  orden  of 
a  Vall^o  ▼.  Wheeler,  Cowp.  143.    But  the  charterer,  thii  is  not  a  lou  by  bar- 
tee  Hobbs  T.  Hannam,  3  Camp.  N.  ratiy  for  which  ship-owner  can  reco* 
P.  C.  94.  where  it  was  held,  that  if  a  ver  against  the  underwriters. 


(25)  It  was  contended  in  this  case»  on  the  part  of  the  defendant, 
that  if  the  conduct  of  the  master,  although  criminal  in  respect  of 
the  state,  were,  in  his  opinion,  likely  to  advance  the  owner's  inter- 
est and  intended  by  him  to  do  so,  it  would  not  be  barratry;  but  to 
this  the  court  said  they  could  not  assent,  for  it  was  not  for  him  to 
judge  in  cases  not  intrusted  to  his  discretion;  or  to  suppose  that  he 
was  not  breaking  the  trust  reposed  in  him,  but  acting  meritoriously, 
when  he  endeavoured  to  advance  the  interest  of  his  owners  by  meant 
which  the  law  forbids,  and  which  bis  owners  also  must  be  taken  to 
have  forbidden,  not  only  from  what  ought  to  be,  and  therefore  must 
be  presumed  to  have  been  their  own  sense  of  public  duty,  but  also, 
from  a  consideration  of  the  risk  and  loss  likely  to  follow  from  the 
use  of  such  means. 

(26)  ^'  Barratry  must  be  some  breach  of  trust  in  the  master,  ex 
malefido***  Per  Lee,  C.  J.  in  Stamma  v.  Brown,  as  cited  by  Law- 
rence, J.  from  a  MS.  note  in  7  T.  R.  508.  **  No  case  of  deviation, 
unless  it  be  accompanied  with  fraud  or  crime,  is  within  the  true 
definition  of  barratry.'*  Per  Ellenborough,  C.  J.  in  Earle  v.  Row- 
croft,  8  East,  139.  But  where  the  deviation  is  such  as  amounts  to 
barratry,  the  underwriter  cannot  insist  on  the  deviation  as  a  ground 
of  objection  against  the  right  of  the  assured  to  recover. 
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to  B.  be  may  recover  against  the  underwriter  for  a  loss  by 
barratry. 

So  where  the  insuranoe  is  made  by  and  in  favour  of  the 

-  ship-owner,  and  the  barratrous  act  is  committed  with  the 

privity  of  the  freighter,  the  underwriter  is  not  discharged^ 

unless  he  can  shew  that  the  ship-owner  also  was  privy  to  the 

barratry. 

It  appears,  from  the  preceding  remarks,  that  where  the 
owner  of  the  ship  consents  to  the  act  done,  such  act  is  not 
barratry".  So  where  the  master  of  the  ship  is  also  owner*, 
he  cannot  commit  barratry,  because  he  cannot  commit  fraud 
against  himselfl 

And  the  same  rule  holds  in  equity,  where  the  owner,  hav- 
ing mortgaged  the  ship,  acts  as  master^,  for  the  mortgagor  is 
considered  in  equity  as  the  owner  of  the  thing  mortgaged. 
But  proof  of  the  master  having  committed  barratry  is  primd 
facie  sufficient  to  entitle  plaintiff  to  recover,  without  shew- 
ing negatively  that  the  master  was  not  owner  or  general 
freighter.  If  the  underwriter  insists  on  this  as  a  defence,  it 
is  incumbent  on  him  to  shew  that  the  master  was  also  owner 
or  general  freighter. 

It  will  be  proper  also  to  remark,  that  barratry  cannot  be 
committed  against  the  owner  of  the  ship  with  his  consent. 

It  is  not  necessary  that  the  loss,  in  consequence  of  the  bar- 
ratry, should  happen  in  the  very  act  of  committing  the  bar- 
ratry; it  is  sufficient  if  it  happen  at  any  time  afterwards,  and 
before  the  voyage  insured  is  completed;  but  it  must  happen 
during  the  voyage  insured,  and  within  the  time  limited  by 
the  policy;  for  where  the  master*,  in  the  course  of  the  voy- 
age, committed  barratry  by  smuggling,  on  his  own  account, 
bv  hovering,  and  running  brandy  on  shore  in  casks  ifnder 
sixty  gallons,  and  the  ship  afterwards  arrived  at  the  port  of 
destination,  and  was  there  moored  at, anchor  twenty-four 
hours  in  safety,  after  which  she  was  seized  by  the  revenue 
oGBcers  for  the  smuggling,  it  was  holden  that  the  underwriter 
was  discharged. 

The  captain  of  a  ship  iusured*,  barratrously  carried  her  out 
of  the  course  of  her  voyage,  procured  her  to  be  condemned 
in  a  vice-admiralty  court,  sold  her,  and  delivered  her  to  the 

r  Boatflower  v.  Wilmor,  J^Midon  Sit-  7  Lewin  t.  Smno,  PosUeth.  Diet.  vol. 

tinn  after  T.  T.  SI  G.  %  corem  Lm,  I.  p.  147-  per  Ld.  HardwicJw,  Ch. 

C.  J.  M8S.  >  Lockyer  ▼.  Offley,  I  T.  R.  251. 

o  atunna  ▼.  Biown,  Str.  1173.    Nult  a  Hibbert  t.  MarUn,  1  Camp.  N.  P.  C. 

T.  BoQidiea,  1  T.  R.  333.  539. 
9  Admitted  8.  C.  and  in  Rots  v.  Huq- 

lef,  4  T>  Rt  33> 

Vol.  II.  T 
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purchaser.  In  an  action  on  the  policy,  to  which  the  statute 
of  limitations  was  pleaded.  Lord  EUenborough  was  of  opi- 
nion, that  the  cause  of  action  did  not  accrue,  as  the  loss  did 
not  happen,  until  the  master  had  divested  himself  of  the  pos- 
session of  the  ship,  by  delivering  her  to  the  purchaser;  and 
therefore,  although  the  barratrous  abandonment  of  the  voy- 
age, for  the  purpose  of  making  away  with  the  ship,  and 
fraudulent  condemnation  had  taken  place  more  than  six  years 
before  the  comniencement  of  the  action,  yet  as  the  sate  and 
delivery  were  within  six  years,  the  plea  did  not  operate  as  a 
bar. 

As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss  is 
occasioned^,  in  the  very  words  of  the  policy,  provided  the 
fact  alleged  be  within  the  meaning  of  these  words,  in  a  case 
where,  by  the  policy,  the  insurance  was  against  the  barratry 
of  the  master,  and  the  breach  assigned  in  the  declaration 
was,  that  the  ship  was  lost  by  the  fraud  and  neglect  of  the 
master,  the  declaration  was  holden  to  be  good :  for  barratry 
imports  fraud,  and  he  who  commits  a  fraud  may  properly  be 
said  to  be  guilty  of  a  neglect^  viz.  of  his  duty. 


5.  Lon  by  Fire* 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the 
perils  against  which  the  underwriters  agree  to  indemnify  the 
assured. 

In  an  action  on  a  policy^,  where  the  loss  was  stated  to  be 
by  fire,  it  appeared  that  the  ship  in  question  having  been 
chased  by  an  enemy  of  superior  force,  the  captain,  in  order 
to  prevent  her  from  falling  into  the  hands  of  the  enemy,  set 
her  on  fire.  It  was  holden,  that  this  loss  was  covered  by  the 
policy:  Lord  EUenborough,  C.  J.  observing,  that  if  the  ship 
is  destroyed,  it  is  immaterial  whether  it  is  occasioned  by  a 
common  accident,  or  by  lightning,  or  by  an  act  done  in  duty 
to  the  state.  Nor  could  it  make  any  difference  whether  the 
ship  was  thus  destroyed  by  third  persons,  subjects  of  the 
king,  or  by  the  captain  and  crew,  acting  with  loyalty  and 
good  faith.  Fire  was  still  the  causa  causans,  and  the  loss 
within  the  perils  insured  against 

If  a  fire  arises  on  board  a  ship  from  the  damaged  quality 
of  the  goods  insured,  the  underwriters  are  not  liable ;  but  if 
the  loss  is  not  so  occasioned,  the  policy  will  not  be  vitiated 

b  Ktii^t  T.  Cambridge,  Lord  Raym.   c  Gcrdon  v.  Rimminfftoiw  1  Camp.  N. 
1349.  Str.  581.    3  Mod.  330.  P.  C.  183. 
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by  the  non-disclosure  of  the  condition  of  the  goods  to  th« 
tindcrwriter*. 

Upon  a  policy  ort  ship  by  which  the  underwriters  insured 
against  fire  and  barratry  of  the  masters  and  mariners,  it  was 
holden*  that  the  underwriters  were  liable  for  a  loss  by  fire, 
occasioned  by  the  negligence  of  the  master  and  mariners. 


6,  By  other  Losses. 

These  general  words  were  not  the  immediate  subject  of 
judicial  construction  in  our  courts,  until  the  case  of  Cullen 
V.  Butler^  5  M.  and  S.  401.  There  the  master  and  crew  of 
a  British  ship,  believing  the  ship  insured  to  be  an  enemy's 
ship  about  to  attack  them,  fired  at  her  and  sunk  her  with 
the  goods  on  board.  This  loss  was  specially  set  forth  in  the 
second  count  of  the  declaration,  and  the  court  held  that  the 
plaintiff  was  entitled  to  recover  upon  it,  inasmuch  as  it  felt 
within  the  general  and  comprehensive  words  in  the  policy 
subjoined  to  the  particular  causes  of  loss,  viz.  **  All  other  pe- 
rils, losses,  and  misfortunes,  which  had  or  should  come  to  the 
damage  of  the  goods  and  ship  or  any  part  thereof." 

In  an  action  on  a  policy  of  insurance,  from  Spain  to  Cuba 
and  the  Spanish  Main,  the  declaration  stated  the  insurance 
to  be  on  dollars.  The  interest  was  averred  to  be  in  a  sub- 
ject of  the  king  of  Spain.  It  stated  that  hostilities  had  com- 
menced between  Spain  and  South  America.  The  loss  was 
stated  as  follows:  namely-— that  while  the  ship  was  on  her 
voyage,  an  armed  vessel  proceeded  from  a  ship  acting  under 
the  authority  of  persons  exercising  the  powers  of  government 
in  South  America,  made  up  to  the  ship  on  board  of  which 
the  dollars  were,  in  order  to  attack  her,  and  that  the  master, 
in  order  to  prevent  the  dollars  from  falling  into  their  hands, 
threw  them  overboard.  It  then  stated,  that  the  armed  boat 
did  attack  the  ship,  and  capture  her.  To  this  declaration 
there  was  a  general  demurrer,  and  the  question  was  whether 
this  was  a  loss  within  the  policy.  It  was  holden^  that  it 
was;  the  court  observing,  that  this  was  a  general  demurrer. 
Taking  all  the  circumstances  togetberi  it  must  be  considered 
that  the  master  acted  properly  in  throwing  the  dollars  over- 
boanL  If  the  defendant  hadf  intended  to  dispute  that,  he 
•bouM  have  gone  to  trial.  Thev  said  they  considered  that 
this  was  a  loss  by  jettison;  which  meant  any  throwing  ov«r« 

i  '.  ...  .  .     , 

a  BoydT. Daboii,3Camp.N.F.C;a83.    f  Biieerv.  WiUpMM,  3 B.  MiA  A^^S. 
€  Buck  ▼.  R.  Bzch.  Au.  2  B.  and  A.  73.  < 
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board  ex  jusid  causd.  All  the  foreign  writers  agree  that  the 
master  may  set  fire  to  a  ship  to  prevent  its  fallisg  into  an 
enemy *s  hands.  This  case  fell  within  the  same  principle. 
The  dollars  would  have  been  useful  to  the  enemy  in  the  pro* 
secution  of  the  war.  It  was  the  master's  duty  to  prevent  tlie 
enemy  from  seizing  them.  The  circumstance  of  the  insurer 
not  being  a  subject  of  Spain  could  make  no  difference.  They 
said  that  this  might  also  be  considered  as  a  loss  by  enemies, 
and  would  also  ml  within  the  general  words  **  other  losses.*' 

Where,  in  an  action  on  a  policy  of  insurance  on  a  ship  in 
the  usual  form,  for  twelve  months,  at  sea  and  in  port,  the  loss 
averred  was  as  follows;  that  the  ship  having  arrived  at  the 
harbour  of  St.  J»,  and  discharged  her  cargo,  it  became  neces- 
sary to  place  her,  and  she  was  accordingly  placed  in  a  grav- 
ing-dock, there  to  be  repaired,  and  near  to  a  certain  wharf  in 
the  graving-dock;  and  that  whilst  she  was  there,  by  the  vio- 
lence of  the  wind  and  weather,  she  was  thrown  over  on  her 
side,  whereby  she  struck  the  ground  with  great  violence  ^nd 
was  bilged,  &c*«  It  was  holden,  that  this  was  a  loss  within 
the  general  words  of  the  policy,  **  all  other  perils,  losses,  and 
misfortunes,  &c/'  for  which  the  underwriters  were  liable. 
Held  also,  that  the  above  facts,  with  the  additional  circum- 
stance of  there  being  two  or  three  feet  water  in  the  graving- 
dock  when  the  accident  happened,  did  not  amount  to  a  loss 
by  perils  of  the  sea. 

.  An  underwriter  is  liable^  for  losses  occurring  in  the  trans- 
shipment of  goods  from  the  ship  to  the  place  of  landing, 
where  such  transshipment  is  in  the  usual  course  of  the  voy- 
age, although  such  risk  be  not  specially  mentioned  in  the 
policy. 


V.  Of  Total  Losses  and  Abandantnent. 

A  TOTAb  loss  is  of  two  kinds;  one,  where  the  whole  pro- 

Eerty  insured  perishes;  the  other,  where  the  property  exists, 
ut  the  voyage  is  lost*,  or  the  expense  of  pursuing  it  exceeds 
the  benefit  arising  from  it    In  the  latter  case,  the  assured, 

g  Phillipt  and  another  v.Batber,  5  B.  425.     But  tee  Panom  t.  Scott,  % 

and  A.  161.  Taunt.  363.  aibd  Andeiftm  t.  Walk% 

h  Stewart  v.  Bell,6  B.  and  A.  333.  In-  3  Can^.  440.    %  Maule  and  Selwyn, 

turanoe  from  London  to  Jamaica.  240.  and  pott,  p.  965.   See  alio  Hunt 

i  If  the  'woym  be  defiBated,  it  b  the  ▼.  Roy.  Bzcb.  Am.  5  Manle  and  Sel- 

Moae  Aing'for thla  piupoeeaa  if  the  fpyn,  47. 

thip  be  lost.    Law«nee»  J.  0  T.  R. 
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luay  ekei  (S7)  to  ibbandon  to  the  underwriter  ail  right  to  siicb 
part  of  the  property  as  may  be  saved,  and  having  given  due 
iiotice  of  his  intention  to  do  so»  the  assured  will  then  be  enti« 
tied  to  demand  a  compensation  as  for  a  total  loss;  but  if  the 
assured  does  not  in  fact  abandon  {98),  or  if  he  omits  to  give 
the  underwriter  notice  (29)  of  his  having  abandoned,  or  if, 
being  required  by  the  underwriter  to  assign  over  his  interest 
in  the  property  insured,  he  refuses  to  do  so*^  (30)»  he  will 
not  be  entitled  to  claim  as  for  a  total  loss;  unless,  in  the  con- 
clusion, there  be  an  actual  total  loss'. 

'  Insurance  on  goods.  The  vessel  was  wrecked,  part  of  the 
goods  were  lost,  and  part  got  on  shore,  but  (whilst  on  shore) 
were  destroyed  and  plundered  by  the  inhabitants  of  the  coast 
of  the  Isle  of  France,  so  that  no  portion  of  them  came  again 
into  the  possession  of  the  assured.  Held  that  this  was  a"^ 
total  loss  by  perils  of  the  sea,  and  no  abandonment  was  ne- 
cessary. 

An  insurance  was  effected  on  freight,  and  on  the  cargo 

k  Hayelock  y.  Rockwood,  S  T.  R.  968.    I  Melluh  ▼.  AndMwg,  15  Bast,  13. 
more  fully  reported  by  N.  Atcbeson^    m  Bondrett  t<  Hentigg,  1  Holt*t  If.  P. 
8to.  1800.  C.  149.  C.  B.  Gibb>i  C.  J. 


(27)  The  assured  is  not  in  any  case  boujid  to  abandon.  See  15 
Bast,  15. 

(28)  An  insarance  was  effected  on  some  hogsheads  of  sugar  on  a 
voyage  from  Ostend  to  Havre.  The  vessel  sailed  from  Ostend,  but 
wafs  forced  on  shore,  and  the  cargo  damaged.  The  assured  wrote 
to  the  underwriters,  to  inform  them  of  the  circumstances,  and  of 
the  injury  which  the  sugars  had  sustained.  The  underwriters  in 
answer  desired,  **  that  the  assured  would  do  the  best  with  the  da- 
maged property.*'  It  was  holden,  that  th.^  letter,  coupled  with  the 
answer,  did  not  amount  to  abandonment.  Thelluson  v.  Fletcher, 
1  Esp.  N.  P.  C.  73.per  Kenyon,  C.  J. 

(29)  Notice  of  abandonment  is  necessary,  although  the  ship  and 
cargo  have  been  sold  and  converted  into  money,  when  the  notice  of 
the  loss  was  received.     Hodgson  v.  Blackiston,  Park,  261.  n. 

(30)  In  Havelock  v*  Rockwood,  the  insurers  offered  to  settle  with 
the  insured,  he  first  making  an  assignment  of  one-fourth  part  of  the 
value  of  the  ship  for  their  benefit.  The  sum  insured  not  amounting 
to  one-fourth,  the  plaintiff  declined  making  the  assignment.  The 
court  were  of  opinion,  that,  under  these  circumstances,  the  assured 
could  not  be  considered  as  having  abandoned;  Kenyon,  C.J.  ob- 
serving, that  the  refusal  to  assign  seemed  to  him  to  be  equivalent  to 
a  refusal  to  abandon ;  and  Grose,  Jt  intimating,  that  there  should 
have  been  an  offer  on  the  part  of  the  assured  to  assign  such  part  as 
he  was  entitled  to.     See  Atcheson*a  Report,  p.  18. 
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from  Quebec  to  London.  The  ship  sailed  from  Quebec,  and 
on  her  voyage  sprung  a  leak,  and  in  that  state  was  run 
aground  on  a  reef  of  rocks,  and  was  in  imminent  danger  Of 
being  carried  away  and  destroyed;  whereupon  the  capdain, 
by  the  advice  of  a  surveyor  and  of  an  agent  for  the  owners, 
who  was  also  a  part  owner  himself,  sold  the  ship  and  cai^. 
The  ship  was  afterwards  saved  by  the  purchasers,  and 
repaired,  and  brought  a  cargo  to  Loudon.  In  an  action 
by  the  assured  against  the  underwriters  on  freight  for 
a  total  loss,  the  jury  found  that,  in  effecting  the  sale,  the 
master  had  acted  fairly  for  the  benefit  of  all  concerned;  and 
the  court,  upon  special  verdict,  held*,  that  tfae  captain  wu 
justified  in  making  such  sale^  and  that  an  abandonment  of 
freight  was  not  necessary,  inasmuch  as  there  Was  nothing  to 
abandon;  for  the  sale  being  right,  the  ship  and  cai^  were 
gone  into  different  hands;  and  she  could  not  earn  freight  for 
the  underwriters.  On  this  last  point,  see  Green  v.  R.  £.  A« 
C.  6  Taunt.  63* 

When  the  assured  has  received  intelligence  of  such  a  loss 
as  entitles  him  to  abandon%  it  is  incumbent  on  him  to  make 
his  election  to  abandon,  and  to  give  notice  thereof  to  the 
underwriter  mihin  a  reasonable  time^  (31),  after  receipt  of 
the  intelligence;  otherwise  the  assured  will  be  considered  as 
having  waved  his  right  to  abandon,  and  in  case  any  part  of 
the  property  insured  be  saved,  he  can  recover  as  for  a  partial 
loss  only.  .  But  the  assured  is  entitled  to  a  reasonable  time 
for  acquiring  a  full  knowledge  of  the  state  of  a  damaged 
cargo,  before  he  is  bound  to  elect,  whether  he  shall  abaa« 

n  Idle  V.  R.  £.  A.  C.  8  Taunt  755.  p  Barker  v.  Blaket,  9  East,  S63.    Had- 

o  Mitchell  v.  Edie,  1  T.  R.  608.    All-        sod  v.  Harrison,  3  fi.  and  B.  97. 
wood  V.  Henckell»  Park,  280. 


(31)  '*  An  abandonment  must  be  made  within  a  reasonable  time; 
and  J  rather  conceive  that  it  is  the  province  of  the  judge  to  direct 
the  jury  as  to  what  is  a  reasonable  time,  under  the  circumstances.** 
Per  Lord  Ellenborough,  C.  J.  in  Anderson  v.  Royal  £xch.  Ass.» 
7  East,  43.  cited  by  Ld.  E.  in  Davy  v.  Milford,  15  East,  563. 
*^  The  assured  must  make  his  election  speedily,  whether  he  will 
abandon  or  not.  Be  cannot  lie  by,  and  treat  the  loss  as  an  average 
loss,  and  take  measures  for  the  recovery  of  it,  without  communicat- 
ing that  fact  to  the  underwriters,  and  letting  them  know  that  the 
property  is  abandctied  to  them."  Pef  Lord  Kenyon,  C.  J.  in  All- 
wood  V.  lienckell.  Park,  280,  L  The  assured  are  bound  to  give 
notice  of  abandonment  at  the  earliest  opportunity;  notice  given  live 
days  after  they  received  intelligence  of  tlie  loss  was  held  too  Iftte. 
Hunt  V.  The  R.  £•  Assurance,  5  Maule  and  SelwyO)  47. 
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doif>;  therefore^  where  a  ship  bound  from  Liverpool  to  Ca- 
lais, put  back  to  Liverpool  on  the  90tb  of  December,  vi^ben 
the  cai]gOy  coDsistiug  of  sugar^  was  immediately  relanded  and 
surveyed: — the  owners  in  London  received  a  letter  from  their 
agents  at  Liverpool,  dated  29th  of  December,  stating,  that 
the  cargo  was  much  damaged,  but  that  it  was  still  in  contem- 
plation to  send  it  on; — and  another  dated  7th  of  January, 
stating  that,  on  further  examination,  the  whole  cargo  was 
found  to  be  damaged :  held  that  the  owners,  on  the  receipt 
of  the  latter  letter,  were  still  in  time  to  abandon. 

Insurance  for  8000/.  on  ship  Vittoria,  and  4000/.  on  freight, 
**  at  and  from  London  to  the  Elast  Indies,  and  back."  The 
ship  sailed  sea-worthy  from  Calcutta,  on  her  voyage  home, 
when,  in  addition  to  some  damage  which  she  sustained  ia 
the  River  Hooghly,  she  encountered  two  storms  at  sea,  by 
which  she  was  so  shattered  as  to  render  it  necessary  for  the 
captain  to  put  back :  and  he  returned  to  Calcutta  on  the  30th 
August,  18^0.  On  his  arrival  at  Calcutta,  he  gave  notice  of 
abandonment  to  the  agents  for  Lloyd's  resident  there,  and  re- 
qYiested  that  their  surveyor  might  be  present  at  the  surveys 
of  the  ship.  The  agents  said,  they  had  no  authority  to  ac- 
cept the  abandonment;  but  their  surveyor  attended  the  sur- 
veys, when  it  was  found,  that  the  ship  was  so  seriously  da- 
maged, that  the  ex  pence  of  repairing  her  would  be  nearly 
5000/.  The  agents  refused  to  undertake  the  repairs;  and 
the  captain,  having  in  vain  attempted  to  borrow  money  for 
that  purpose  by  hypothecation  of  shipr  sold  the  ship  for 
1200/[,  conceiving  that  to  be  the  best  course  for  aU  parties. 
On  the  25th  April,  1891,  the  captain  arrived  in  London, 
where  the  owner  resided;  and  on  the  3rd  May,  the  ship's  pa- 
pers were  delivered.  On  the  5th  May,  the  ship's  brokers 
abandoned  to  the  underwriters.  In  an  action  on  the  policy 
on  ship,  the  jury  having  found  a  verdict  for  the  plaintiff,  as. 
for  a  total  loss,  and  that  the  captain  had  sold  the  ship  from  a 
justifiable  cause,  the  court  (Richardson,  J.  dissentieute,)  re- 
fused to  grant  a  new  trial,  which  was  moved  for,  on  the 
ground  that  the  ship  ought  not  to  have  been  sold,  and  that 
notice  of  abandonment  had  not  been  given  in  due  tiraei^. 

If  one  of  several,  jointly  interested  in  a  cargo,  effects  an 
insurance  for  the  benefit  of  all,  he  may  give  notice  of  aban- 
donment for  all. 

Abandonment  is  necessary  to  make  a  constructive  total 
loss;  but  if  there  be  an  actual  loss,  the  circumstance  of  the 

q  Genion  v.  R.  £.  Ats.  6  Taunt  383.    r  Read  v.  Bonbam,  3  B.  and  B.  147. 
2  Marsh.  R.  88.  S.  C.  s  Hunt  v.  R.  E.  Ass.  5  M.  and  S.  47. 
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assured  having  previously  given  an  ineffectual  notice  of  abaiN 
donment,  will  not  prejudice  his  claims 

Where  a  ship  was  chartered  from  Liverpool  to  Jamaica, 
there  to  take  on  board  a  full  cargo  for  Liverpool,  at  the  cur- 
rent rate  of  freight,  to  be  paid  at  one  month  from  the  dis- 
charge of  her  cargo  at  Liverpool;  and  the  ship-owners  ef- 
fected a  valued  policy  on  the  freight  at  and  from  Jamaica,  to 
her  port  of  discnarge  in  the  United  Kingdom;  and  the  ship 
arrived  at  Jamaica^  and,  after  taking  on  board  one-half  of  her 
cargo,  was  lost  by  storm,  the  remainder  of  her  cargo  being 
on  shore  and  ready  to  be  shipped :  held  that  the  assured 
were  entitled  to  recover,  as  for  a  total  loss". 

It  may  be  collected,  from  the  two  following  cases,  under 
what  circumstances  the  assured  may  elect  to  abandon  and 
claim  as  for  a  total  loss. 

A  ship  was  freighted  with  fish*,  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Por- 
tugal or  Spain,  without  the  Streights,  or  England.  During 
the  voyage  a  violent  storm  arose,  in  conseauence  of  which 
it  became  necessary  that  part  of  the  car^o  should  be  thrown 
overboard,  and  the  ship  was  so  much  disabled  as  to  render 
it  necessary  for  her  to  go  into  port  to  refit ;  but  before  she 
could  reach  any  port,  she  was  captured  by  the  French,  who 
took  out  nearly  the  whole  of  the  crew,  and  sent  them  into 
France.  The  ship  having  remained  eight  days  in  possession 
of  the  enemy,  but  not  having  been  carried  into  port,  nor 
within  the  enemies'  fleet,  was  recaptured  and  brought  into 
Milford  Haven.  The  assured  immediately  gave  notice  of 
their  intention  to  abandon.  The  remainder  of  the  cargo  was 
spoiled  whilst  the  ship  lay  at  Milford  Haven,  and  before  she 
could  be  refitted.  It  was  holden,  that  the  loss  being  in  its 
nature  a  loss,  at  the  time  when  it  happened,  the  assured  had 
a  right  o^  election  to  abandon:  that  the  subsequent  title  to 
restitution  arising  from  the  recapture  of  the  ship,  which  was 
not  in  a  sittuition  to  pursue  her  voyage,  could  not  take  away 
a  right  vested  in  the  assured  at  the  time  of  the  capture,  and 
consequently  that  the  assured  having  given  immediate  notice 
of  abandonment,  were  entitled  to  recover  against  the  insurers 
for  a  total  loss. 

A  ship  and  goods  were  insured  for  a  voyage  from  Mont- 
serrat  to  London^  The  ship  was  taken  by  an  enemy,  who 
took  out  all  the  crew,  part  of  the  cargo,  (which  consisted  of 

t  Mellish  V.  Andrews,  16  East,  13.  x  Goss  v.  Withers,  2  Burr.  683. 

u  DavidsoD  v.  Willasey,  1  M.  and  S.        y  Millcs  ▼.  Fletcher,  Douff.  2dO. 
313. 
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8iigW8«)  »d  dieriggiiig.  Sbe  was  nfterwards  recaptured, 
aud  carried  into  New  York,  where  the  captain  arrived  on 
the  2dd  of  June,  and  taking  posaession  of  her;  found  that 
part  pf  what  had  been  left  of  the  cargo  had  been  washed 
overboard :  that  fifty-seven  hogsheads  of  what  remained 
were  damaged,  and  that  the  ship  was  in  such  a  state,  that 
sbe  could  not  be  repaired  without  unloading  her  entirely. 
The  owners  had  not  any  storehouses  at  New  York,  where 
the  sugars  could  have  been  deposited  while  the  ship  was  re- 
pairing, nor  any  a^nt  there  to  advise  the  captain.  No.saik 
ors  were  to  be  had.  There  was  an  embargo  on  ail  vessels  at 
New  York  until  the  27th  of  December,  and' by  the  destina- 
tk)n  of  the  ship,  sbe  was  to  have  arrived  at  London  in  July. 
Thus  circumstanced,  the  captain  sold  the  cargo,  and  con- 
tracted for  the  sale  of  the  ship,  conceiving  that  he  was 
thereby  acting  most  beneficially  for  his  employers.  I'he 
captain  did  not  know  of  the  insurance.  The  assured,  upon 
receiving  intelligence  c^  what  the  captain  had  done,  offered 
to  abandon. to  the  under  writers,,  and  made  a  demand  as  for  a 
total  loss.  An  action  having  been  brought  to  enforce  this 
demand,  it  was  holden  that  the  assured  were  entitled  to  rcp 
cover  as  for  a  total  loss :  Lord  Mansfield,  C.  J.  observing, 
that  it  had  been  laid  down,  "  that  if  the  voyage  was  lost,  or 
not  worth  pursuing,  if  the  salvage  was  high,  if  further  ex- 
pense was  necessary,  if  the  insurers  would  not  at  all  events 
undertake  to  pay  that  expense,  &c.  the  insured  might  aban- 
don, notwithstanding  a  recapture." 

It  may  be  observed,  that  the  preceding  cases  were  cases 
of  peculiar  circumstances,  that  it  ought  not  to  be  inferred 
from  them,  that  in  the  case  of  a  mere  capture,  followed 
by  a  recapture,  the  insured  may,  after  the  recapture,  (Si) 
abandon,  and  demand  as  for  a  total  loss.  The  impropriety 
of  making  such  an  inference  will  appear  from  the  following 
case. 

A  ship  valued  at  a  certain  sum*,  was  insured  on  a  voyage 
from  Virginia  or  Maryland  to  London ;  during  the  voyage, 
the  ship  was  captured  by  the  French,  who  took  out  nearly 

%  Hamilton  ▼.  Mendez,  2  Burr.  1108. 1  Bl.  R.  276. 


(32)  The  assured,  upon  intelligence  of  a  capture,  may  abandon, 
and  claim  as  for  a  total  loss.  Admitted  per  Lord  Kenyon,  C.  J.  in 
M^Masters  v.  Schoolbred,  1  Esp.  N.  P.  C.  237;  but  if  .they  neglect 
this  opportunity,  and  afterwards  the  ship  is  recovered,  the  assured 
can  only  claim  for  the  loss  actually  sustained.    S.  C. 
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the  whole  of  the  crew,  and  pot  id  a  prize^aasler  to  cany 
her  to  France.  Having  remained  seventeen  day«  in  poesession 
of  the  enemy,  she  was  recaptured  by  an  English  man  of  war, 
and  carried  into  Plymouth,  whence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  the  cargo 
and  the  recaptors.  The  assured  having  received  intelligence 
of  what  had  happened,  gave  notice  to  the  underwriters 
of  his  intention  to  abandon.  It  appeared,  that  no  damage 
had  been  sustained  from  the  capture,  except  what  arose  from 
the  temporary  interruption  of  the  voyage,  and  a  chaige  for 
salvage,  which  the  underwriter  had  offered  to  pay.  The 
cargo  had  been  delivered  to  the  freighters,  who  had  paid 
freight  for  the  same.  An  action  having  been  brought,  in 
which  the  assured  claimed  as  for  a  total  loss,  it  was  holden, 
that  in  cases  of  insurance,  the  plaintiff's  demand  is  for  an 
indemnity,  consequently  his  action  must  be  founded  upon  the 
nature  of  the  injury  sustained  at  the  time  of  action  brought; 
that,  as  it  was  repugnant,  upon  a  contract  of  indemnity,  to 
recover  as  for  a  total  loss,  when  the  final  event  had  decided 
that  the  real  injury  was  an  average  loss  only,  the  plaintiff  in 
the  present  case  was  entitled  to  recover  for  an  average  loss 
only.  At  the  conclusion  of  the  judgment.  Lord  Mansfield 
said,  that  the  court  desired  to  be  understood  that  the  only 
point  determined  was,  *'  that  on  a  valued  policy,  the  plaintiff 
could  not  recover  more  than  the  actual  loss,  which  had  hap- 
pened at  the  time  when  he  chose  to  abandon," 

A  later  decision  on  this  subject,  and  which  was  admitted  to 
be  new  in  specie,  must  not  pass  unnoticed*  The  defendant 
had  subscribed  two  policies^  one  on  ship,  and  the  other  on 
freight  of  the  same  ship,  on  a  voyage  from  Liverpool  to  Ja- 
maica. The  ship  was  captured  on  the  Slst  of  September, 
and  recaptured  on  the  95th ;  after  which,  the  plaintiff  having 
received  intelligence  on  the  30th  of  the  capture,  but  not  of 
the  recapture,  gave  notice  of  abandonment  on  the  Slst,  which 
he  persevered  in  after  the  6th  of  October,  when  news  of  the 
recapture  arrived,  and  that  the  ship  was  safe  in  a  port  in  Ire- 
land, but  which  notice  the  underwriters  did  not  accept  And 
it  appeared,  that  instead  of  a  total  loss,  there  had  been  only 
a  small  partial  loss  of  13/.  and  a  fraction,  for  salvage  and 
charges  on  the  policy  on  freight,  and  15/.  and  a  fraction  on 
the  ship  and  policy,  and  that  no  damage  whatever  was  sus- 
tained by  the  ship  whilst  in  the  possession  of  the  enemy.  The 
question  was,  whether  that  which  in  the  result  turned  out  to 
be  only  a  partial  loss  to  a  trifling  extent  should,  because  of 
the  notice  of  abandonment  given  when  a  total  loss  appeared 

a  Bainbridge  v.  Keilson,  10  East,  329. 
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*  to  exists  be .  feMrer^  as  a  totkl  loss*  The  court  were  of  opi* 
nion,  that  tbey  must  look  to  the  real  nature  of  the  contract  ifi 
a  policy  of  insurance,  which  was  nothing  more  than  a  contract 
of  indemnity,  and  consequently,  as  that  which  was  supposed 
to  be  a  total  joss  at  the  time  of  the  notice  of  abandonment 
first  given  had  ceased ;  and  as  only  a  small  loss  bad  been  in- 
curred in  the  salvage ;  that  was  the  real  amount  of  the  in- 
demnification which  the  plaintiff  was  iutitled  to  receive  under 
this  contract  of  indemnity.  Lord  EUenborough  observed^ 
*'  that  it  has  been  said  ip  argument,  that  the  offer  to  abandon 
having  been  rightly  made  at  the  time,  a  right  of  action  vested 
in  the  assured,  which  could  not  be  defeated  by  the  subsequent 
events :  but  that  proposition  is  not  only  not  true  in  the  whole, 
but  it  is  not  true  in  its  parts.  The  eifect  of  an  offer  to  aban- 
don is  truly  this,  that  if  the  offer  appear  to  have  been  properly 
made  upon  certain  supposed  facts  which  turn  out  to  b.e  true, 
the  assured  has  put  himself  in  a  condition  to  insist  upon  his 
abandonment;  but  it  is  not  enough  that  it  was  properly  made 
upon  facts,  which  were  supposed  to  exist  at  the  time,  if  it 
turn  out  that  no  such  facts  existed,  or  that  other  circum- 
stances had  occured  which  did  not  justify  such  abandonment 
It  may  be  said  to  be  properly  made  upon  notice  received,' 
and  bond  fide  credited,  by  an  assured,  of  his  ship  having 
been  wrecked,  whether  such  intelligence  were  true  or  not, 
and  though  the  letter  conveying  it  turned  out  to  be  a  forgery : 
and  yet,  clearly  no  right  of  action  would  vest  in  him,  founded 
upon  an  abandonment  made  upon  false  intelligence,  and  with- 
out any  thing,  in  fact,  to  warrant  the  giving  of  such  notice. 
What  is  an  abandonment  more  than  this,  that  the  assured, 
having  had  notice  of  circumstances,  which,  if  true,  entitle 
him  to  treat  the  adventure  as  a  total  loss,  he,  in  contempla« 
tion  of  those  circumstances,  casts  a  desperate  risk  on  the 
underwriter,  who  is  to  save  himself  as  he  can  ?  But  does  not 
all  this  presume  the  existence  of  those  facts  on  which  the 
right  accrues  to  him. to  call  upon  the  underwriter  for  an  in- 
demnity ?  And  if  they  be  all  imaginary,  or  founded  in  mis- 
conception, or  if  at  the  time  it  bad  ceased  to  be  a  total  loss, 
and  there  be  no  damage  to  the  assured,  or  at  least  if  the  only 
damnification  arise  out  of  the  very  act  (the  recapture)  which 
saves  the  thing  insured  from  sustaining  a  total  loss,  the  whole 
foundation  of  the  abandonment  fails  " 

So  where  upon  an  insurance  on  ship  from  Rio  de  Janeiro 
to  Liverpool,  and  the  ship  was  captured,  and  afterwards  re- 
captured, but  in  the  interval  the  assured  having  received  in- 
telligence of  the  capture,  gave  notice  of  abandonment,  and 
after  the  recapture  the  ship  arrived  at  Liverpool,  having  sus- 
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tajned  a  partial  damage;  it  was  hoUIen^  that  tbe  abandoo* 
ment  was  not  biDding,  aod  that  the  assured  coukl  recover  for 
a  partial  loss  only. 

Insurance  at  and  from  Quebec  to  Teneriffe  on  a  cargo  of 
wheiat,  fish,  and  staves,  with  the  usual  memorandum  as  to 
corn  and  fish  free  from  average,  unless  general ;  and  the  ship 
was  captured,  and  afterwards  recaptured,  and  sent  by  the 
recaptors  to  Bermuda,  where  a  scarcity  prevailing,  an  em- 
bargo was  laid  on  the  export  of  provisions,  and  the  cargo  be- 
ing landed,  it  was  found  that  585  bushels  of  wheat  were  so 
damaged  by  sea-water,  that  they  were,  by  order  of  the  ma- 
gistrates, for  the  sake  of  the  public  health, ^thrown  overboard ; 
and  other  part  of  the  wheat  being  damaged,  the  captain  sold 
that  part  and  the  fish,  which  sold  at  a  profit;  and  put  up  the 
ship  to  sale,  which  he  purchased  at  not  more  than  one  fourth 
of  its  value,  for  the  benefit  of  the  owners ;  and  having  re- 
paired her,  and  being  refused  permission  to  ship  the  remain- 
mg  wheat  to  Teneriffe,  he  directed  it  to  be  sold,  and  pur- 
chased it  for  the  benefit  of  those  concerned ;  and  by  leave  or  the 
governor,  the  embargo  being  then  raised  as  to  the  West  In- 
dia islands,  shipped  the  same  for  Madeira,  where  he  arrived^ 
and  delivered  it;  and  took  in  a  cargo  of  wine  for  London, 
with  which  he  arrived.  It  was  holden%  that  the  assured^ 
who  had  abandoned  upon  receiving  intelligence  of  the  cir- 
cumstances which  happened  previously  to  the  time  of  the 
ship's  being  permitted  to  proceed  to  Madeira,  were  entitled 
to  recover  as  tor  a  total  loss  on  the  whole  of  the  goods  insured. 

.  The  loss  of  the  voyage,  occasioned  by  the  detention  of  the 
ship,  will  not  enable  the  owner  to  recover  upon  a  policy  on 
the  ship  as  for  a  total  loss,  the  ship  having  been  released  be* 
fore  abondonment'. 

Insurance  on  a  cargo  of  wine  to  be  discharged  partly  at  B., 
partly  at  D.,  and  partly  at  L.  The  vessel  which  conveyed 
the  cargo,  being  wrecked  near  B.,  and  three-fourths  of  the 
cargo  being  either  lost  or  so  impregnated  with  salt  water,  as 
to  render  it  imprudent  to  delay  the  sale  till  the  ports  of  D., 
or  L.  could  be  reached,  the  assured,  on  the  23d  or  December, 
the  day  they  heard  of  the  loss,  gave  notice  of  abandonment; 
and  on  the  27th  of  December,  called  a  meeting  of  under- 
writers, which  three  underwriters  attended,  and  ordered  tbe- 
assured  to  do  the  best  for  all  parties.  On  the  28th  of  the  en- 
suing February,  and  not  before,  some  of  the  underwriters 

b  Brotbenton  t.  Baifoer,  5  Uaule  &    c  Cologan  and  aaother  v.  London  A»-> 
Selwyn,  418.  turance,  5  M.  &  S.  447. 

d  Panons  v.  Scott,  2  Taunt.  363. 
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interfered,  forbidding  a  tale  of  the  damaged  wines  about  to 
take  place  at  B.,  and  rejecting  the  abandonment:  it  was 
holden*,  that  this  was  a  total  loss,  and  entitled  the  assured 
to  abandon;  and  that,  at  all  events,  the  underwriters,  not 
having  stirred  for  more  than  two  months  after  notice  of  the 
abandonment,  nuist  be  taken  to  have  acquiesced  in  it 

Where  the  ship  was  wrecked,  but  all  the  goods  were 
brought  on  shore,  though  in  a  very  damaged  state,  so  that 
they  became  unprofitable  to  the  assured':  held  that  the  un- 
derwriters on  the  goods,  who  were  freed  by  the  policy  from 
the  particular  average,  could  not  be  made  liable  as  for  a  total 
loss,  by  a  notice  of  abandonment. 

Policy  of  assurance  on  goods  (copper  and  iron)  at  and  from 
London  to  Quebec,  warranted  free  of  particular  average,  ard 
^  the  ship,  owing  to  sea  damage  in  the  course  of  her  voyage, 
was  obiiffed  to  run  into  port  and  undergo  repair,  and  some 
part  of  the  goods  were  damaged,  and  the  repairs  detained 
her  so  long  as  to  prevent  her  reaching  Q.  that  season,  and  no 
other  ship  could  be  procured  at  that  or  a  neighbouring  porl^ 
to  forward  the  cargo  in  time,  so  that  the  voyage  was  aban- 
doned, and  the  ship  afterwards  sailed  on  another  vojrage: 
held<  that  this  was  not  a  total  loss  of  the  goods,  and  that  the 
assured  could  not  abandon, 

A  loss  of  voyage  for  the  season  by  perils  of  the  sea,  is  not 
a  ground^  of  abandonment  upon  a  policy  of  goods,  with  a 
clause  of  warranty,  free  from  average,  &c.  where  the  carso 
is  in  safety,  and  not  of  such  a  pei:isbable  nature  as  to  maKe 
the  loss  of  voyage  a  loss  of  the  commodity,  although  the  ship 
be  rendered  incapable  of  proceeding  in  the  voyage. 

Insurance  on  ship.  The  ship  during  her  voyage,  while 
loading  her  homeward  caigo,  was  seized  by  the  crew  and 
carried  away  to  a  distant  country  and  her  cargo  plundered, 
and  the  ship  deserted,  but  was  afterwards  retaken  by  ano- 
ther ship,  and  was  brought  with  a  small  remaining  part  of 
her  cargo  to  an  English  port  (not  the  port  of  her  destination) 
and  part  of  her  rigging  was  gone,  and  she  could  not  be 
made  fit  for  a  voyi^  again  without  considerable  expense  in 
providing  a  crew  and  stores:  beld^  that  this  was  not  a  total 
loss  so  as  to  entitle  the  assured  to  abandon  after  notiv'^e  of  the 
recapture. 

e  HadMii  v.  HuiIwd,  3  B.  IcB.  97.  in  Hunt  t.  Royal  Excbaage  Atiof- 

f  Tbompton  ▼.  Kaj.  Bx.  Au.  Comp.  anoe.  6  Maulfi  and  Selwyn,  47 

16  East,  214.  h  Hont  t.  The  Rojal  Exchange  Amqt- 

g  Andeiaon  v.  WaUis,  S  Maule  ft  Sel*  ance,  5  Maule  and  Selwyn,  47. 

wyn,  840.  reoogniaed  in  Everth  ▼.  i  Falkner  ▼•  Richie,  3  Maale  and  Sel- 

Smitb, 9  Manle  and  Selwyn,  S78.  and  wyn,  S90. 
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Where  a  ship  and  cargo  barratrously  taken  out  of  her 
course  by  the  crew,  and  the;  ship  and  part  of  the  cargo  sold 
and  the  remainder  sent  home  by  another  vessel:  it  was 
holden^y  that  this  was  a  total  loss  of  the  cargo  from  the  time 
of  the  committing  of  the  act  of  barratry. 

Upon  a  hostile  embargo  in  a  foreign  port',  the  ship-owner^ 
who  had  separately  insured  ship  ana  freight,  abandoned 
them  to  the  respective  underwriters  at  the  same  time ;  the 
abandonment  was  accepted  by  the  underwriters ;  dfterwards 
the  embargo  was  taken  off,  and  the  ship  completed  her  voy- 
age and  earned  freight.  The  freight  having  been  paid  by  the 
freighters  to  the  underwriters  on  the  ship,  the  ship-owner, 
the  assured,  brought  an  action  against  one  of  the  underwrit- 
ers on  freight,  claiming  as  for  a  total  loss ;  it  was  bolden, 
that  the  assured  could  not  recover,  the  freight  not  having 
been  in  fact  earned:  or  supposing  it  to  have  been  in  any 
other  sense  lost  to  the  assured,  by  the  abandonment  of  the 
ship  to  the  underwriters  there6n,  it  was  so  lost,  not  by  any 
peril  insured  against,  but  by  the  voluntaiy  act  of  the  assured 
in  making  such  abandonment,  with  which>  and  the  cons^ 
quences  Uiereof,  the  underwriters  on  freight  had  not  any 
concern. 

Policy  on  fruit  from  Cadiz  to  London,  with  the  usual 
memorandum"'.  In  the  course  of  the  voyage  the  fruit  was 
BO  much  damaged  by  the  sea  water  that  it  became  rotten  and 
stunk,  and  on  the  ship's  arrival  at  an  intermediate  port,  into 
which  she  was  driven,  the  government  of  the  place  prohi*- 
bited  the  landing  of  the  cargo.  The  ship  also,  being  too 
much  damaged  to  proceed  on  her  voyage,  was  sold,  and  the 
cargo  necessarily  thrown  overboard.  It  was  holden,  on  a 
case  reservedi  that  the  assured  were  entitled  to  recover  for  a 
total  loss ;  and  Chambre,  J.  said  *'  the  ship  is  expressed  to 
have  been  so  much  damaged  that  she  could  not  proceed, 
but  was  sold ;  now  this  must  certainly  have  made  a  com* 
plete  end  of  the  voyage.  We  do  not  construe  special  cases 
so  strictly  as  we  do  special  verdicts ;  on  the  whole,  there* 
fore,  it  seem^  to  be  that  the  loss  was  total,  and  though  the 
cargo  might  be  said  to  exist  in  specie,  yet  in  value  it  did 
not  exist  at  all.  If  that  be  so,  the  inference  of  law  is  plun. 
What  is  it  against  which  the  underwriters  protect  them* 
selves  by  the  memorandum  ?  Against  partial  damage.  For 
wbai  reason?     Because,   as  the  commodities  emtraenled 


k  Dixoft  V.  Reid,  &  B,  Ic  A.  5d7i  m  l)y»an  y.  RoveroA,  3.  Bo8«  *  FuU 

1   M«Cwtby  V.  Abel,  6  £ast,  3S$i<    See       474* 
post.  D.  (33).    Case  t.  Darndson. 
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are  perishable  in  their  nature,  it  might  be  impoeaibte  to  as- 
certain, with  exactness,  what  part  of  the  loss  arose  from 
the  nature  of  the  commodity,  and  what  from  sea-damage. 
If  ever  there  was  a  case  of  total  loss,  it  certainly  is  the 
present" 

After  satisfaction  made  as  to  the  goods  themselves^  if  re- 
stored in  specie,  or  compensation  made  for  them,  the  assured 
stands  as  a  trustee  for  the  insurer,  in  proportion  for  what  he 
has  paid. 

A  ehtp-owner  having  chartered  his  ship  to  J.  S.^,  insured 
the  ship  and  freight  with  different  sets  of  underwriters. 
Having  notice  of  an  embargo  laid  on  the  ship  in  a  foreign 
port,  he  abandoned  the  ship  and  freight  to  tne  respective 
underwriters,  and  received  the  whole  amount  of  their  sub- 
scriptions as  for  a  total  loss ;  first  undertaking,  by  a  memo* 
randum  on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  apd  to  account  to  them  for 
it ;  and  afterwards  undertaking,  by  a  similar  memorandum 
on  the  freight  policy,  to  assign  to  the  underwriters  on 
freight  all  right  of  recovery,  compensation,  &c.  The  ship 
having  been  afterwards  liberated,  returned  borne,  and  earned 
freight,  which  was  received  by  the  assured ;  it  was  holden, 
that  however  the  question  of  priority  as  to  the  title  to  the 
freight  might  have  been,  as  between  the  different  sets  of 
underwriters  litigating  out  of  the  same  fund,  and  however 
the  weight  of  aigument  might  preponderate  in  favour  of  the 
underwriters  on  the  ship  (33),  yet  that  the  assured  who  bad 
received  the  freight,  was  at  ail  events  liable  on  his  express 

n  Randall  y.  Cockran,  1  Ves.  98.  34.    See  alto  Leatham  t.  Teny,  3 

o  Tfaomptoii  T.  Rowcioft,  4  East,  R.        Bos.  A:  Pul.  479. 


(33)  See  Sharp  v.  Gladstone^  7  East,  30.  where  Lord  Elleabo* 
rough,  C.  J«  observed,  that  as  to  the  general  qaestion,  whether  ao 
abandonment  coold  be  made  to  the  underwritem  on  freight  after  an 
abandonment  to  the  underwriters  on  ship,  he  desired  to  be  under- 
stood as  giving  no  opinion.  Bat  in  Case  v.  Davidson,  5  Maule  & 
Selwyn,  79.  by  three  justices,  Bayley,  J.  dissent,  it  was  determined  on 
a  special  case  that  an  abandonment  to  the  underwriter  on  ship  trans- 
fers the  freight  subsequently  earned  as  incident  to  the  ship.  There- 
fore where  ship  and  freight  were  insured  by  separate  sets  of  under- 
writen,  and  the  ship,  being  a  general  ship,  was  captured,  and  ship 
and  freight  were  abandoned  to  the  respective  underwriters,  who  paid 
each  a  total  loss ;  and  the  ship,  being  recaptured,  performed  her  vov- 
age  and  earned  freight ;  which  was  received  by  the  defendant  for  the 
use  of  those  who  were  legally  entitled  thereto :  it  was  holden  that 
the  underwriter  on  ship  was  entitled  to  recover.    This  judgment  was 
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'undertaking  to  pay  it  over  to  the  underwriters  on  frergfat 
But  in  a  subsequent  casei*,  which  arose  on  the  same  embargo, 
it  was  holden,  that  although  the  underwriter  on  freight  was 
entitled  to  recover  the  freight  received  by  the  assured,  yet 
the  assured  might  deduct  out  of  it  the  following  expences : 
1.  The  expences  of  ship  and  crew  in  the  foreign  port,  in- 
cluding port  charges,  (besides  the  expences  of  shipping  the 
cargo,  wnich  exclusively  belonged  to  the  underwriters  on 
freight).  Q.  Insurance  thereon.  3.  Wages  and  provisions 
of  crew  from  their  liberation  in  the  foreign  port  till  their 
discharge  here.  4.  Wages  (provisions  were  supplied  by 
the  foreign  TOvernment)  to  the  crew  during  their  detention. 
But  it  was  further  holden,  that  the  assured  was  not  entitled 
to  deduct  out  of  such  freight :  1.  Charges  paid  at  the  port 
of  discharge  on  ship  and  cargo.  9.  Insurance  on  ship.  3. 
Diminution  in  value  of  ship  and  tackle  by  wear  and  tear  on 
the  voyage  home. 

In  case  of  a  total  loss,  where  the  policy  is  a  valued  policy, 
the  value  inserted  in  the  policy  must  be  paid  by  the  under- 
writer. 

Goods  protected  by  a  valued  policy,  being  captured,  are 
condemned  as  lawful  prize,  the  captors  paying  freight  The 
assured  may  recover  as  for  a  total  los8*i. 

Where  the  subject  matter  of  the  insurance  is  at  first  of 
the  value  mentioned  in  the  policy,  and  there  is  not  any  im- 
putation of  fraud,  the  underwriter  will  be  bound,  in  case  of 
a  loss,  by  the  valuation  in  the  policy,  although  the  loss  hap- 
pens at  the  latter  end  of  the  voyage,  at  which  time  the  pro- 
perty insured  is  considerably  diminished  in  value :  as  where 
an  msurance  was  made  on  ship^,  stores,  and  provisions, 
valued,  on  a  certain  voyage,  and  the  ship  foundered  on 
her  arrival  at  the  port  of  discharge ;  it  was  holden,  that  the 
loss  being  total,  and  no  fraud,  the  underwriter  was  liable  to 
pay  the  value  inserted  in  the  policy,  although  it  appeared 
that  the  provisions  to  the  amount  of  half  that  value  had  been 
expended  (34). 

p  Sharp  ▼.  Obidfttone,  7  East,  24.  r  Shawe  ▼.  Felton,  2  East,  109. 

q  Marshall  t.  Parker,  S  Camp.  N.  P.  C. 
69. 

affirmed,  on  error,  in  Exchequer  Chamber,  M.  T.  1  Geo.  4.  .2  B.  & 
B.  379.  See  further  as  to  abandonment  of  freight.  Green  v.  R. 
Ezch.  Ass.  6  Taunt.  68. 

(34)  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  a 
total  loss."  Per  Lee,  C.  J.  in  Erasmus  v.  Bank,  M.  21  G.  2.  a^d 
Smith  V.  Flexney,  Dec.  13,  1747. 
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An  action  upon  a  valued  policy,  the  defendant  paid  into 
court  SOL  per  cent.  It  was  contended,  that  as  the  contract 
admitted  the  value,  and  as  the  payment  of  money  into  court 
admitted  the  contract,  the  defendant  had  made  an  admis- 
sion, which  furnished  at  least  a  primd  facie  case  for  the 
plaintiff,  of  a  total  loss  to  the  amount  insured,  and  that  it 
was  incumbent  on  the  defendant  to  shew  that  the  loss  was 
less  than  the  whole  value  in  the  policy.  But  the  court  were 
unanimous,  that  the  defendant's  rule  was  merely  an  admis- 
sion that  a  loss  of  SOI.  per  cent  had  been  sustained  and  no 
more*. 

Where  there  is  not  any  valuation  in  the  policy,  the  prime 
cost,  or  invoice  price,  together  with  all  charges  until  the 
goods  are  put  on  board,  and  the  premium  of  insurance,  will 
be  the  foundation  upon  which  the  loss  shall  be  computed. 
If  part  of  a  cargo,  capable  of  distinct  valuation,  be  lost,  the 
value  of  such  part  must  be  paid*. 

When  there  is  an  insurance  on  goods,  as  may  be  thereafter 
declared  and  valued,  the  assured  may,  by  duly  declaring  and 
valuing  before  the  loss,  make  it  a  valued  policy;  but  if  the 
assured  do  not  so  declare  and  value,  it  is  then  an  open  policy, 
and  the  interest  must  be  proved  at  the  trial. 


VI.  Of  partial  Losses. 

A  partial  loss  upon  a  ship  or  soods",  is  such  a  proportion 
of  the  prime  cost  as  is  equal  to  the  diminution  in  value  occa- 
sioned by  the  damage. 

In  the  case  of  a  partial  loss',  although  the  policy  be  a  va- 
lued policy,  yet  the  computation  must  be  by  the  real  interest 
of  the  assured  on  bcxird,  and  not  by  the  value  in  the  policy ; 
that  is  the  policy,  notwithstanding  the  valuation,  must  be 
considered  as  an  open  policy. 

In  the  case  of  a  partial  loss  upon  goods,  by  sea  damage, 
the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to  the 
fluctuation  of  the  markets,  and  that  be  is  not  liable  for  any 
loss  which  may  be  the  conaequenoe  of  the  duties  or  charges 
to  be  paid  after  the  arrival  of  the  comoaodity  at  the  plaee  of 

•  Racker  ▼•  PB]sgiftve>  1  Tannt  R.    u  fifaiih.  636. 

419.  X  Le  Cms  ▼.  Hnghei,  Iffanh.  641. 

t  Vet  Lord  EUenborougfa,  C.  J.  Har-    j  Lewis  t.  Racker,  2  Barr.  1167. 

Bum  v.  KingttOD,  3  Cmb^.  N.  P.  C. 
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its  destinatioD.  Hence,  in  computing  the  average  in  a  case 
of  this  kind,  the  difference  between  the  respective  gross 
proceeds  (35)  of  the  damaged  goods,  and  of  the  goods  if 
they  had  arrived  sound  ai  the  port  qfdeUverjfg  must  first  be 
ascertained.  Then,  whatever  aliquot  part  of  the  gross  pro- 
ceeds of  the  sound  commodity  at  the  port  of  delivery  such 
difference  constitutes,  the  same  aliquot  part  of  the  original 
value  will  be  the  sum  for  which  the  underwriter  will  be  lia- 
ble: e.  g.  Suppose  a  hogshead  of  sugar  is  insured  oti  a  voy- 
age from  London  to  Hamburgh :  the  original  value  is  30L  ; 
being  deteriorated  by  sea  damage,  the  gross  proceeds  at 
Hamburgh  amount  to  40L  whereas,  if  the  sugar  had  not 
been  damaged  the  gross  proceeds  would  have  amounted  to 
501.  The  difference  is  lOl.  or  one  fifth  part  of  501.  The 
sum  then  which  the  underwriter  must  pay,  will  be  one  fifth 
of  sol.  the  original  value,  or  61.  In  cases  where  the  sums 
are  more  complicated  than  in  the  preceding  instance,  the  cal- 
culation may  be  made  as  follows;  as  the  gross  proceeds  of 
the  sound  :  the  gross  proceeds  of  the  damaged  :  : 
the  original  value  :  a  fourtn  quantity,  which  being  found 
by  the  rule  of  three,  must  be  subtracted  from  the  prime  cost, 
and  the  difference  will  be  the  average  loss  or  sum  for  which 
the  underwriter  is  chargeable. 

The  proportion  of  loss  is  calculated  through  the  same  me- 
dium (that  is  by  comparing  the  selling  price  of  the  sound 
commodity  with  the  damaged  part  of  the  same  commodity  at 
the  port  of  delivery)  whether  the  policy  be  valued*  or  open^ 
But  the  proportion  of  loss,  when  ascertained,  is  applied  to 
different  standards  of  value.  For  the  original  value  in  the 
case  of  a  valued  policy  is  the  valuation  in  the  policy;  but  in 
the  case  of  an  open  policy,  the  original  value  is  the  invoice 

I  Lewia  t.  Rucker,  2  Barr.  1167.         a  Uther  t.  Noble,  12  East,  630. 


(35)  It  was  solemnly  determined  in  Johnson  v.  Sheddon,  2  East, 
581.  recognised  in  Hurry  v.  Royal  Ex.  Ass.  2  Bos.  &  Pal.  308.  that 
the  gross  proceeds,  and  not  the  net  proceeds,  must  be  taken  as  Uie 
basis  of  tne  calculation.  A  cargo  insured  by  a  valued  policy  was 
confiscated  abroad  and  sold* ;  but  the  enemy  permitted  tne  foreign 
consignee  to  retain  from  the  proceeds  the  amount  of  his  acceptances 
which  he  had  previously  paid ;  the  assured  not  having  abandoned, 
the  loss  became  partial  only,  and  the  assured  was  holden  to  be  enti- 
tled to  recover  from  the  underwriter  a  sum  bearing  the  same  propor« 
tion  to  his  subscription  as  the  loss  ultimately  sustained  bore  to  the 
whole  value  in  the  policy. 

•  Ooldimid  T.  OUUeS)  4  Taunt.  SO. 
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price  at  the  port  of  delivery,  includkig  premiums  of  insur- 
ance ancT  commission. 

A  ship  received^  considerable  damage  from  tempestuous 
weather,  and  the  crew,  completely  exhausted,  deserted  the 
ship  on  the  high  seas,  for  the  niere  preservation  of  theii^ 
lives ;  and  the  ship  was  then  taken  possession  of  by  a  fresh 
crew,  who  succeeded  in  conducting  her  safely  into  port; 
it  was  holden,  that  such  desertion  of  the  crew,  did  not  of 
itself  amount  to  a  total  loss ;  and  secondly,  that  the  ship 
having  been  sold  under  the  decree  of  the  Admiralty  Court 
to  pay  the  salvage,  and  it  not  appearing  that  the  assured 
had  taken  any  means  to  prevent  such  sale,  that  they  were 
not  entitled  to  abandon,  and  that  there  was  only  a  partial 
loss* 

In  an  action  on  a  policy  on  ship  and  goods,  warranted  free 
from  American  condemnation,  it  appeared,  that  the  ship  and 
goods  wf  re  damaged  by  the  perils  of  the  seas,  and  were  after- 
wards seized  by  the  American  government  and  condemned^ 
It  was  holden,  that  the  total  loss  by  subsequent  seizure  and 
condemnation  took  away  from  the  assured  the  right  to  reco- 
ver in  respect  to  the  previous  partial  loss  by  sea  damage^; 
inasmuch  as  the  immediately  operating  cause  of  total  loss 
was  one  from  which,  and  its  consequences,  the  underwriter 
was  by  express  provision  in  the  policy  exempted ;  and  as  the 
other  antecedent  causes  of  injury  never  produced  any  pecu- 
niary loss  to  the  plaintiff;  and  as  there  never  existed  a  period 
of  time  prior  to  the  total  loss,  in  which  the  assured  could 
have  practically  called  on  the  underwriter  for  an  indemnity 
against  the  temporary  and  partial  injury. 

The  liability  of  the  underwriter  is  not  restricted  to  the 
single  amount  of  his  subscription^  but  he  may  be  subject 
either  to  several  average  losses,  or  to  an  average  loss  and  total 
loss,  or  to  money  expended  and  labour  bestowed  about  the 
defence,  safeguard,  and  recovery  of  the  ship,  to  a  much  greater 
amount  than  the  subscription ;  and  it  shall  be  recoverable  as 
an  average  loss. 

Upon  a  policy  on  hogsheads  of  sugar,  warranted  against 

Erticular  average,  some  part  of  the  sugar  in  every  hogshead 
ing  preserved,  though  less  than  three  per  cent  on  the  cargo; 
it  was  holden*  that  this  could  not  be  a  total  loss. 

b  Thoniley  v.  Heb«on,  2  B.  &  A.  513.      d  Le  Cheminant  v.  Pearson,  4  Taunt, 
c  liYie  ▼.  Janson,  12  East,  648.  367. 

e  Hedburg  ▼.  Peanon,  7  Ttont.  164. 
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The  adjastment  of  a  loss  is  the  setdiog  and  wcertainiDg 
the  amouDtof  the  isdAninity  which  the  aHtlred^  after  all 
allowances  and  deductioDs  are  made,  is  entitled  to  receiTe 
under  the  policy,  and  fixing  the  proportion  which  each  un- 
derwriter is  liable  to  pay. 

An  adjustment  being  indorsed  on  the  policy,  uid  signed 
by  the  underwriter,  with  a  promise  to  pay  in  a  given  time, 
is  to  be  considered  as  a  note  of  hand^  but  it  does  not  require 
a  stamp^.  If  the  underwriter  refuses  to  pay,  the  assured  may 
declare  on  the  policy,  and  give  the  adjustment  in  evidence 
(proving  the  signature}  as  an  admission  of  all  the  facu  neces- 
sary to  oe  proved.  It  is  not  necessaiy,  although  usual  at 
this  day,  to  declare  specially  on  the  adjustment*.  Tbe^  ad- 
justment is  only  primd  facie,  and  not  conclusive  erideoce 
against  the  underwriter. 

Hence  where  the  witness*,  who  proved  the  adjustment, 
swore  that  soon  after  the  underwriters  had  signed  it,  doubts 
arose  in  their  minds  as  to  the  honestyof  the  transaction,  Lord. 
£enyon,  G,  J.  was  of  opinion,  that  in  such  case  the  plaintifT 
should  produce  other  evidence,  and  that  shutting  the  door 
against  enquiry,  after  an  adjustment,  would  be  putting  a  stop 
to  candour  and  fair  dealing  amongst  the  underwriters.  The 
court  afterwards,  on  a  motion  for  a  new  trial,  concurred  in 
<^imon  with  the  chief  justice. 

Case  upon  a  policy  of  insurance  upon  the  ship  ValiaDt", 
and  goods,  "  irom  London  to  Leghorn  and  Naples,  or 
Naples  and  L^hom,  both  or  either,  with  permtssioo  to  join 
convoy  in  the  Channel,  and  to  call  at  Gibraltar."  The  |rfain- 
tiff  declared  for  a  total  loss  by  perils  of  the  sea.  A  broker, 
called  on  the  part  of  the  plaintiff,  said,  that  he  had  effected 
tbe  policy,  and  that  it  bao  been  subscribed  by  one  M'Cleiy, 
as  the  defendant's  agent  That  after  the  loss  there  was  laid 
bribre  the  agent  a  translation  of  all  the  papers  which  had 
come  to  hie  {the  brokei's]  hands,  and  that  tne  agent  might 
have  examined  them  if  he  pleased,  and  that  he  signed  tbe 

f  Marsh,  sao-  i  P*t  Keayon,  C.J.  io  Hodcen  t.V.*.j. 

g  Hog  V.  Gouldnev,  Beawci,  310.  Lee        lor,  PailL  194. 

C.  J.  k  s.  c. 

b  PecKeajon,  C.  J.  in  Wlebc  V.  Simp-  1  Ds  Qanon  t.  OaIbnit]i,Paik,  IH. 

ton,  Loudon  SltUnsi    afta   K.  T.  m  Toilet  tnd  anoUiet  r.  GtiffiUu,  Lm- 
410.3.  MS3,  don81ttlDpftft«tH.T.4ia.3.B.R. 

KcuromCJ.MSS. 
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adjustment.  It  was  then  proposed  to  call  M^iary ,  but 
Ertkine  objected  to  it,  oa  the  ground  that  he  was  an  inter- 
ested witness.  Kenyon,  C.  J.  overruled  the  objection,  ob- 
serving, that  however  bis  conoem  in  the  transaction  might 
operate  on  his  fedings  and  affect  his  credit,  he  did  not  think 
he  bad  such  an  interest  as  to  render  him  incompetent 
M^leiy  was  then  called,  who  said,  that  he  read  the  protest 
in  a  cursory  manner,  and  that,  when  he  came  to  tbe  average, 
observing  the  accounts  to  be  correct,  and  not  then  knowing 
what  he  had  learned  afterwards,  viz,  that  some  vitriol  had 
been  stowed  in  an  improper  part  of  the  ship,  he  signed  the 
adjnstment^-^Kenyon,  C.  J.  **  When  I  first  came  into  this 
court,  I  was  told  that  an  adjustment  was  conclusive  evidence 
against  a  defendant.  My  mind  revolted  at  this  proposition, 
and  I  then  went  to  tbe  extent,  and  perhaps  I  have  gone  fmr 
enough,  of  saying,  that  if  there  had  been  any  fraud  practised* 
or  if  there  had  been  any  misconception  of  tbe  law  or  fact 
upon  which  the  adjustment  had  been  made,  the  underwriter 
should  not  be  absolutely  concluded  by  it ;  but  can  I  say  in 
this  case,  that  a  merchant  in  the  city  of  London,  when  pa- 
pers were  laid  before,  him,  and  he  bad  an  opportunity  of 
examining  them,  signed  the  adjustment  inctmiideratelffV* 
Verdict  for  the  plaintiff.— -N.  The  defendant  was  not  pre- 

Sred  to  prove,  that  the  vitriol  had  been  improperly  stowed, 
e  Christian  v.  Combe,  2  Esp.  N«  P.  C.  489*  to  the  same 
effect 

Since  these  decisions,  a  case  has  occurred,  viz.  Herbert  v. 
Champion,  1  Camp.  N.  P.  C.  134,  in  which  Lord  Ellenbo- 
rough  has  expressed  a  clear  opinion,  that  an  adjustment  is 
merely  an  admission  on  the  supposition  of  the  truth  of  cer- 
tain facts  stated,  that  the  assured  are  entitled  to  recover ;  and 
although  it  is  incumbent  on  an  underwriter,  who  has  once 
admitted  his  liability  by  an  adjustmenti  to  make  out  a  strong 
case,  vet,  until  actual  payment  of  the  money,  he  may  avail 
himself  of  any  defence,  which  either  tbe  facts  or  the  law  of 
the  case  will  furnish. 

In  Shepherd  v.  Chewter,  1  Camp.  N.  P.  C.  d74»  it  was 
holden,  that  an  adjustment  was  not  binding,  although  tbe 
underwriter,  at  the  time  of  signing  it,  bad  an  opportunity  of 
becoming  acquainted  with  tbe  history  of  tbe  voyage,  and  the 
circumstances  attending  the  lossi  bis  attention  not  having 
been  drawn  to  tbe  fact  which  diachareed  his  liability  to  tbe 
assured ;  Lord  Ellenborough,  C.  J.  observing,  that  the  ad- 
justment was  primd  facte  evidence  against  tbe  defendant, 
but  it  certainly  did  not  bind  him,  unless  there  was  a  fuU  dis' 
closure  qf  the  circumstances  of  the  case :  unless  they  were 
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all  blaxaned  to  kirn  as  they  realiy  exisied.  But  see  Mr« 
Campbeirs  note  on  this  case,  in  which  he  has  shewn,  that, 
upon  principles  of  law,  a  mere  adjustment  is  not  in  any  case 
or  under  any  circumstances  conclusive,  and  that  the  utmost 
effect  which  can  be  given  to  it,  is  to  transfer  the  burthen  of 

I>roof  from  the  assured  to  the  underwriters.  The  doctrine 
aid  down  by  Lord  Ellenborough,  in  Herbert  v.  Champion, 
certainly  supports  the  argument  of  Mr.  Campbell  i  but  the 
expressions  used  by  his  lordship  in  Shepherd  v.  Chewter, 
.  seem  to  re-establish  the  opinion  delivered  by  Lord  Kenyon 
in  Voller  v.  Griffiths,  and  Christian  v.  Coombe.  It  is  to  be 
lamented  that  on  a  subject  of  so  much  importance,  hitherto 
there  has  not  been  one  solemn  decision,  and  that  the  law 
relating  to  the  operation  and  effect  of  an  adjustment,  is  stiU 
to  be  gleaned  from  the  fluctuating  opinions  of  three  or  four 
judges  sitting  at  Nisi  Prius. 

A  ship  was  insured,  warranted  free  of  capture  in  port", 
A  letter  announcing  her  capture  stated  it  to  be  in  port,  on 
which  the  underwriter  and  assured  adjusted;  the  former  re- 
turnedi  and  the  latter  received  back  the  premium.  It  after- 
wards appeared  the  capture  was  not  in  port.  Held,  that  the 
assured  was  not  precluded  by  the  adjustment  and  repayment 
from  recovering  on  the  policy.  Whether  the  underwriter's 
name  had  been  struck  off  the  adjustment  only*,  or  off  the 
policy  also^ 


VIII.  Of  the  Remedy  by  Action  for  Breach  qf  the  Ckmtraet 
qf  Insurance^  and  herein  of  the  Declaratum^IVead' 
ings-^ConsoUdation  Rule. 

The  usual  remedy  or  form  of  action  against  the  insurers 
or  underwriters,  to  recover  a  loss  upon  a  policy  of  insurance, 
is  an  action  on  the  case,  founded  upon  the  express  special 
undertaking  of  the  insurers  who  have  signed  the  policy,  or 
(as  it  is  technically  called)  a  special  assumpsit,  adding  a 
general  indebitatus  assumpsit,  with  the  usual  money  counts, 
as  they  may  become  necessary,  in  case  the  policy  should  be 
considered  as  void,  and  the  assured  entitlai  to  recover  the 
premium. 

B  Reynei  v.  Hall,  4  Taunt.  725.  p  Reyner  v.  Hally  4  Taunt  726. 

•  lb. 
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The  policy  must  be  stated  Id  the  declaration,  and  it  must 
be  alleged^  that  it  was  signed  or  subscribed  with  the  name 
of  the  insurer  against  whom  the  action  is  brought;  that  in 
consideration  that  the  assured  had  paid  to  the  defendant  the 
premium,  the  defendant  had  undertaken  to  indemnify  the 
assured  against  the  losses  specified  in  the  policy;  that  the 
goods,  wares,  and  merchandizes,  were  laden  on  board  the 
ship  to  the  amount  of  <£—  (i.  e.  the  value  insured)  (36) ;  and 
further  it  must  be  alleged,  that  the  plaintiffs  were  interested 
(37)  therein,  unless  the  insurance  be  on  a  foreign  ship«  in 
which  oase  an  averment  of  interest  is  not  necessary  (38). 


(36)  In  an  action  on  a  policy  of  insorance  of  indigo  and  bale 
goods,  after  setting  out  the  policy,  it  was  avened  in  the  declaration 
that  diven  goods  were  loaded  on  board,  and  that  the  policy  was 
made  on  the  said  goods ;  on  special  demurrer,  because  it  was  not 
averred,  that  the  goods  stated  to  have  been  loaded  on  board  were 
indigo  or  bale  goods,  the  court  observed,  that  the  allegation,  in  the 
declaration,  that  the  policy  was  made  on  the  goods  put  on  board, 
completely  answered  the  objection  taken,  since  that  could  not  be 
true,  unless  indigo  or  bale  goods  were  loaded  on  board,  which  it 
would  be  necessary  for  the  plaintiff  to  prove  at  the  trial.  De  Sy- 
mons  V.  Johnston,  2  Bos.  and  PuL  N.  R«  77. 

(37)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the 
commeneement  of  the  risk.  In  a  declaration  on  a  policy  on  freight, 
if  it  be  averred  that  the  plaintiff  was  interested  at  the  time  of  the 
ship*s  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards,  on  a  subsequent  day,  the  plaintiff  acquired  an  in* 
terest,  it  will  suffice.  Per  Cur.  Rhind  v.  Wilkinson,  2  Taunt.  242,3. 

A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner  in 
-^hs,  as  consignee  of  the  whoie,  and  as  having  a  lien  on  the  whole 
for  advances,  may  protect  them  all  by  one  insurance,  without  expres- 
sing in  the  policy  the  number  or  nature  of  his  interests.  Carruthers 
V.  Sheddon,  6  Taunt  1 4. 

Joint  owners  of  property  insured  for  their  joint  use  and  on  their 
own  account,  cannot  recover  upon  a  count  on  the  policy  averring  the 
interest  to  be  in  one  of  them  only*. 

(38)  Whether,  in  such  case,  it  may  be  necessary  that  any  allega- 
tion as  to  the  propert^r  of  the  ship  should  be  made  on  the  part  of  the 
plaintiff,  or  whether  it  be  not  incumbent  on  the  defendant  to  shew 
that  the  property  is  not  insurable  within  the  statute  19  G.  2.  c.  37, 
8. 1.  is  a  question  which  has  not  been  solemnly  decided.  In  several 
cases,  where  actions  have  been  brought  on  foreign  ships,  averments, 
as  to  the  property  have  been  insert^  in  the  declaration.  In  Crau- 
ford  V.  Hunter,  8  T.  R.  >5.  it  was  averred,  that  the  ships  insured  were 

•  Bell  T.  Aniley,  16  East,  141. 
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The  declaration  then  proceeds  to  state,  that  the  property 
insured  was  lost,  and  by  what  means  it  was  lost,  so  as  to 
bring  the  case  within  some  or  one  of  the  perils  specified  io 
the  policy,  and  thereby  intended  to  be  insured  s^inst ;  as 
by  the  barratiy  of  the  master  or  mariners,  &c. 

It  is  necessary  to  shew  who  are  the  real  contracting  par- 
ties ;  and  to  describe  truly  the  interest  on  which  the  policy 
IB  effected.  Therefore  if  A.  and  B.  joindy  cnterested  in  a 
ship,  effect  an  insurance,  and  there  be  two  counts,  the  one 
averring  interest  in  A.  and  the  other  averring  interest  in  B«, 
the  plaintiff  can  recover  on  neither  count*.  p 

If  the  plaintiff  should  allege  in  the  declaration^  that  there 
was  a  total  loss,  and  lay  his  damages  accordingly,  evidence 
of  a  partial  loss  will  maintain  the  declaration,  and  plaintiff 
may  recover  the  amount  of  his  real  loss. 

The  two  insurance  companies,  namely,  the  Royal  Ex- 
change and  the  London  Assurance,  havmg  been  in  conse- 
quence of  the  Stat  6  G.  I.  c.  18.  incorporated  by  several 
charters  granted^  and  having  a  common  seal  affixed  to  all 

q  Cohen  v.  Haimam,  5  TwaaL  101.       r  8  Bun.  004.  1  Bl.  Vi.  196. 


not  belongiD?  to  his  majesty,  or  any  of  his  subjects,  he/ore  or  at  the 
fane  of  makxng  the  policy ^  or  at  the  time  of  the  loss.     In  Nantes  v. 
Thompson,  2  East,  3B5,  the  averment  was,  **  that  the  ship  was  not 
at  the  time  of  effecting  the  policy,  nor  of  the  happening  of  the  loss, 
nor  at  any  other  timcy  the  property  of  the  king,  or  any  of  his  sub- 
jects.'*    In  neither  of  these  cases  was  any  objection  made  to  the 
form  of  the  averment ;  but  in  Kneller  v.  Le  Mesurier,  4  East,  396, 
(where  an  insurance  was  made  in  England  on  the  ship  Princess  Lou* 
isa,  lost  or  not  lost,  **at  and  from  Lisbon  to  Cadiz,  &c.'*)  the  aver- 
ment heing  that  the  ship  was  not  at  the  time  of  maJcing  the  policy, 
nor  of  the  happening  ot  the  loss,  the  property  of  the  king,  or  any  of 
his  subjects,  there  was  a  special  demurrer,  assigning  for  cause,  that 
tl^e  declaration  did  not  contain  an  averment  of  interest  and  that  it 
did  not  appear  that  the  ship,  at  the  time  of  her  departing  from  Lis- 
bon, or  at  the  beginning  of  the  adventure  insured,  was  not  the  pro- 
perty of  the  king,  or  any  of  bis  subjects.     It  was  conteuded,  on  the 
part  of  the  plaintiff,  that,  supposing  the  allegation  in  Question  to  be 
insufficient,  yet  it  might  be  rejected  as  surplusage,  lor  it  was  not 
necessary  to  make  any  allegation  at  all  on  the  subject,  and  that  the 
onus  lay  on  the  defendant  to  shew,  that  the  property  was  not  insur- 
able in  virtue  of  the  provisions  introduced  by  the  statute  1 9  G.  2. 
€.  37,  s.  1.    The  court  being  of  opinion  in  favour  of  the  defendant, 
on  another  ground  of  objection,  declined  the  consideration  of  the 
question  as  to  the  averment. 
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tbeir  cootmcto,  the  prooeedintg  against  tbese   compasifig 
mutt  be  by  aotioo  of  cfebt  or  covenant 

If  there  hw  been  a  double  inaunnice  (39),  then  it  will  be 

Coper  to  consider  against  which  of  the  underwriters  (as  the 
St  man,  or  in  the  best  circuBMtances)  the  action  shall  be 
bvottght* 


Cf  the  Phadmgs. 

The  action  of  assumpsit  being  that  form  of  action  which 
is  most  usually  brought  upon  policies  of  assurance,  the  de- 
fendant may  of  course  plead  any  plea  which  the  law  permits 
to  be  pleaded  to  that  action ;  but  as  the  grounds  of  oefence, 
which  are  most  usually  insisted  on  by  the  insurers,  go  to 
the  disaffirmance  of  the  contract,  and  consequently  may  be 
given  in  evidence  under  the  general  issue,  non  assumpsit,  it 
rarely  happens  that  any  other  plea  is  pleaded.  This  plea  puts 
in  issue  every  material  allegation  in  the  declaration. 

The  actions  of  debt  and  covenant  (which  are  the  only 
fomofi  of  action  whioh  can  be  adopted  in  cases  where  the 
two  insurance  companies  are  defendants)  not  admitting  by 
the  rules  of  the  common  law  of  anv  plea  like  non-assumpsit, 
which  will  put  in  issue  the  whole  declaration,  (for  non  e^ 
/actum  only  puts  in  issue  the  due  execution  of  the  de^ 
declared  on,)  it  has  been  expressly  provided  by  stat.  116.  2^ 
c.  30.  s.  43.  '*  that  in  all  actions  of  debt  against  either  of  the 
said  corporatioufl^  or  upon  any  policies  of  insurance  under 
their  common  seal,  it  shall  be  lawful  for  them  to  plead  gene* 


(39)  Doable  insuraaee  is,  where  there  are  two  insQiances  Boade 
by  the  same  person  on  the  same  risk,  whereby  the  astured  proposes 
to  receive  the  said  sum  twice  for  the  same  loss,  or,  in  other  words, 
a  doubW  satisfaction.  Tbe  policy  of  the  law,  however,  will  permit 
the  recovery  of  a  single  satisfaction  only.  But  although  the  insured 
is  not  entitled  to  two  satisfactions,  yet  in  an  action  upon  tbe  first 
policy,  he  may  recover  tbe  whole  sum  insured*.  Whether  in  such 
esse  the  first  insurers  may  recover  a  rateable  satisfection  firom  the 
other  insureQ  seem  to  be  a  veaaUt  guMtiof.  See  further  on  the 
subject  of  double  insttiance,  Qodia  v.  Londoo  Assurance,  1  Biinr. 
489.     1  ^  E.  103. 

•  Newby  v.  Read,  1  BL  R.  416. 

t  Aff.  Newby  ▼.  Read.  uU.  sup.  Rogen  v.  Davis,  Beawes,  242.  Davis  v. 
Gildart,  aU  dscld«l  at  N.  P.  hj  Ld.  Blaiufield.  2feg.  AMom  Co«ip»  v.  Bull, 
1  Show.  133. 
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rally,  that  they  owed  nothing  to  the  plaintiff  in  such  action ; 
anci  in  actions  of  covenant  upon  such  policies  to  plead  gene- 
rally,  that  they  have  not  broken  the  covenants  in  such  policy 
contained,  or  any  of  them.  A  nd  if  issae  be  joined  thereupon, 
it  shall  be  lawful  for  the  jury,  if  they  see  cause  to  find  a 
verdict  for  the  plaintiff,  and  to  give  such  part  only  of  the  sum 
demanded,  if  in  debt,  or  so  much  damages,  if  in  covenant,  as 
it  shall  appear  to  them,  upon  the  evidence,  such  plaintiff 
ought  injustice  to  have/' 


Consolidation  Rule, 

4 

In  actions  upon  a  poh'cy  of  assurance  against"^  several  un- 
derwritersf ,  the  court,  by  consent  of  the  plaintiff  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the 
consolidation  rule,  for  staying  the  proceeding  in  all  the  ac- 
tions ei^cept  one,  upon  the  defendant's  undertaking  to  be 
bound  by  the  verdict  in  that  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs,  in  case  a  verdict  shall 
be  given  therein  for  the  plaintiff.  This  rule,  though  at- 
tempted before  without  success,  was  introduced  by  Lord 
Mansfield  into  general  use,  to  avoid  the  expence  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the 
same  question :  and  if  the  plaintiff  will  not  five  his  consent, 
the  court  have  the  power  of  granting  imparlances  in  all  the 
actions  but  one,  till  the  plaintiff  has  an  opportunity  of  pro- 
ceeding to  trial  in  that  action.  On  the  otner  hand,  if  Ihe 
plaintiff  consent  to  the  rule,  the  court  will  make  the  defend- 
ants submit  to  reasonable  terms,  such  as  admitting  the  po- 
licy, producing  and  giving  copies  of  books  and  papers,  and 
undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ  of 
error. 

The  plaintiff  having  brought  actions  against  the  defend- 
ant, and  several  other  underwriters,  upon  a  policy  of  insur- 
ance^, a  consolidation  rule  was  obtained,  by  which  it  was 
ordered  that  the  several  parties  should  be  bound  by  the  ver- 
dict to  be  given  in  a  cause  of  Aylwin  v.  Wylie.  That  cause 
having  been  tried,  and  a  verdict  found  for  the  plaintiff,  the 
defendant  brought  a  writ  of  error ;  but,  having  omitted  to 
put  in  bail  in  error,  within  due  time,  the  plaintiff  took  out 
execution.       The  defendant  in  the  present  action  then 

t  Ttdd*s  Prac.  p.  636,  ed.  7tb.  t  Aylwin  y.  Favine,  2  N.  R.  430. 
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brought  a  writ  of  error,  and  put  in  bail,  notwithstanding 
which  the  plaintiff  moved  for  leave  to  sue  out  execution 
against  him.  The  court  refused  the  application.  Sir  J. 
Mansfield  observing,  that  the  form  of  I  he  consolidation  rule 
decided  this  motion,  which  was,  that  the  proceedings  in  the 
several  cases  should  be  staved,  and  that  the  parties  should 
be  bound  by  the  verdict  to  be  given  in  the  cause  of  Aylwin 
V.  Wylie,  if  that  should  be  to  the  satis&ction  of  the  judge 
and  tne  court  How  then  could  the  court  say,  that  this  rule 
deprived  the  defendants  in  any  of  the  actions,  from  bringing 
writs  of  error  ?  It  was  admitted  that,  in  the  action  tried, 
the  defendant  was  entitled  to  bring  a  writ  of  error.  Then 
why  should  the  other  defendants  be  precluded  ?  It  was  con- 
tended, however,  that  as  the  defendant  in  the  action  tried 
bad  been  prevented,  bv  a  blunder,  from  rendering  his  writ  of 
error  effectual,  that  blunder  should  affect  the  other  defend- 
ants. But  there  was  nothing  in  the  rule  to  authorize  that 
position ;  the  order  related  solely  to  the  verdict 
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lyLOfihe  several  Gfxmnde  ef  Defence  on  which  the  In- 
surer may  insist , 

1*  Alien  Ensfm^* 

2.  lUegal  Voyage  or  ittegal  Commerce. 

3.  Misrepresentation. 

4.  Breach  cf  JFarrmUif, 

C  I.  Tume  of  SeiUng.    . 
v^^J^'  Safe^  of  a  Ship  at  a  parHcular 
Express  U    To  depart  wiih  Cowof. 

(4.  Neutral  Property. 

T     I-  J  S  1-  ^Not  to  deviate. 
Implied  J  2.  «eatf  ortfctw^. 

5.  Re^asswranos. 

6.  Wager  Policy, 


1.  Alien  Enemy, 


If  the  parties  interested  in  the  insurance  become  alien  ene- 
mies before  the  loss  happens,  this  ma^  be  pleaded  to  an  ac- 
tion brought  in  the  name  of  the  British  agent  who  effected 
the  insurance".  But  where  parties  interested  became  alien 
enemies  after  the  loss  happened,  though  before  action  com- 
menced, it  was  holden  that  the  British  agent,  who  effected 
the  insurance,  might  recover  against  the  underwriter,  who 
had  only  pleaded  the  general  issue*. 


?•  Illegal  Voyage^  or  Illegal  Commerce. 

Another  ground  of  defence  is,  that  the  voyage  insured 
was  prohibited  by  law,  or  that  the  goods  insured  were 
intended  for  carrying   on  an  illegal  commerce.      In  nei- 

a  Brandon  ▼.  Neibitt,  6  T.  R.  23.  ject  detained  prisoner  in  F^nce  dur^ 

X  Flindt  y.  Waten,  16  Bait,  260.    See  ing  war,  payable  to  another  British 

also  Hannan  t.  Kingston,  3  Camp.  subject  detained  there,  is  there  in- 

N.  P.  C.  153.  S.  P.  An  alien  to  whom  doised  by  the  latter,  may  sue  on  it  in 

a  bill  of  exchange  drawn  on  a  British  this  country  after  the  return  of  peaioe. 

subject  in  Sngland,  by  a  British  sub-  Antoine  t.  Moorshead,  6  Taunt  837. 
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tfaer  of  these  cases  csn  an  action  be  supported  against  the 
underwriter  for  non -performance  of  the  contract  for  insur- 
ance. 

The  circumstance  of  the  underwriter  having  been  apprised 
of  the  illegality  of  the  voyage  or  trade  is  wholly  immaterial, 
but,  in  oiSer  to  render  the  insurance  illegal,  it  is  necessary 
that  the  illegali^  should  exist  during  the  course  of  the  voy- 
age insured.  Hence,  a  policy  ,on  goods  purchased  with  the 
pfxxreeds  of  an  illegal  cargo  is  binding';  and,  in  like  manner^ 
the  assured  may  recover  on  a  jpolicy,  although  the  ship,  in 
a  prior  voyage,  had  been  guilty  of  some  transgression  for 
whicb  she  was  liable  to  be  seized*. 

Trading  with  an  enemy*,  without  the  king's  license,  being 
illegal,  the  law  will  not  enforce  a  contract  of  insurance  made 
for  the  protection  of  such  trade.  But  it  is  legal  to  trade 
with  the  subjects  of  an  enemy's  country  by  the  king's  licensed 
If  it  be  provided  in  such  license,  that  the  party  acting  under 
it  shall  give  bond  for  the  due  exportation  to  the  places  pro- 
posed of  the  goods  intended  to  be  exported  to  sucn  country, 
and  they  are  exported  without  such  bond  having  been  given, 
such  exportation  is  ill^l,  and  the  owners  cannot  recover  on 
a  policy  to  protect  the  goods.  If  a  license  to  export  and  de- 
liver goods  to  an  enemy's  country  be  granted  for  a  limited 
time,  it  is  not  sufficient,  that  the  goods  were  shipped  before 
the  expiration  of  the  time,  the  ship  not  sailing  until  after  that 
time.  But  if  the  adventure  licensed  be  bon&  fide  prosecuted 
within  a  part  of  the  time  limited,  it  will  not  become  illegal, 
because,  by  some  accident,  the  voyage  was  protracted  beyond 
that  period^. 

Trading  to  the  East  Indies^  in  contravention  of  the  stat 
0  &  10  W.  3%  c.  44.  (whereby  a  nKMiopoly  is  vested  in  the 
East  India  Company),  is  ill^al,  and  consequently  policies  on 
ships  engaged  in  such  trading  are  void'. 

Whenever  the  crown,  for  purposes  of  state  polic]^  and 
public  advantage,  licenses  a  description  of  trading  with  an 
enemy's  country,  which  wonld  otherwise  be  unquestionably 
iilegal,  such  commerce  must  be  recard^  by  all  the  subjects 
of  the  realm,  and  by  the  courts  of  law  as  legal,  with  all  the 
consequences  of  its  beiuff  Iqnl ;  one  of  which  consequences 
is  a  right  to  contract  with  ower  subjects  of  the  country  for 
the  protection  of  such  property  in  the  course  of  its  convey* 

y  Blid  Y.  AppletoD,  8  T.  R.  5d8.  c  Schioeder  t.  Vauz,  15  Eait,  53. 

X  8.  C.  d  Camden  t.  Andenon»  6  T.  R.  723. 

a  FMtov.BeU,  •T.R.648.  Affirmad on enor in Bzdi. Gb.  IBoa. 

b  Vandjck  t.  Whitonora,  1  Eaat  475.  *  Pol.  S72. 
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aooe  to  its  liceDsed  place  of  destination^  thoueh  an  enemy's 
country,  and  for  the  purpose  of  being  there  deiivered  to  an 
alien  enemy  as  consignee  or  purchaser*. 

A.  a  Spaniard  by  birtb^  who  bad  been  domiciled  as  a  mer- 
chant in  £ngland  for  several  years,  having  purchased  and 
shipped  goods  in  a  neutral  vessel,  on  account  of  a  correspon- 
dent, a  native  of,  and  resident  in  Spain,  obtained  a  license 
from  the  British  government  for  the  vessel  to  proceed  with 
her  cargo  on  a  voyage  from  an  English  port  to  a  port  in 
Spain.  A.  effected  a  policy  on  the  goods,  which  was  in  the 
usual  form,  and  stated  to  be  made  by  A. ''  as  well  in  his  own 
name  as  in  the  name  of  any  person  to  whom  the  same- might 
appertain.'*  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port 
in  Spain,  where  the  vessel  and  cargo  were  condemned.  At 
the  time  of  the  capture  and  condemnation,  France  and  Spain 
were  co-belligerent  allies  at  war  with  England.  A.  having 
brought  an  action  on  the  policy,  averring  interest  in  the  pur- 
chaser, it  was  holden,  that  A.  was  entitled  to  recover,  and 
that  the  action  was  well  brought  in  his  name  for  the  bene- 
fit of  the  purchaser;  that  the  legal  result  of  the  license  was, 
that  not  only  the  plaintiff,  the  person  licensed,  niight  sue  in 
respect  of  such  licensed  commerce  in  an  English  court  of  law, 
but  that  the  commerce  itself  was  to  be  regarded  as  legalized 
for  all  purposes  of  its  due  and  effectual  prosecution.  That 
for  the  purpose  of  the  licensed  act  of  trading  (but  to  that  ex- 
tent only)  the  person  licensed  was  to  be  considered  as  virtu- 
ally an  adoptea  subject  of  this  country,  and  his  trading,  as 
far  as  the  disabilities  arising  out  of  a  state  of  war  were  con- 
cerned, was  British  trading ;  that  the  plaintiff  and  the  Spa* 
nish  purchaser  of  the  cargo  were  actually  privy  to  the  objects 
of  the  British  government,  and  acting  in  furtherance  thereof, 
and  in  direct  opposition  to  the  laws  and  policy  of  their  own 
country,  and  tnat  it  could  not  be  contended  to  be  illegal  to 
insure  a  trade  carried  on  in  contravention  of  the  laws  of  a 
state  at  war  with  us,  and  in  furtherance  of  the  policy  of  our 
country  and  its  trade,  and  which  this  trade  in  question,  sanc- 
tioned as  it  was  by  his  majesty's  license,  must  be  deemed  to 
have  been. 

In  Mennett  v.  Bonham,  16  East,  495,  and  Flindt  v.  Crok- 
att,  15  East,  522,  which  were  argued  in  B.  R.  E.  T.  62  Geo. 
3.  the  authority  of  the  preceding  decision  appears  to  have 
been' doubted.    These  latter  cases  have  been  reviewed  in  a 


c  Utpuicha  ▼.  lYoUe,  13  But,  332.        f  Ugpifficha  v.  Noble,  B.  R.  H.  51 0. 3. 

13  Eaat,  332. 
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court  of  eiTor;  and  the  judgment  of  B.  R.  has  been  reversed. 
See  5  Taunt.  674.  See  also  Anthony  v.  Moline,  5  Taunt. 
711 ;  and  Bazett  v.  Meyer»  5  Taunt.  824. 

A  license  granted  under  an  order  in  council  to  H.  S.  (a 
British  resident  merchant),  permitting  a  vessel  bearing  any 
flag,  except  the  French,  to  proceed  in  ballast  from  any  port 
north  of  the  Scheldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  are  permitted  by  law  to  be  imported,  and  pro- 
ceed with  the  same  to  a  port  in  the  united  kingdom,  w^s 
considered  as  not  confined  personally  to  H.  S.,  or  any  parti- 
cular class  of  persons':  and,  therefore,  where  Russian  sub- 
jects at  Archangel,  who  were  alien  enemies,  had  shipped 
ffoods  under  such  license  for  the  purpose  of  being  lm>ught 
mto  this  country:  it  was  held,  that  they  were  protected  by 
it;  and  an  insurance  made  for  their  benefit  was  legal. 

A  license  to  L  H.,  of  London,  merchant,  on  behalf  of  him- 
self and  other  British  or  neutral  merchants,,  to  import  a  cargo 
from  certain  limits,  within  which  an  enemy's  port  is  situate 
in  any  vessel,  bearing  any  flag  except  the  French,  will  pro- 
tect a  ship  trading  from  that  port,  in  which  ship  I.  H.  and 
an  alien  enemy  are  jointly  interested^;  and  therefore  such 
interest  was  held  insurable* 

By  virtue  of  a  treatv  of  commerce  entered  into  between 
Great  Britain  and  the  United  States  of  America  (40),  the  ci- 
tizens of  the  United  States  may  carry  on  trade  between  the 
British  territories  in  the  E^ast  Indies  and  the  United  States, 
in  articles  not  entirely  prbohibited.  It  is  not  necessary  that 
this  trade  should  be  a  direct  and  immediate  trade  from  the 
United  States  to  the  British  territories^ ;  it  may  be  carried 
on  circuitously  through  any  country  in  Europe,  including 
Great  Britain.  A  natural-bom  subject  of  Great  Britain,  ad- 
mitted a  citizen  of  the  United  States  of  America,  either  be- 

S  Robinson  ▼.  Touiay,  IM.kS.  217.  Inn,  before  E.  T.  56  Geo.  3. 5  Maale 

S.  P.  Same  v.  Cbeesewright,  ib.  220.  and  Selwyn,  2S. 

xeeogniied  in  HuUman  v.  Whitmore,  h  Hagedorn  y.  Reid,  1  M.  and  8. 567. 

3  M.  and  S.  340.    The  same  subject  i  Wilson  ▼.  Manyat,  S  T.  R.  31.    Af- 

was  discussed  again  in  Rucker  ▼.  finned  on  error  in  tbe  JSzcbeq.  Ch. 

Analey,  B.  R.  Sittings  at  Seijeants  1  Bos.  and  Pul.  430. 


(40)  This  treat)rwas  entered  into  on  the  19th  of  November,  1794, 
ratified  by  the  United  States  on  the  14th  of  August,  1795,  and  by 
his  majesty  on  the  28th  of  October  in  that  year,  and  Tetrospectively 
confirmed  by  parliament.  See  stat  37  Geo.  3.  c.  97.  The  articles 
of  this  treaty,  relating  to  the  subject  now  under  consideration,  will 
be  found  in  a  note  to  the  report  of  Wilson  v.  Marryat,  8  T.  R.  35. 
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fore  or  after  the  deelaratioD  of  American  indepefidenee,  liaa 
been  considered  as  a  citizen  of  the  United  States,  within  the 
meaning  of  the  above-mentioned  treaty,  and  as  such  entitled 
to  the  comoiercial  privileges  thereby  granted.  Hence  a  po- 
licy of  insurance^  effected  by  or  in  favour  of  sacb  adopted 
citizen  of  the  United  States^  n>r  the  protection  of  such  circu- 
itous trade,  is  valid. 

A  natural*born  subject  of  this  country,  domiciled  in  a  fo- 
reign country,  in  amity  with  this,  may  lawfully  exercise  the 
privileges  of  a  subject  of  the  country  where  be  is  domiciled, 
to  trade  with  another  country  in  hostility  with  this**;  there* 
fore  where  plaintiff,  a  British-bom  subject  domiciled  in 
America,  effected  a  policy  of  assurance  on  ship,  freight,  and 
goods,  at  and  from  Virgmia  to  any  ports  in  the  Baltic,  and 
the  ship  was  captured  in  her  way  to  Elsineur,  in  Denmark; 
Denmark  being  in  amity  with  America,  but  at  war  with  this 
country:  held,  that  the  plaintiff  was  entitled  to  recover. 

Although  insurances  upon  goods,  the  exportation  or  tm^ 
portation  of  which  is  prohibited  by  the  law  of  England,  or 
by  the  law  of  nations,  be  illegal,  yet  where  the  prohibition 
is  founded  merely  on  the  law  of  a  foreign  state,  the  insur- 
ance will  be  valid ;  because  one  nation  never  takes  notice  of 
the  revenue  laws  of  aootbeH. 

The  mere  circumstance  of  an  alien*  residing  in  an  enemy's 
country  will  not  invalidate  an  insurance  effected  by  him  on 
goods  to  be  delivered  at  a  neutral  or  friendly  port. 

Though  a  state  may  be  in  the  military  possession  of  one  of 
two  belligerents,  that  will  not  constitute  her  subjects  enemies 
to  the  other  belligerent,  if  the  sovereign  power  of  the  latter 
chooses  to  permit  a  continuance  of  commerce  with  them': 
therefore,  where  an  insurance  was  effected  on  property, 
shipped  in  this  country,  on  account  of  persons  who  were 
domiciled  at  Hamburgh,  at  a  time  when  that  country  was  in 
the  possession  of  French  troops,  the  senate  continuing  to  ex- 
ercise the  powers  of  civil  govemment  in  the  same  manoer  as 
before,  held  that  the  assured  wete  entitled  to  recover  for  a 
loss  which  happened  in  the  course  of  a  voyage  permitted  by 
bis  majesty's  orders  in  council. 

Where  a  particular  trade  is  prohibited  by  express  statute, 
insurances  made  for  the  protection  of  such  trade  are  illegal*. 

The  owners  of  a  vessel,  who  by  performing  the  legal  sti- 
le BcUT.Eeid,lM.aiid8.7ik6.  n  Hagedom  v.  Bdl,  1  M.  snd  S.  4Aa 
i  Hanche  ▼.  fletoher,  Doug.  260.  o  JobutuM  v.  Suttooy  Dovf •  264. 
m  Bromley  T.  Heteltine,  1  Camp.  N. 

P.  C.  75. 
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pulations  of  a  charterparty,  provoke  confiBcation  by  the  ille- 
gal aod  piratical  act  or  a  foreign  state,  do  not  thereby  avoid 
their  assurance'. 

Trading  in  contravention  of  a  proclamation,  whereby  an 
embargo  is  laid  on,  in  time  of  war,  is  illegal:  and  conse- 
quently an  insurance  upon  such  trade,  even  when  carried  on 
by  a  neutraH,  is  void. 

If  a  vessel  brings  hither  from  an  hostile  country,  under  a 
license,  a  cargo  of  enumerated  goods,  and  also  certain  other 
goods  not  licensed,  the  insurance  on  the  licensed  goods  is  not 
thereby  vitiated'. 

If  there  be  an  inBrmity  in  any  ptirt  of  an  integral  voyage, 
it  will  make  the  whole  illegal,  so  that  the  insured  cannot  re- 
cover upon  a  policy  on  any  part  of  it*.  So  if  a  party  insure 
goods  altogetner  in  one  policy,  and  some  of  them  are  of  a 
nature  to  make  the  voyage  illegal,  the  whole  contract  is  ille- 
gal and  void. 

A  policy  was  effected  on  goods  to  be  thereafter  specified 
to  a  certain  amount*;  by  the  specification  it  appeared  that 
the  goods  consisted  principals  of  hardware,  but  partly  of 
naval  stores,  the  exportation  of  which  was  prohibited,  under 

fiain  of  forfeiting  the  stores,  treble  their  value,  and  the  ship, 
t  was  holden,  that  the  exportation  of  the  stores  being  ille- 
|;al,  all  contracts  for  protecting  the  stores  so  exported  were 
impliedly  avoided;  tnat  the  policy  was  one  entire  contract 
on  goods  to  be  thereafter  specified,  to  which  the  underwrit- 
ere  subscribed;  and  the  subsequent  specification  by  the  as- 
sured could  not  alter  the  nature  of  the  contract  with  respect 
to  the  underwriters,  so  as  to  sever  that  which  was  originally 
one  entire  contract. 


3.  Misrepresentation,  Concealment,  and  Suppression, 

The  allegation  of  a  falsehood"  or  misrepresentation,  (though 
by  mistake*)  or  the  concealment  and  suppression^^of  the  truth, 

p  Sevrell  ▼.  Roy.  Ex.  Ass.  Comp.  4  t  Parkin  v.  Dick,  2  Camp.  N.  P.  C. 

Taunt.  866.  221.  11  Bait,  502.  S  C. 

q  Delmada  ▼.  Motteux,  Park,  234.  n  Skin.  327.     Roberts  ▼.  Fonnereaa, 

r  Pieschell  v.  Allnutt,  4  Taunt.  792.  Park,  176. 

See  1  M.  and  S.  450.  x  Macdowall  v.  Fraser,  Dougr.  260. 

8  Admitted  by  Lord  Kenyon,  C.  J.  in  y  De  Ckwta  v.  Scandrct,  2  P.  Wms. 

Wilson  V.  Marxyat,  8  T.  R.  46.  and  170.     Hodgson  v.  Richardson,  I  Bl. 

expressly  laid   down  by  the  same  R.  463.  Ratcliffe  v.  Shoolbred,  Park, 

.    learned  judge  in  his  charge  to  the  180.    Willes  v.  Qlo?er,  1.  Bos.  and 

jniy,  in  Biid  v.  Pigou,  London  Sit-  Pul.  N.  R.  14. 

tings  after  H.T.  40  G.  3,  B.  R.  MSS. 

Vol!  H.  X 
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as  io  a  fact  or  eireumstanee  material  to  ike  riek^  either  by  the 
assured  or  his  agents  is  considered  as  a  fraud  on  the  under- 
writer, and  consequently  will  vacate  the  policy  or  annul  the 
contract  from  the  beginning.  Hence  the  underwriter  may 
avail  himself  of  this  ground  of  defence,  even  where  the  loss 
arises  from  a  cause  wholly  unconnected  with  the  fact  or  cir- 
cumstance misrepresented*. 

Goods  were  insured  as  the  goods  of  a  Hamburgher,  who 
was  an  ally,  and  the  goods  were,  in  fact,  the  goods  of  a 
Frenchman,  who  was  an  enemy;  this  was  holden  by  Holt, 
C.  J.  to  be  a  fraud\ 

So  where  a  letter  had  been  receivedS  stating  that  a  ship 
sailed  on  the  94th  of  November,  after  which  an  insurance 
was  made,  and  the  agent  of  the  assured  told  the  insurer,  that 
the  ship  sailed  the  latter  end  of  December;  this  was  holden 
by  Lee,  C.  J.  to  be  a  fraud. 

So  where  a  ship  was  insured  in  London,  on  the  dOth  of 
January',  on  a  voyage  from  New  York  to  Philadelphia,  and 
the  broker  represented  the  ship  to  be  safe  in  the  Delaware, 
on  the  11th  of  December,  whereas  in  fact  it  was  lost  in  that 
river  on  the  9th  of  December;  it  was  holden,  that  as  the  re- 
presentation was  false  in  point  of  fact,  and  as  it  related  to  a 
material  circumstance,  namely,  the  safety  of  the  ship  at  a 
certain  time,  the  contract  was  annulled;  and  although  it  ap- 
peared that  the  assured,  at  the  time,  believed  the  representa- 
tion to  be  true,  yet  the  court  were  of  opinion  that  this  did 
not  vary  the  case;  for  it  was  incumbent  on  the  assured  to 
make  a  fair  and  true  representation,  and  if  he  represented 
material  facts  to  the  underwriter,  without  knowing  the  truth, 
he  took  the  risk  on  himself  (41). 

z  Fitzherbert  ▼.  AfaUier,  1 T.  R.  12.  c  Robeiti  ▼.  Fonnereau,  London  Sit- 

a  Per  Lee,  C.  J.  in  Seaman  t.  Fonne-        tings  after  Trin.  1742.  Park,  285. 

reau,  Stf.  1183.  d  Biacdowall  ▼.  Ftaier,   Doug.   2S0. 

b  Skin.  327.  See  alto  Stewart  v.  Ounlop,  4  Bro. 

P.  C.  483.  TomUn'i  ed. 


(41)  It  was  said  by  Lord  Mansfield,  in  Barber  v.  Fletcher,  Doug. 
306.  that  it  had  been  detennined  in  a  variety  of  cases*,  that  a  re- 
presentation to  the  first  underwriter  extended  to  the  others.  *<  By 
an  extension  of  an  equitable  relief,  in  cases  of  fraud,  if  a  man  is  a 
knave  with  respect  to  the  first  underwriter,  and  makes  a  fiailse  repre- 
sentation to  him  in  a  point  that  is  material,  as  where,  having  notice 
of  a  ship  being  lost,  he  says  she  was  safe,  that  shall  affect  the  po- 
licy with  regaid  to  all  the  subsequent  underwriters  who  are  presumed 

•  Q.  If  there  be  any  ia  the  priated  books? 
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The  tame  rule  holds*,  where  the  tnisreptefleBtation  is  made 
by  the  proper  agent  of  the  assured,  although  the  assured  be 
not  guilty  of  any  improper  conduct ;  for  the  act  of  the  agent 
binds  the  principal,  and  it  will  be  presumed,  that  the  prin- 
cipal knows  whatever  the  agent  knows* 

In  a  case  where  the  word  esepeded  was  used,  as  that  the 
vessel  insured  was  expected  to  set  sail  at  such  a  timie,  this 
was  holden  not  to  amount  to  a  repre6entation^ 

A  representation  by  the  owner  of  goods  insured  as  to  the 
time  of  the  ship's  sailing  is  matter  of  expectation,  and  if 
made  bond  fide  does  not  conclude  him^. 

In  effecting  a  policy  of  insurance  from  Russia  to  this 
country  while  the  ship  was  on  the  outward  voyage,  the 
broker  represented  to  the  underwriters  that  a  cargo  uhms 
ready  for  her,  and  she  woe  sure  to  be  em  early  ship.  Held^, 
that  this  amounted  only  to  a  representation  of  what  was  eay- 
pected  on  the  part  of  the  assured,  and  that  the  underwriters 
were  liable,  although  from  the  delay  in  beginning  to  load 
the  cargo,  the  voyage  home  was  turned  from  a  summer  to  a 
winter  risk. 

A  representation,  as  it  does  not  form  anv  part  of  the  writ- 
ten policy,  requires  only  to  be  substantially  performed.  It 
is  distinguishable  in  this  respect  from  a  warranty,  which  be* 
ing  part  of  the  policy,  must  be  strictly  performed. 

e  Thzheibert  t.  Mather,  1  T.  R.  13.         h  Hubbard  ▼.  Glover,  3  Caiap.  N.  P.  C. 
f  Baibtt  V.  Ftetcber,  Doug.  30$.  3 13. 

g  Bowden  t.  VaugbaD,  10  East,  415. 


to  follow  the  first.**  Per  Lord  Mansfield,  C.  J.  in  Pawsoa  v.  Wat- 
son, Cowp*  789,  Agreeably  to  this  doctrine,  the  Court  of  King's 
Bencht  in  a  recent  case  of  Marsden  ▼.  Reid,  3  East«  573.  intimated 
an  opinioni  that  where  it  appears  that  a  material  &ct  has  been  re- 
presented, to  the  first  undferwnter,  to  induce  him  to  subscribe  the 
policy,  it  shall  be  taken  to  be  made  to  all  the  rest  without  the  ne- 
cenity  of  repeating  it  to  each*»  A  representation  made  by  an  insur- 
ance broker,  when  the  names  of  the  underwriters  are  put  upon  a 
slip,  is  binding  on  the  assured,  unless  there  is  evidence  of  its  neing 
altered  or  witndrawn  between  that  time  and  the  execution  of  the 
policy.  Edwards  v.  Footner,  1  Camp.  N.  P.  C  530.  The  authority 
of  thie  broker  is  revocable  even  after  the  underwriters  have  svned 
the  slip,  and  until  they  have  actually  subscribed  the  policy.  War- 
wick V.  Slade,  3  Camp.  N,  P.  C.  127. 

*  But  m  represeotatioii  made  lo  aoy  uiidcrwriter»  except  tbe  firat,  is  not  to  be 
cooiidered  as  iiade  to  lobiequeDt  underwriten.  Bell  ▼.  Cantain,  2  Camp. 
N.  P.  C.  643. 

X  i 
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insuring  a  ship  by  an  English  name  does  not  amount  to  a 
warranty,  or  a  representation,  that  she  is  an  English  shif^. 

A  merchant  having  received  intelligence*^  that  a  ship  de- 
scribed like  his  was  taken,  insured  her,  without  giving  any 
information  to  the  insurers  of  what  he  had  heara ;  it  was 
liolden,  that  the  concealment  was  a  fraud  on  the  under- 
writers. 

So  where  in  an  action  on  a  policy  of  assurance  of  a  ship 
on  a  voyage  from  Lisbon  to  London^,  it  appeared  that  the 
plaintiff  had,  on  the  $4th  of  November,  received  information 
of  the  ship  having  sailed  on  the  8th ;  it  appeared  also,  that 
another  vessel,  which  had  sailed  at  the  same  time  with  the 
ship  insured,  had  arrived  in  safety;  after  which,  viz.  on  the 
2d  of  December,  the  plaintiff  had  effected  the  insurance  in 
question,  without  making  any  disclosure  to  the  underwriter; 
it  was  holden,  that  there  was  a  concealment  of  circum- 
stances suflScient  to  avoid  the.  policy.  But  where  a  broker, 
in  pursuance  of  instructions  previously  received  from  Sun- 
derland, effected  a  policy  at  Lloyd's  at  a  time  when  a  letter 
lay  on  his  table  at  the  coal-exchange  unopened,  announcing 
the  ship's  loss".  Held,  that  the  conduct  of  the  broker  did 
not  avoid  the. policy ;  for  he  had  a  right  to  presume  that  he 
had  possession  of  all  the  information  on  wnicb  he  was  to 
effect  the  policy. 

In  an  action  on  a  policy  of  insurance*,  on  goods  on  board 
the  ship  W.  from  Berdeiygge  to  London,  it  appeared  that 
the  shippers,  on  the  30th  of  November,  1809,  wrote  to  the 
plaintiffs,  who  were  the  consignees,  in  these  words,  **  I  think 
the  captain  will  sail  to-morrow;  but  should  he  not  l>e  arrived 
in  your  port,  you  will  be  so  kind  as  to  make  the  insurance  as 
low  as  you  possibly  can,  for  my  account."  This  letter  having 
been  received  by  the  plaintiffs  on  the  13th  of  December,  they 
effected  a  policy  on  the  next  day,  without  communicating 
the  letter  to  the  underwriters.  It  was  also  proved,  that  it  was 
not  the  custom  for  ships  to  sail  from  Beraerygge  to  London 
without  a  fair  wind ;  tnat  the  voyage  was  often  performed  in 
four  or  five  days,  and  when  the  weather  was  not  very  favour- 
able, in  about  ten  days.  The  ship  W.  did  not  in  fact  sail 
until  the  24th  of  December.  The  jury  found  a  verdict  for 
the  plaintiffs.  On  a  motion  for  a  new  trial,  it  was  contended, 
that  as  the  ship  did  not  sail  until  ten  days  after  the  policy  was 

i  Clapbam  v.  Cologan,  3  Gamp.  N.  P.    1  M<Aiidi«w  v.  Bell,  1  Esp.  N.  P.  C 

C.  382.  -  373. 

k  De  Costa  v.  Scandret,  3  P.  Wnui.    m  Wake  ▼.  Atty,  4  Taunt.  403. 

170.  D  Willet  V.  Glover,  1  Boi.  ft  Pol.  N. 

R.  14. 
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effected,  the  risk  was  in  no  respect  varied  by  the  concealment 
of  the  letter;  that  unless  the  circumstance  concealed  would 
vary  the  amount  of  the  premium^  the  concealment  would  not 
vitiate  the  policy;  that  the  expectation  of  the  shipper  in  thif 
case,  which  was  not  realized  by  the  sailing  of  the  ship  at  the 
expected  time*  was  not  material,  and  therefore  neea  not  be 
communicated  to  the  underwriters.  But  Sir  J.  Mansfield, 
C.  J.  conceived  that  the  letter  was  material  to  be  communi- 
cated to  the  underwriters,  in  order  that  they  might  have  an 
opportunity  of  exercising  their  judgment  in  settling  the  pre- 
mium. Had  it  not  been  for  the  opinion  of  the  jury,  ne  should 
not  have  entertained  the  least  doubt  on  the  subject.  But 
though  great  respect  was  due  to  their  opinion,  still  he  thought 
their  judgment  had  been  too  hastily  formed,  and  that  the 
case  ought  to  be  reconsidered  (42). 

Where  the  plaintiffs  effected  a  policy  of  assurance  on 
wines  from  Oporto  to  London,  on  the  12th  of  November,  at 
which  time  they  were  in  possession  of  two  letters  from  their 
correspondents  at  Oporto;  the  first  of  which,  dated  11th  of 
October,  stated  thus;  *^  We  are  loading  the  tvines  on  the 
Stag,  captain  Wheatlev,  who  pretends  to  sail  tifier  to-mor- 
row;*  the  other,  dated  the  ISth  of  October,  enclosed  the 
bills  of  lading,  which  were  filled  up  **  with  convoy;'*  which 
letter  the  plaintiffs  did  not  communicate  to  the  underwriters; 
held*  that  it  was  a  material  concealment 

^  The  reason  of  the  rule  which  obliges  the  party  to  dis- 
closed, is  to  prevent  fraud,  and  encourage  gooa  faith  :  it  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract, 
which  one  privately  knows,  and  the  other  is  ignorant  of, 

o  Bridges  and  odiera  v.  Hunter,  1  M.  Ld.  EUenborough,  C.  J.  delivering 

and  S.  15.  judgment  in  Haywood  v.   Rogers, 

p  Per  Ld.  Mansfield,  C.  J.  in  Carter  4  East,  596. 
T.Boefam,  3  Buxr.  1905.  dted  by 


(42)  The  nature  of  this  work  will  not  permit  the  insertion  of  all 
the  cases  relating  to  concealment;  neither  is  it  necessary,  since  the 
reader  will  perceive  that  they  are  cases  depending  wholly  on  their 
own  special  circumstances.  If  he  is  desirous  of  pursuing  the  sub- 
ject, he  may  peruse  the  following  cases :  Seaman  v.  Founerau,  Str. 
1183.  Carter  v.  Boehm,  3  Burr.  1905.  1  Bl.  R.  594.  Webster 
V.  Foster,  1  Esp.  N.  P.  C.  407,  Littledale  v.  Dixon,  1  Bos.  &  Pul. 
N.  R.  161.  Freeland  v.  Glover,  7  East,  457.  Lynch  v.  Hamilton, 
3  Taunt.  37.  Bell  v.  Bell,  2  Camp.  N.  P.  C.  479.  Kirby  v.  Smith, 
1  B.  &  A.  672.  Weir  v.  Aberdein,  2  B.  &  A.  320.  Bufe  v.  Turner 
6  Taunt.  338.  2  Marsh.  Rep.  46.  S.  C. 
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and  has  no  reason  to  suspect'*  The  question,  therefore,  in 
cases  of  this  kind  is»  **  Whether  there  were,  under  all  the 
circumstances,  at  the  time  the  policy  was  underwritten,  a 
fiiir  statement  or  a  concealment,  fraudulent,  if  designed,  or, 
though  not  designed,  varying  materially  the  object  of  the 
policy,  and  changing  the  risk  understood  to  be  run  ?** 

Information  respecting  the  subject  matter  of  warranty, 
either  expressed  or  implied,  need  not  be  communicated  to 
the  underwriter,  unless  there  be  a  specific  request  on  bis 
part  for  such  information. 

Hence  in  the  case  of  Sboolbred  v,  Nutt,  Park,  S46.  where 
the  owner  had  received  letters  from  his  captain  the  day 
before  be  effected  the  insurance,  stating,  that  the  ship  had 
arrived  at  Madeira,  but  was  very  leaky,  and  that  the  pipes  (tf 
wine  had  been  half  covered  with  water,  which  letters  were 
not  communicated  to  the  underwriters;  Lord  Mansfield  told 
the  jury,  "  That  there  should  be  a  representation  of  every 
thing  relating  to  the  risk  which  the  underwriter  has  to  run, 
except  it  be  covered  by  a  warranty.  It  is  a  condition,  or 
implied  warranty,  in  every  policy,  that  the  ship  is  seaworthy, 
ano  therefore  there  need  be  no  representation  of  that.  If  she 
sail  without  being  so,  there  is  no  valid  policy.  Here  the 
leak  was  stopped  before  she  sailed  from  Madeira,  and  she 
sailed  in  good  condition  from  thence,  and  there  is  no  occa- 
sion to  state  the  condition  of  a  ship  or  cargo  at  the  end  of  the 
former  voyage.''    Verdict  for  plaintiff. 

So  where  in  an  action  on  a  policy  of  insurance  upon  a  ship 

from  Trinidad  to  London^,  it  appeared  that  the  assured  had 

received  a  letter  from  his  captain,  informing  him  that  he  bad 

been  obliged  to  have  a  survey  on  the  ship  at  Trinidad,  on 

^account  of  her  had  character^  but  the  survey,  which  accom- 

Eanied  the  letter,  gave  the  ship  a  good  character:  it  was 
olden,  that  the  concealment  of  the  letter  and  survey  from 
the  underwriter,  did  not  vacate  the  policy,  inasmuch  as  the 
assured  impliedly  warranted  the  ship  to  be  seaworthy,  and 
it  did  not  appear  that  he  had  concealed  any  circumstance  re- 
lative to  the  seaworthiness  of  the  ship,  or  that  at  the  time  of 
effecting  the  policy  he  knew  of  any  ract  which  rendered  her, 
with  rdereiK:e  to  the  risk,  otherwise  than  seaworthy. 

It  will  be  presumed  that  tbe  underwriter  is  acquainted 
with  the  usage  and  circumstances  of  tbe  branch  of  trade  to 
whicii  the  policy  relates',  and  consequently  the  assured  is 

q  Haywood  v.Rqi^ic,  4  £Mt,  680.  Kk^ton    ▼.  Kaibte,  ib.   508.    n. 

r  Vallanot  v.  Dewar,  I  Camp.  N.  P.  C*        Moxon  t,  AtJua*,  3  Caoip.  N.  P.  C 
503.   Ougier  v.  Jennings,  ib.  505.  n.       ^00. 
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nol  bound  to  make  a  diaclosure  thereof;  as  e.  g.  upon  an 
insurance  on  an  East  India  voyage,  the  underwriters  are 
bound  to  know  the  course  of  the  East  India  Company's 
charter-parties  and  trade,  and  that  the  ship's  destination  is 
liable  to  be  changed  after  the  policy  is  effected*.  If  the 
usage  of  the  trade  is  general^  it  is  immaterial  for  this  purpose 
that  it  is  not  uniform*. 


4.  Breach  of  Wdrrqnty; 

In  Time  of  Sailing* 

Exonu  J  ^*  ^^fi^  9f  ^  ^^P  ^  ^  particular  Time* 
^"^  \  3,  To  dspari  with  Convoy. 
4.  Neutral  Property. 


Implied  j  ^* 


Not  to  demote, 
Seanoorthmese* 


Another  ground  of  defence  which  may  be  taken  by  the 
underwriter  to  defeat  the  action,  is  the  noncompliance  with 
a  warranty,  either  express  or  implied. 

Every  warranty  incorporated  in  the  body  of  the  policy,  or 
appearing  on  the  face  or  the  instrument,  e.  g.  in  the  margin*, 
or  at  the  bottcHoa  of  the  policy',  or  inserted  in  any  print  or 
wrking,  which  is  by  reference  incorporated  with  the  policv\ 
mutt  il^  sirieify  and  Uterallg  complied  with  (43) ;  and  in  this 
respect  it  is  distinguishable  from  a  naere  represeniatUm^ 
which,  if  it  be  mtbgUmtkily  fulfilled,  it  is  sufficient 

The  most  usual  kinds  of  waranties,  inserted  in  policies, 
are,  1.  As  to  the  time  of  sailing.  8.  The  safety  of  the  ship 
at  a  particular  time.  3.  Departing  with  convoy.  4.  That 
the  thing  insured  is  neutral  property. 

s  Onunt  V.  PaztOD,  1  Taunt  463.  x  3  T.  R.  360. 

t  See  caMi  in  note  r.  ante  p.  9flO.  y  Wonley  v.  Wood,  6  T.  R.  710.  Rout- 

a  Bean  ▼.  Stupait,  Doug.  U.  De  Habn  ledge  y.  BttneU>  1  H.  Bl.  254. 
T.  Hartley,  1  T.  R.  343. 


(43)  **  A  warranty  in  a  policy  of  insorance  is  a  condition  or  a  con« 
tin^ncy,  and  unless  that  be  performed,  there  is  not  any  contract* 
It  is  perfectly  immaterial  for  what  purpose  a  warranty  is  introduced ; 
but  l>eine  inserted,  the  contract  does  not  exist,  unless  it  be  UteraUy 
complied  with.**  Per  Lord  Mansfield,  C.  J.  1  T.  R.  345»  6.  The 
very  meanine  of  a  warranty  is  to  preclude  all  questions,  whether  it 
has  been  mbgUmthU^  complied  with ;  it  must  be  UUfoUy  so.**  Per 
Ashharst,  J.  1  T.  R.  346. 


im  INSURANCE. 

I  shall  proceed  to  consider  the  nature  of  these  warranties 
in  the  preceding  order« 

Eayyress  Warranty.  1.  Time  of  saUing;.''^^  ship,  which 
was  insured  at  and  from  Jamaica  to  London,  warranted  to 
havjs  sailed  on  or  before  a  particular  day,  with  a  return  of 
premium  in  case  of  convoy*»  sailed  before  the  day  from  the 
port  of  her  lading,  with  all  her  cargo  and  clearances  on  board, 
to  the  usual  place  of  rendezvous  at  another  part  of  the  island^ 
in  order  to  join  the  convoy  which  then  lay  ready,  where  she 
arrived  in  safety,  but  was  detained  there  by  an  embargo  be- 
yond the  day.  It  was  holden,  that  although  the  place  of 
rendezvous  was  out  of  the  direct  course  of  the  voyage,  yet  as 
the  ship,  when  she  sailed  from  the  port  of  lading,  had  not  any 
view  or  object  but  ito  make  the  best  of  her  way  to  England, 
and  as  she  did  not  go  to  the  place  of  rendezvous  for  any 
purpose  independent  of  the  immediate  prosecution  of  her 
voyage,  the  voyage  began  from  the  port  of  lading,  and  con- 
sequently the  warranty  had  been  complied  with. 

A  French  ship  was  insured  **  at  and  from  Guadaloupe  to 
Havre*,"  warranted  to  sail  on  or  before  a  particular  day. 
The  ship  took  in  her  complete  lading,  and  all  her  clearances, 
at  Point-«-Pitre,  and  sailed  thence  tefore  the  day  for  Basse- 
terre, a  condition  having  been  inserted  in  one  of  the  clear- 
ances, that  the  ship  should  pass  that  way  to  take  the  orders  of 
government,  and  the  captain  also  expecting,  in  consequence 
of  a  notice  which  had  been  given  by  his  governor,  that  there 
would  be  a  convoy  at  that  place.  It  appeared  that  the  cap- 
tain had  paid  an  extra  fee  in  order  to  procure  his  clearances, 
that  he  might  take  the  beneBt  of  the  convoy.  The  ship  ar- 
rived at  Basseterre  two  months  before  the  day  on  which  she 
was  warranted  to  sail,  and  was  detained  there  by  the  governor 
until  after  the  day.  It  was  proved  that  Basseterre  was  in  the 
direct  course  of  the  voyage.  Under  these  circumstances,  it 
was  holden,  that  there  had  been  a  bond  fide  and  complete 
inception  of  the  voyage,  on  the  day  the  ship  sailed  from 
Point-a-Pitre,  and  consequently  that  the  warranty  had  been 
complied  with. 

A  ship  was  insured^  **  at  and  from  Surinam  and  all  or  any 
of  the  West  India  islands  (except  Jamaica)  to  London,  wor^ 
ranted  to  sail  on  or  before  the  1st  of  August.'*  The  vessel 
sailed  before  the  Ist  of  August  from  Surinam,  where  she  had 
taken  in.  her  homeward  cargo,  and  arrived  at  Tortola,  one 
of  the  West  India  islands,  on  the  4th,  to  find  the  convoy, 

z  Bond  V.  Null,  Cowp.  601.  b  Wrig^ht  v.  Bhiffo^,   11   East,  61&. 

a  Tbellusson  v.  FtTguston,  Dou^  361.        3  Camp.  N.  P.  C.  247.  S,  C 
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but  the  proper  convoy  having  before  that  time  sailed  with 
the  trade,  siie  afterwards  took  sailing  instructions  from  ano« 
ther  ship  as  convoy^  and  was  lost  in  her  voyage  home.  The 
underwriters  contended,  that  by  the  terms  of  the  policy,  the 
vessel  ought  to  have  sailed  from  the  last  of  the  West  India 
islands  at  which  she  meant  to  touch  on  or  before  the  Ist  of 
August ;  and  that  her  sailing  from  Surinam  for  Tortola,  so 
as  not  to  arrive  there  in  the  ordinary  course  till  the  4th,  and, 
consequently,  not  beine  able  to  sail  from  Tortola  till  after  the 
1st,  was  a  breach  of  the  warranty,  and  precluded  the  plain<* 
tiff  from  -recovering.  But  the  court  were  of  opinion,  that 
there  was  a  bond  fide  compliance  with  the  terms  of  the  war- 
ranty, according  the  meanmg  of  the  parties. 

Under  a  warranty  to  depart  on  or  before  a  particular  day, 
it  is  necessary  not  only  that  the  ship  should  set  sail  on  the 
voyage,  but  also,  that  she  should  oe  out  of  the  port  on  or 
before  the  day^.  To  *'  sail'*  is  to  sail  on  the  voyage.  To 
*'  depart"  is  to  depart  from  some  particular  plac^.  Goods 
were  insured  at  and  from  Demerara  to  London  in  ship  or 
ships  warranted  to  sail  from  Demerara  on  or  before  the  1st  of 
August,  1823.  Small  ships  take  in  and  discharge  the  whole 
of  their  cargoes  in  the  river  of  Demerara ;  but  there  is  a 
shoal  otf  the  coast,  about  ten  miles  out  at  sea,  and  lai^ 
ships  usually  discharge  and  take  in  part  of  their  cargoes  on 
the  outside  of  the  shoal  Goods  covered  by  the  policy  were 
laden  on  board  a  small  vessel  that  completed  her  cargo  in  the 
river,  and  on  the  1st  of  August,  the  captain  having  obtained 
his  clearance,  set  sail,  proceeded  down  the  river,  and  about 
two  miles  out  to  sea,  and  then  anchored,  the  tide  being  low. 
On  the  3d  of  August  he  crossed  the  shoal,  and  on  the  8th 
the  vessel  was  lost  by  perils  of  the  sea :  it  was  holden*,  that 
the  vessel  sailed  from  Demerara  on  the  1st  of  August  within 
the  meaning  of  the  policy. 

Where  a  license  is  granted  for  a  voyage  to  a  hostile  coun- 
try, to  continue  in  force  till  a  given  day,  if  the  voyage  is 
bond  fide  be^un  before  that  day,  it  continues  to  be  protected 
by  the  license  though  delayed  beyond  the  day  by  stress  of 
weather  or  other  accident  over  which  the  assured  have  no 
control^  So  where  there  is  a  policy  *'  ai  and  from!*  if  the 
ship  has  her  cargo  on  board  and  is  ready  to  sail  before  the 
day  when  the  license  expires,  although  she  is  detained  in 


c  Moir  V.  The  Royal  Exchange  Aasur-  e  Lang  and  others  y.  Andeidon,  3  B.  & 

ance,  3  M.  &  S.  461.  C.  4dS. 

d  Moir  V.  The  Royal  Kauhange  Amir-  f  Groning  y.  Crockett,  3  Camp.  N.  P. C. 

ance,  0  Taunt.  245.  S3. 
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port  till  after  (be  day  by  cootniiy  winda,  the  policy  Femsins 

▼alid>. 

2.  Safety  qf  Ship  at  a  particular  Time, — Goods  were  in- 
sured  from  the  laaing  or  them^  on  board  a  certain  ship, 
*"  lost  or  not  lost/'  and  at  the  bottom  of  the  policy  was  added 
**  warranted  well  on  a  particular  day'*  It  appeared  that  the 
defendant  underwrote  the  policy  in  the  afternoon  of  that  day^ 
and  that  the  ship  was  lost  about  eight  o'clock  in  the  morning 
of  the  same  day«  It  was  holden^  that  the  warranty  did  not 
mean  that  the  ship  was  well  at  the  time  when  the  defendant 
subscribed  the  policy,  but  at  any  time  on  that  day,  and  con- 
sequently that  It  had  been  complied  with. 

Action  on  policy  of  insurance  against  fire  on  ship  Hero', 
for  one  month,  on  the  terms  that  the  ship  should  be  safe 
moored  in  the  harbour  of  Portsmouth  during  the  period  for 
which  the  insurance  was  made ;  the  ship  was  accidentally 
burned  within  that  time.  It  appeared  in  evidence,  that  the 
ship  was  first  moored  off  the  beach^  in  order  to  clear  her 
bottom ;  she  was  then  removed  to  Hardway,  and  lastly  was 
moored  at  March's  wharf,  in  order  the  more  conveniently 
to  take  in  her  cargo,  but  had.  never  been  taken  out  of  the 
harbour.  It  was  insisted,  for  the  defendant,  that  the  remov-> 
ing  the  ship  from  her  moorings  at  one  place  to  the  other,  was. 
a  discontinuance  of  the  risk :  so  also  tne  laying  her  down  on 
the  beach  to  dear  her  bottom.  But,  per  Lord  Ellenborough^ 
C.  J.,  **  where  a  vessel  is  only  removed  from  one  part  of  the 
harbour  to  the  other,  for  the  more  convenient  purpose  of 
repairs,  or  of  taking  in  her  cargo,  but  does  not  go  beyond 
the  bounds  of  the  harbour,  and  is  safely  moored  at  the  dif- 
ferent parts  of  the  Irarbour,  when  she  is  so  removed  accordinfi[ 
to  the  policy,  it  is  not  such  an  act  as  will  avoid  the  policy? 
Verdict  ^for  plain  tifl\. 

3.  To  depart  with  Convoy.—- The  next  species  of  warnuity 
which  falls  under  consideration,  is  a  warranty  that  the  ship 
insurad  shall  sail  or  depart  with  conooy,  by  which  term  is  to 
be  understood,  **  a  naval  force  under  the  commaud  of  a  per- 
son appointed  by  the  government  of  the  country,  to  which 
rtie  vessel  insured  belongs.'* 

The  form  of  expression,  as  to  this  vrarranty,  is  difiisieBC 
in  dtfierent  policies;  in  some,  that  the  ship  shdl  depart  with 
convoy ;  in  others,  that  she  shall  depart  with  convoy /or  the 

S  Schroedery.  Vauz,  3Camp.K.P.C.    i  Clarke  v.  Wettnore,   London  lit- 

M.  n.  tingi,  B.  R.  86  May,  tS07. 

h  nackhnnt  v.  Cockell,  3  T.  R.  aso. 
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voyage.  In  8ubBtiifice»  however,  these  expretsiotM  are  the 
same ;  for  it  has  been  solemnly  decided,  tnat,  although  the 
words  of  tbe  policy  are  merely  **  to  depart  with  oodvot,** 
jet  those  words  must  be  understood  to  mean  that  the  ship 
shall  depart  with  convoy  for  ike  ^affaat^  as  much  as  if  the 
words  '*  for  tbe  voyage"  had  been  added^ 

If  a  ship  does  not  sail  with  the  convoy  appointed  by  go- 
vernment, it  is  not  a  sailing  with  convoy  witfam  the  terms  of 
the  warranty ;  hence  tbe  protaction  of  a  ship  of  war  acci- 
dentally bound  on  the  same  voyage*  although  discharging  the 
office  of  convoy,  is  iiot  a  convoy  within  the  meaning  of  the 
vrarFBOty;  but  a  convoy  appointed  by  the  admiral  cooMnand- 
ing  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  government*. 

It  may  be  laid  down  also,  as  a  general  rule,  that  a  war- 
ranty to  depart  with  convoy  is  not  complied  with,  unless 
sailing  instructions  are  obtained  before  tne  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master  they 
can  then  be  obtained  (44)% 

When  the  policy  is  silent  as  to  tbe  place  from  which  the 
vessel  is  to  depart  with  convoy,  the  usage  of  nf^rcbants  puts 
a  construction  on  it,  and  the  warranty  must  be  understood 
to  mean^  that  tbe  ship  shall  sail  with  convoy  from  the  place 
of  general  rendezvous,  or  that  place  where  convoys  are  to 
be  had :  as,  if  a  vessel  be  insured  from  London  to  the  East 
Indies,  warranted  to  depart  with  convoy*  and  the  ship  sail 

k  Per  Holt,  C.  J.  and  tbe  greater  part  of  1   Hibbert  y.  Plgou,  Park,  498.  Manh. 
the  court,  in  Jeffery  y.  Legendra,       t72. 

3  Ley.  321,  after  leveral  arguments  m  S.  C.  See  alio  Audley  y.  Duff,  2  Boa. 
on   ipedal    yefdict    per  tot   cur.       fltPul.  111. 
CarUi.  217.  Lilly  V.  Ewer,   Doug. 
72.  a.  P. 


(44)  •*  The  valne  of  a  convoy  appointed  by  govemment,  ia  a 
great  ineasare  arises  from  its  taking  the  ships  andet  control^  as 
well  as  under  protection.  But  that  control  does  not  commence 
antil  sailing  instractions  have  heen  obtained,  nor  can  it  be  enibroed 
otherwise  than  by  their  means.  Indeed  the  reason  of  that  rale, 
which  lequiies  that  the  convoy  should  be  appobted  by  govern- 
ment, shews  the  necessity  of  having  sailing  instraclioaN  sinee  with- 
out them  tbe  ship  does  not  stand  la  that  rriatioD,  or  under  those 
circumstances  in  which  she  can  take  the  full  bene6t  of  the  govern- 
ment convoy.**  Per  Eldon,  C.  J.  in  Anderson  v.  Pitcher,  2  Bos. 
h  Pul.  169. 
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with  cimvojf  from  the  Dovms,  it  ib  a  fulfilment  of  the  war- 
ranty* (45). 

It  is  not  necessary,  that  the  vessel  should  in  all  cases  sail 
with  convoy  bound  precisely  to  the  place  of  her  destination^ 
Whether  the  convoy  be  sufficient  must  depend  on  the  usage 
of  trade  and  the  orders  of  government;  and  it  is  the  province 
of  the  jury  to  determine,  whether,  under  the  circumstances^ 
the  warranty  has  been  satisfied  (46). 

.  It  sometimes  happens^,  that  the  force  first  appointed  is  to 
accompany  the  ships  only  for  a  part  of  their  voyage,  and  to 
be  succeeded  by  another;  at  other  times  a  small  force  is  d^ 
tached  from  the  main  body,  to  bring  them  up  to  a  particular 
point ;  if  a  vessel  sail  under  the  protection  of  a  force  thus 
appointed^  or  detached',  the  warranty  is  complied  with. 

Although  the  terms  of  this  warranty  do  not  express  it,  yet 
it  is  essentially  necessary,  that  the  ship  should  not  only  de- 
part, but  also  cofUitme  with  the  convoy  until  the  end  of  the 
voyage,  unless  she  be  prevented  by  absolute  necessity* 

Case  on  a  policy  of  insurance  on  the  ship  Speedwell',  from 
London  to  Lisbon,  warranted  to  depart  from  England  mih 
convoy.    The  ship  sailed  from  London  in  December,  and 

n  LeOialier^s  case,  Salk.  443.  but  Holt,  r  Manning  t.  Giit,  Manh,  269.  Aud- 

C.  J.  contra.   Gordon  ▼.  Moiley,  Str.  ley  v.  IhxS,  2  Bos.  4b  Pal.  111. 

1205.  per  Lee,  C.J.  i   Monrice  ▼.  Dillon,  London  Sittings 

o  D*Eguino  t.  Bewicke,  2  H.  Bl.  551.  after  M.  T.  22'G.  2.  coram  Lee,  C.  J. 

p  Abbott,  229.  MSS. 

q  Smith  t.  Readsbaw,  Park,  ch.  18. 
p.  510.  DeGara7Y.Clagget,ib.511. 


(45)  No  convoy  ever  sails  from  the  port  of  London.  Abbott^s 
Law  relative  to  Merchant  Ships  and  Seamen,  5th  ed.  p.  227.  Oc- 
casional convoys  are  appointed  by  the  admiral  on  the  station  to  sail 
from  the  Downs  to  Portsmouth,  &c. ;  but  such  convovs  are  never 
appointed  bv  the  admiralty.  Ships  sailing  from  foreign  ports  are 
not  within  the  convoy  act,  unless  there  are  persons  at  those  parts, 
authorised  to  grant  convoy  licenses,  ^nd  it  is  not  sufficient  to 
shew  that  convoys  have  been  actually  appointed  from  those  ports, 
bat  proof  most  be  given  that  there  are  persons  stationed  there» 
legally  authorised  by  the  admiralty  to  appoint  them*. 

(46)  **  It  has  always  been  understood,  that  provisions  for  a  depar- 
ture with  convoy  have  relation  to  the  custom  ot  trade,  and  the  orders 
of  government,  and  ought  therefore  to  receive  a  liberal  construction.'' 
Per  Heath,  J.  in  Audley  v.  Duff,  2  Bos.  &  Pul.  115. 

•  D'Auffuilar  v.Tobin,"!  Hdt'i  N.P.  C.  185. 
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arrived  at  Spithead,  (the  place  where  the  Lisbon  convoy  was 
to  be  met  with]  whence  she  sailed  on  the  $5th  December* 
with  the  convoy.  On  26th  December  a  storm  arose*  which 
separated  her  from  her  convoy*  and  rendered  her  so  leaky* 
that  she  was  obliged  to  sail  for  Plymouth*  where  she  arrived 
on  the  28tb  December.  Having  been  refitted  and  made  a 
tight  ship*  as  was  supposed*  she  sailed  again  on  ISth  Febru- 
ary following*  but  without  convoy.  A  few  days  after*  she 
encountered  another  violent  storm*  and  on  19th  February* 
she  was  totally  lost  near  Ireland.  Lee*  C.  J.  held*  that  the 
sense  of  the  warranty  was  not  to  be  taken  literally :  that  the 
meaning  was  not  only  to  depart  with  convoy*  but  to  keep 
with  convoy  during  the  whole  voyage*  and  that  this  had  at* 
ways  been  so  holden;  that  absolute  necessity  alone*  such 
as  rendered  it  impossible  to  keep  with  convoy*  could  ex* 
cuse;  as  being  driven  by  a  tempest  to  some  foreign  port  or 
place  where  convoy  could  not  be  had ;  but  that  was  not  the 
present  case*  the  ship  bavins  been  driven  into  an  English 

Grt  He,  therefore*  was  of  opinion*  that  this  was  not  a 
m  within  the  poli^ ;  and  accordingly  a  verdict  was  found 
for  the  defendant  But  if  a  ship  sails  with  convoy^  and  is 
separated  by  stress  of  weather*  and  does  all  in  her  power  to 
rejoin  the  convoy*  this  will  be  considered  as  a  s6fficient  com- 
pliance with  the  warranty*  so  as  to  render  the  insurers  liable. 

The  security  of  trade*  in  time  of  war*  has  been  considered 
as  depending  so  essentially  on  ships  sailing  with  convoy* 
that  by  a  late  statute"  (47)  (which  continued  in  force  during 
hostilities  with  France)  it  was  enacted*  1.  That  no  ship* 
belonging  to  any  of  his  majesty's  subjects*  (except  as 
therein  provided  (48)*)  should  sail  from  any  port  or  place 

t  Jefferf  ▼.  Legendn.     S  Ler.  330.    u  Stmt.  43  0. 8.  c.  57.    See  Cohen  t. 
CarUL  216.  StU^.  443.    1  Show.  380.        Hinckl^*  1  Ttnnt.  R. 249. 
4  Mod.  68. 


(47)  A  similar  statute  was  made  during  the  preceding  war.  See 
Stat.  38  G.  3.  c.  76. 

(48)  The  cases  excepted  from  the  operation  of  this  act  will  be 
found  in  the  6th  and  8tn  sections*  and  are  as  follow:  1.  Ships  not 
required  to  be  registered.  N.  Foreign-built  ships  in  British  own- 
ennip  are  not  required  to  be  registered;  consequently*  they  fall 
within  this  exception ;  and*  where  such  ships  are  insured*  it  has  been 

'  holden  not  to  be  necessary  to  communicate  to  the  underwriten  at 
the  time  of  making  the  policy*  that  the  ship  is  foreign-built.  Lone 
V.  Duff*  2  Bos.  and  Pul.  209.  2.  Shins  licensed  by  the  lord  high 
admiral  to  depart  without  convoy.     N.  A  policy  on  goods  will  not 


998  INSURANCE. 

without  convoy.  3.  That  the  tnaster  should  use  his  utmost 
endeavour  to  continue  i^ith  the  convoy  during  the  whole  or 
such  part  of  the  voyage  as  the  convoy  was  appointed  to  pro* 
tect  himt  and  not  separate  without  leave  of  the  commanding 
officer ;  and  a  penalty  of  10001.,  or  in  case  the  cargo  be  naval 
or  military  stores,  IdOOl.  was  imposed  on  him,  if  bf  sailed 
without  convoy,  or  separated  therefrom  without  leave,  sub- 
ject, however,  to  a  reduction,  by  the  court  in  which  the  ac- 
tion for  the  penalty  was  brought,  to  a  sum  not  less  than  60L 
S,  In  case  of  a  departure  without  convov*  or  wilful  separa- 
tion, insurances  upon  ship,  goods,  freight,  or  other  interest 
(the  property  of  the  master  or  commander,  or  persons  inter- 
ested in  ship  or  cargo,  or  being  privy  to  such  sailing  without 
convoy  or  wilful  separation,)  were  declared  void :  no  pre- 
mium to  be  recovered,  and  persons  settling  losses  upon  such 
insurances  to  forfeit  200L ;  and  further,  Uie  master  was  to 
ffive  a  bond  before  he  could  be  allow^  to  clear  outwardly 
m  the  penalty  of  the  value  of  the  ship^  to  be  forfeited  upon 
sailing  without  convoy  or  wilful  separation. 

4.  Neutrai  Properiyj^^M  the  insurance  be  effected  in  time 
of  war,  and  the  party  insuring  be  the  subject  of  a  neutral 
state,  it  is  usual  for  him,  in  onder  to  induce  the  underwriter 
to  accept  a  smaller  premium,  to  warrant  that  the  subject  mat- 
ter of  the  insurance  is  neutral  property,  which  is  usually  done 
by  inserting  in  the  policy  the  words  **  warranted  neutral,"  or 
*'  warranted  neutral  property  ;*'  by  which*  is  to  be  under- 
stood, that  the  thing  insured  is  neutral  property  at  the  time 
when  the  risk  commencesi  not  that  it  shall,  continue  so  dur- 
ing the  whole  voyage,  for  the  risk  of  future  war  is  undertaken 
by  the  insurer  in  every  policy.  But  though  it  is  not  necea- 
sary,  that  a  ship,  warranted  neutral,  should  continue  neutral 
during  the  whole  voyage;   because  if  she    be  neutral  at 

X  Eden  t.  Parkiioo,  Doug.  73S,  a.  lyton  v.  Qurney,  3  T.  R.  477.  per  Butler,  J. 

in  Saloucd  t.  Johnioii,  Park,  658. 


be  affected  by  the  terms  of  the  license  not  having  been  complied 
with  on  the  part  of  the  ship  owner.  Edwards  v.  Footner,  1  Camp. 
N.  P.  Ci  532.  3.  Ships  proceedii^  with  due  diligence,  from  their 
port  of  clearance  outwards,  to  join  convoy  appomted  to  udl  from 
some  other  port.  4.  Ships  bound  to  or  from  any  place  in  Ireland. 
5.  Ships  bound  from  one  place  in  Great  Britain  to  another.  6.  Ships 
bdonging  to  the  East  India  or  Hudson's  Bav  Company.  7.  Ships 
sailing  from  a  foreign  port  or  place,  in  case  there  be  not  any  oonv<^ 
appointed,  nor  penons  at  such  foreign  port  duly  authorised  to 
appoint  convoys,  or  to  grant  licenses  for  saihng  without  convoy. 
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the  time  of  sftUing,  the  breakiag  oot  of  war  on  the  next  dqr 
will  not  diflcbarge  the  underwriter,  yet  the  ship  mutt  not 
forfeit  its  neutrality  by  the  misconduct  of  the  parties  oq 
board;  henee  where«  on  an  insoranoe  of  a  ship  warranted 
neutral^  it  appeared  that  the  master  and  crew  had  broken 
their  neutiality,  in  the  course  of  the  voyi^  insured,  by  forci- 
bly rescuing  the  ship,  which  had  been  seoed  and  carried  into 
perl  by  a  belligerent  power,  for  the  purpose  of  search,  it  was 
Bolden,  that  tl^  assured  could  not  recover* 

That  a  warranty  of  neutrality  may  be  satisfied,  it  is  neces- 
sary, 

1.  That  the  viessel  insured  should  belong  to  the  subject  of 
d  neutral  state* 

!?•  That  the  vessel  should  be  nav^^ated,  not  only  accord- 
ing to  the  law  of  nations,  but  also  in  conformity  to  the  par- 
ticular treaties  subsisting  between  the  country  to  which  she 
belongs  and  the  belligerent  states  (40). 

If,  therefore,  a  slate  in  amity  with  a  belligerent  power 
basi  by  treaty^  agreed  that  the  ships  of  their  subjects  shall 
only  have  that  chaiacter  when  furnished  with  certain  docn* 
ments,  whoever  warrants  a  ship  to  be  the  property  of  such 
subject,  should  provide  himself,  at  the  time  when  tbe  ship 
sails,  with  those  evidences,  which  hav^  by  the  country  to 
which  she  belongs,  been  agreed  to  be  the  necessaiy  proof  of 
that  character  (50). 

In  an  action  on  a  policy  upon  a  ship  warranted  Dutch 
property'^  it  appeared  that  the  ship  in  question  was  origin^ 

y  Gamlt  t.  Kentinfton,  S  T.  R.  230.  MS.  note  of  BuUer,  J.  «ited  bj  Iaw- 
2  Baiallay  r.  Lewis,  Park,  5S6.  and       rence,  J.  in  Pollard  ▼.  Bell,  8  t.  R. 

441. 


t^immm»mmmimmmmi^^rmmmmmmi*mmim^^mi^0^m^mmimtmmm^^mim*m'mmmm^mmm^it^i 


(49)  **  Coufts  of  admiralty  are  to  proceed  on  tbe  known  jm  gm^ 
(mm,  or  on  the  treaties  between  particular  states ;  such  treaties  do 
not  alter  the  jtu  gentium  with  respect  to  the  rest  of  the  world,  but 
as  between  those  particular  states  they  are  considered  as  engrafted 
on  the  jm  osntnisk'*  Per  JLd*  Kenyon,  C.  J.  in  Bird  v,  Applslon, 
8  T.  R.  667. 

(50)  N*  There  is  not  an  implied  warranty  on  the  part  of  the 
owner  of  goods  insured^  that  the  ship  shall  be  in  all  respects  pro- 
perly documented.  Where,  through  the  negligence  of  the  captain, 
the  goods  had  not  been  fmlarly  entered  in  the  shtp*s  manifest,  for 
exportation,  as  required  by  stat  13  and  14  Car.  3.  and  other  s(a* 
lules;  the  loss  not  having  been  oocasioiied  by  this  omission,  it  was 
holden  that  the  underwriters  were  liable.  Garmlhers  v.  Gray, 
3  Camp.  N.  P.  C.  142.     15  East,  3d.  S.  C. 
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ally  a  French  privateer  bearing  a  French  name;  that  having 
been  captured  by  the  English,  she  was  carried  into  Liver- 
pooly  and  there  named  the  Three  Graces.  A  merchant  there 
purchased  her  for  a  house  at  Amsterdam.  Having  been  in- 
sured by  a  Dutch  name,  and  warranted  as  in  the  policy,  she 
went  to  sea,  was  captured  by  the  French,  and  finally  con- 
demned by  the  parliament  of  Paris,  under  her  English  name 
as  lawful  prize.  The  court  were  of  opinion,  that  the  sen* 
tence  of  the  parliament  of  Paris  was  conclusive  against  the 
warranty.  So  where  it  appeared,  that  a  ship,  warranted 
American*,  had  not  on  board  a  passport,  which  was  required 
by  the  treaty  between  France  and  America;  it  was  holden, 
that  the  assured  could  not  recover,  inasmuch  as  the  warranty  > 
had  not  been  complied  with ;  for  that  required  that  the  ship 
'  should  be  entitled  to  all  the  privileges  of  the  American  flag, 
and  in  order  to  be  entitled  to  these  privil^;e8,  she  should 
have  had  a  passport  (51). 

But  it  is  not  necessary^,  in  order  to  satisfy  a  warranty  of 
neutrality,  that  the  vessel  should  be  navigated  in  conformity 
to  an  ex  parte  ordinance  made  by  one  of  the  belligerent 
states,  and  to  which  the  neutral  state  is  not  a  party. 

'  A  neutral  ship  may  cany  enemy's  property  from  its  own 
to  the  enemy's  country,  without  being  guilty  of  a  breach  of 
neutrality* ;  provided  that  neither  the  voyage  or  commerce 
be  of  a  hostile  description,  nor  otherwise  expressly  or  im- 
pliedly forbidden  by  the  law  of  this  country ;  although  such 
ship,  m  consequence  of  carrying  enemy's  property,  he  liable 
to  detention  or  being  carried  into  British  ports,  for  the  pur- 
pose of  search. 

The  evidence  usually  adduced  to  falsify  this  warranty',  or 
to  prove  a  breach  of  forfeiture  of  neutrality,  which  amounts 
to  a  breach  or  forfeiture  of  the  warranty,  is  the  judgment  or 
sentence  of  a  court  of  admiralty,  or  other  court  having  ju- 
risdiction in  questions  of  prize,  by  which  the  ship  or  goods 

a  Rich  ▼.  Parker,  7  T.  R.  705.     See       Appleton,  8  T.  R.  662.     Price  v. 

ftirtlier  on  tbit  tubject.   Baring  v.       BeU,  I  Eat t,  663. 

Chriftie,  5  Eait,  396.  e  Barker  y.  Blaket,  9  East,  S63. 

b  Mayne  y.  Walter,  Park,  631.    Pol-  d  Manb,  288. 

laid  Y.  BeU,  8  T.  R.  434.    Bird  y. 


(51)  In  the  case  of  an  insurance  upon  goods,  in  a  certain  ship, 
which  ship  is  not  represented  as  a  neutral,  at  the  time  when  the 
insurance  is  effected,  although  she  be  in  fact  a  neutral,  it  is  not  ne- 
cessary that  she  should  be  documented  as  such.  Dawson  t.  Atty» 
7  East,  367.    See  Bell  y.  Carstairs,  14  East,  393. 
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insured,  and  warranted  neutral  property,  have  been  con- 
demned as  prize.  Since  the  judgment  of  the  House  of  Lords, 
in  Lothian  v.  HendereoD%  it  may  be  assumed  as  the  settled 
doctrine  of  a  court  of  English  law,  that  all  sentences  of  fo- 
reign courts,  of  competent  jurisdiction  to  decide  questions  of 
prize,  are  to  be  received  here  as  conclusive  evidence  in  ac- 
tions upon  policies  of  insurance,  upon  every  subject  immedi- 
ately and  properly,  within  the  jurisdiction  of  such  foreign 
courts,  and  upon  which  tbey  have  professed  to.  decide  judi- 
cially.    Consequently,  where  such  sentences  are  given  in 
evidence,  and  it  appears  that  they  proceed  on  a  ground  which 
falsifies  the  warranty  of  neutrality^  the  assured  will  thereby 
be  prevented  from  recoverine;.    In  one  citse^,  indeed,  where  a 
ship  was  condemned  as  lawral  prize  in  a  foreign  court  of  ad- 
miralty, and  it  was  not  stated  in  the  sentence  upon  what 
ground  the  condemnation  proceeded,  it  was  holden^  that  it 
should  be  presumed  that  it  proceeded  on  the  ground  of  the 
ship  being  the  property  of  enemies,  and  that  the  sentence 
•was  conclusive  evidence  to  falsi^  the  warranty.    In  Baring 
V.  Clagett,  3  Bos.  and  Pul.  SOI .  the  court  being  of  opinion 
that  the  sentence  of  condemnation  proceeded  either  on  the 
ground  of  the  ship  not  being  neutral  property,  or  on  the 
ground  that  she  was  not  properly  documented,  so  as  to  enti- 
tle hereelf  to  the  privileges  of  a  neutral,  adjudged  the  sen- 
tence to  be  conclusive  evidence  against  a  warranty  of  neu- 
trality.   Whether  the  foreign  sentence,  profess  distinctly  and 
directly  to  condemn  the  ship«  on  the  ground  of  its  being  ene- 
mies' property,  or  whether  it  can  be  collected  only  from 
other  parts  of  the  proceedings,  that  such  was,  the  ground  of 
decisions,  our  courts  are  equally  bound  by, the  sentence;  and 
this  rule  holds,  although  it  appears  on  the  face  of  the  sen- 
tence, that  the  prize-court  arrived  at  the  conclusion,  through 
the  medium  of  rules  of  evidence,  and  rules  of  presumption, 
established  only  by  the  particular  ordinances  of  their  own 
country,  and  not  admissible  on  general  principles^.    In  sbprt, 
wherever  the. foreign  courts  aoyudge  the  vessel  to.  be.  good 
prize,  upon  a  ground  within  their  jurisdiction,  and  such 
ground  ralsifies  the  warranty,  our  courts  will,  by  the  comity 
of  nations,  which  has  always  prevailed  among  civilized  states, 
give  credit  to  and  consider  themselves  as  bound  by  .their  ad- 


e  3  Bot.  and  Pul.  499.  per  EUenbo-    f  SaloQcci  t.  Woodmaaa,  Pftrk,  362. 
rough,  C.  J.  deliTering  Uie  opinion    g  Bolton  v.  Gladstone,  5  East,  166. 
of  the  court  in  Bolton  r.  Gladstone,    E  Bolton  t.  Gladstone,  2  Taunt.  85. 
6  Bast,  156.  and  per  Sir  J.  Mansfield, 
C.J.in8WkenT.Ue,2K«R.4S9.  • 

Vol.  if.  .  y 
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judicatioD,  without  examiniog  the  reMom  by  which  the  fo- 
rbign  courts  have  aririved  at  their  conclusion  (53). 

H^ce,  as  fbreign  courts  of  admiralty  may  decide  on  the 

.construction  of  treaties*,  if  they  expressly  adjudge  a  ship  to 

*be  good  and  lawful  prize  for  a  breach  of  treaty,  such  sen- 

"tence  iis  conclusive  in  oiir  courts  against  a  warranty  of  neu- 

i:rality,  although,  in  this  sentence,  the  foreign  court  may 

bare  teferred  to  ex  jt^ar^^  ordinances,  and  drawn  inferences 

from  such  ordinances,  in  order  to  shew  an  infraction  of 

treaty. 

The  sentence  is  equally  to  be  regarded,  as  evidence  of  the 
facts  inducing  the  condemnation,  and  upon  which  the  con- 
demnation proceeds,  as  of  the  judicial  act  of  condemnation. 

Id  the  ease  of  an  insurance  upon  shipS  goods,  and  freight, 
all  faeloDgiBg  to  nearly  the  same  American  proprietors, 
which,  as  it  appeared  by  the  sentence,  had  been  ccmdemtied 
on  accouflrt  of  the  common  defSiult  of  all  the  proprietors, 
in  their  Joint  chmracter  of  skip  oieners  in  not  having  a  regnr- 
lar  passport  on  board,  as  required  by  the  treaty  of  their  own 
state  with  France :  it  was  holden,  that  the  assured  could  not; 
claim  from  the  underwriter  an  indemnity  for  a  loto  thus  oe^ 
easioned  by  themeelves;  although  the  ship  was  Hot  war> 
ranted  or  repvesented  to  be  an  American ;  for  the  shipX)wner 
is  bound  to  naive  such  docunsents  as  are  reqaired  by  tiMtieb 
with  particular  nations  on  board,  to  evince  bis  neutrally  in 
respect  to  such  nationa. 

By  the  sentence  of  a  French  court  of  Admiralty*  it  ap- 

Ered,  that  the  ship  insured,  **  warranted  American,**  had 
n  condemned  as  enemy's  property,  for  want  of  having  on 
botfrd  nroletfegmpage^  or  list  of  the  crew,  such  as  is  re- 
quired by  a  marine  ordinance  of  France,  and  adjudged  by 
the  eourt  there  to  be  requisite  mthiu  the  meaning  of  the 

i  Barixigr  T.  Royal  Ezch.  An.  Comp.    k  Bdl  t.  Csttfain,  14  BaKt,a74. 
a  Bast, 69;  1  €M7ar<v.<Aaidltf^7T«tU6gl» 

.  (52)  *^  A  iivanranty  of  neottaKty  must,  I  conceive,  now  be  under- 
stood, as  containing  in  itself  (among  other  things)  a  stipulation  that 
the  contract  of  assurance  shall  be  void,  if  the  subject  matter  war- 
ranted neutral  be  condemned  as  enemies'  property ;  and,  if  a  war- 
ranty of  neatraHtf  contains  this  stipulation,  tne  sentence  of  a  court 
of  competent  jurisdiction,  condemning  a  ship  on  account  of  its  want 
of  neutrality,  is  the  proper  evidence,  acooidi^  to  every  prineiple 
and  rule  of  our  law,  to  determine  thai  fttot.''  Per  Lawreaee,  J.  in 
Lothian  v.  Hendeison,  3  Bos*  &  PuL  524. 
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ireftly  of  commeree  between  France  and  America,  it  was 
bolden  to  be  conclusive  evidence  against  the  warranty  of 
neutrality,  though*  in  &ct,  the  ship  was  American.  So 
where  the  sentence  states,  that  the  snip  was  condemned  on 
the  ground  of  having  violated  her  neutrality*",  and  acted  con- 
traiy  to  the  law  of  nations  and  the  faith  of  treaties,  such 
sentence  is  conclusive  evidence  against  the  warranty  of  neu- 
trality.. But  where  the  grounds  of  confiscation  are  stated  ob- 
scurely, and  the  court  cannot  collect  what  the  precise  ground 
was*,  or  where  the  sentence  adjudges  the  ship  to  be  lawful 
prize,  not  because  it  is  enemies*  property,  but  for  reasons 
which  lead  to  a  contrary  conclusion^:  or  if  it  appear,  that  the 
condemnation  proceeded  solely  on  the  ground  of  the  ship 
having  violated  an  ex  parte  ordinance,  to  which  the,  neutral 
country  had  not  assented^;  in  such  cases  the  sentence  is  not 
conclusive  evidence  against  the  warranty  of  neutrality. 

A  vessel,  warranted  Dantzic,  was  captured  by  a  French 
privateer^,  and  condemned  as  prize  by  a  French  court  of  ad- 
minUy.  This  scintence  of  condemnation  was  afterwards  re- 
veraed  by  a  court  of  appeal,  which  court,  however,  refused 
to  give  the  appellants  tueir  costs  and  damages,  because  the 
muster-roll  did  not  express  the  place  of  nativity  of  the  crew, 
which  was  required  by  French  regulations.  The  ship  waa 
proved  to  be  a  Dantzic  ship,  and  to  have  had  on  board,  at 
the  time  of  the  capture,  all  the  papere  ever  carried  bv  Dantzic 
ships.  The  French  regulations  were  not  shewn  to  have  been 
within  the  knowledge  of  the  people  of  Dantzic.  In  an  action 
on  the  policy  it  was  contended,  that  the  underwriters  were 
not  liable,  because  the  sentence  of  restitution  had  refused  da- 
mages and  costs  to  the  assured ;  but  the  court  were  <^  a 
contrary  opinion,  Sir  J.  Mansfield  observing,  that  no  question 
had  ever  arisen  as  yet,  with  respect  to  the  refusal  of  a  prize- 
court  to  allow  damages  and  costs,  as  discharging  the  under- 
writera  from  their  liability;  and,  indeed,  it  would  be  very 
stim^  if  such  a  refusal  could  discharge  them.  It  was  a 
matter  of  mere  discretion  in  the  court.  In  this  case  the  re« 
fusal  to  allow  them  was  founded  on  two  private  ordinances 
of  France^  not  shewn  to  be  within  the  knowledge  of  the 
people  of  Dantzic,  and,  therefore,  the  refusal  of  the  French 
court  could  afford  no  ground  for  holding  the  underwritere 
released  from  their  engagement  to  pay.  The  C  J.  added, 
that  he  saw  no  reason  for  extending  the  doctrine  of  the  con- 
clusiveoess  of  sentences  of  courts  of  admiralty. 

mattndsv.Keiiiiiigtoii,8T.R.OO.      o  CalvectT.  BoYil,7T.  R.SS8. 
a  Bcrnaidi  t.  Motfieuz,  Dong.   674.    p  Bird  y.  Appteton,  8  T.  R.  SOS. 
Viihtr  T.  Ogle,  1  Camp.  N.  P.  C.  418.    q  Siffktu  t.  Lee,  2  N.  R.  484. 
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It  is  to  be  observed  also,  that  the  sentence  of  a  foreign 
court,  where  it  is  conclusive,  is  conclusive  only  as  to  the 
grounds  of  the  sentence,  and  not  as  to  the  premises  which 
led  to  the  conclusion'. 

The  preceding  remarks,  as  to  foreign  sentences  of  condem- 
nation, being  conclusive  evidence  against  the  warranty  of  neu- 
trality, must  be  confined  to  legal  sentences,  that  is,  sentences 
of  a  prize-court,  acting  and  exercising  functions  eitherin  the 
belligerent  country*  or  in  the  country  of  a  co-belligerent  or 
ally  in  the  war* ;  for  sentences  of  condemnation,  pronounced 
by  the  authority  of  the  capturing  power,  within  the  dominions 
€f  a  neutral  country^  to  which  the  prize  may  have  been 
taken,  are  illegalS  and  consequently  inadmissible.  And  that 
is  to  be  considered  as  a  neutral  country  for  this  purposed,  in 
which  the  forms  of  an  independent  neutral  government  are 
preserved,  although  a  belligerent  may  have  such  a  body  of 
troops  stationed  there»  as  in  reality  to  possess  the  sovereign 
authority. 

Free  of  capture  in  port.'^lf  vl  vessel  is  taken  at  her  moor- 
ings, being  neither  within  the  caput  portus,  nor  within  that 
part  of  a  haven  where  ships  unload,  the  underwriter  is  not 
discharged  by  a  warranty  against  **  capture  in  the  ship's  port 
of  destination^" 

Whether  a  vessel  warranted  free  of  capture  in  port,  be  in 
a  port  or  not  at  the  time  of  her  capture^^  is  purely  a  question 
of  fact  for  the  jury. 

See  further  Oom  v.  Taylor,  3  Camp.  N.  P.  C.  204.  and 
Maydhew  v.  Scott,  ib.  305.  The  assured  upon  a  policy  on 
ship,  not  having  leave  to  carry  simulated  papers,  cannot  re- 
cover for  a  loss  by  capture;  if  it  appear  by  the  sentence  of 
the  foreign  prize  court  that  one  of  tne  causes  stated  for  the 
condemnation  was  the  carrying  of  simulated  papers*. 

Implied  Wartanitf.  I.  Not  to  clmntfe;— Another  condi- 
tion implied  in  the  contract  of  insurance  js,  that  the  «hip 
shall  not  deviate.  Hence  arises  another  ground  of  defence, 
on  which  the  underwriter  may  insist,  viz.  that  there  has  been 
a  detAation,  by  which  term  is  to  be  understood. a  wilful  and 
unnecessary  departure  from  the  due  course  of  the  voyage  in- 
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suredy  either  with  or  without  the  coneent  of  the  assured,  for 
any,  even  the  shortest  space  of  time. 

The  effect  of  a  deviation  is  not  to  avoid  the  contract  ab 
imiio,  but  only  to  determine  it  from  the  time  of  the  devia- 
tion,  and  to  discharge  the  insurer  from  all  subsequent  re- 
sponsibility. Hence,  damage  sustained  before  the  actual 
deviation  must  be  made  gc^  by  the  underwriters*.  From 
the  moment  of  deviation,  however,  the  contract  is  at  an 
end,  and  it  is  immaterial  from  what  cause  the  subsequent 
loss  arises. 

If  two  ports  of  dischaive  are  named  in  the  policy,  and  the 
ship  intends  going  to  botn,  she  must  take  them  in  the  order 
named  in  the  policy.  Hence,  where  a  ship  insured  for  A. 
and  B.^  nieaning  to  go  to  both,  went  first  to  B.  in  her  way 
to  A* ;  it  was  holden  to  be  a  deviation  from  the  voyage  in- 
sured, not  being  in  the  order  named  in  the  policy. 

Upon  a  policy  from  London  to  Trinidad  or  the  Spanish 
Maki,  with  leave  to  call  at  all  or  any  of  the  Westlndia  islands 
or  settlements,  and  with  liberty  to  touch  and  stay  at  any 
ports  or  places  whatsoever  and  wheresoever,  the  assured  must 
take  all  the  ports  at  which  he  touches,  in  the  same  succession 
in  which  they  occur  in  the  course  of  his  voyage  insurM*. 

A  policy  at  and  from  Martinique  cmd  all  and  every  West 
India  islands,  warrants  a  course  from  Martinique  to  islands 
not  in  the  homeward  voyage'. 

A  ship  having  liberty  to  put  into  one  port,  put  into  anob- 
ther  equally  in  her  way*;  this  was  holden  to  be  a  deviation, 
and  to  avoid  the  contract,  though  neither  the  risk  nor  the 
premium  would  have  been  greater,  if  the  putting  into  such 
other  port  had  been  allowed  by  the  policy. 

A  ship  was  insured  from  Lisbon  to  England^  with  li- 
berty to  call  at  any  one  port  in  Portugal ;  it  was  holden* 
that  under  such  a  policy  the  party  had  only  a  liberty  to  call 
at  some  port  in  Portugal,  in  the  course  of  the  voyage  to 
England. 

Where  a  ship  insured  to  Martinique  and  all  or  any  of  the 
Windward  and  Leeward  islands,  landed  the  greatest  part 
of  her  cargo  at  Martinique,  and  sailed  with  the  residue  to 
Antigua,  where  she  was  wrecked,  while  stopping  partly  to 
dispose  of  the. residue  of  the  outward  cargo,  ma  part^  to 

a  G seen  t*  Young,  2  Rajm.  840.  Salk.  d  Biagg:v  t.  Andflioii,  4  Tanat  ass. 

444.  e  EUiot  v.  WUion,  7  Bio.  P.  C.  459. 
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obtain  a  homeusard  cargo ;  it  Was  holdens^  that  the  under- 
writers were  not  liable. 

A  policy  of  insurance  on  goods  at  and  from  London  to  the 
ship's  discharging  port  or  ports  in  the  Baltic',  wiih  liberty  to 
touch  at  any  port  or  ports  for  orders^  or  any  other  purpose^ 
does  not  warrant  the  assured,  after  having  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port,  in  retouching 
at  C.  for  orders :  but  if  the  policy  be  to  any  and  all  ports  and 
places  in  the  BaUic  forwards  and  bachvardSf  and  backwards 
and  forwards,  it  is  otherwise. 

Under  a  liberty  to  touch  and  stay  at  all  ports  for  all  pur- 
poses whatsoever,  the  stay  must  be  for  some  purpose  con- 
nected with  the  furtherance  of  the  adventured 

Whether  the  purpose  is  within  the  scope  of  the  policy,  is 
a  question  for  the  court  solely  and  not  for  the  joiy^ 

If  the  policy  does  not  limit  the  time  of  stay,  whether  a 
ahip  has  staid  an  unreasonable  time,  is  purely  a  question  for 
the  jury*. 

A  policy  of  insurance  '*  at  and  from  London  to  Berbice,** 
was  effected  upon  the  receipt  of  a  letter  from  the  captain, 
(which  was  shewn  to  the  underwriters),  stating  that  he  had 
paas^  Barbadoes,  and  the  words  *^at  sea"  were  inserted  in  the 
policy  after  the  printed  clause  describing  the  begipoiog  of  the 
adventure  on  the  goods.  It  was  holden"*,  notwithstanding^ 
that  the  policy  was  vacated  by  a  deviation  at  Madeira,  in  a 
former  part  of  the  voyage. 

A  ship  was  insured  from  London  to  the  southern  whale 
fishery  and  back  again",  **  with  leave  to  carry  letters  of 
marque,  and  to  cruise  for,  chase,  capture,  man,  and  see  into 
port^  any  ships  of  the  king's  enemies."  It  was  bolden,  that 
although  the  ship  insured  might  be  authorised  under  the 
terms  of  this  policy,  in  accompanying  prizes  to  any  conve- 
nient port  consistently  with  the  main  adventure,  seeing  them 
safely  moored  there,  and  perhaps  stopping  a  reasonable  time 
to  give  directions  for  their  proceeding  on  their  final  destina- 
tion, yet  remaining  in  port  until  a  prine  was  repaired,  could 
not  be  considered  as  warranted  by  those  terms. 

'    A  deviation  never  puts  an  end  to  the  insurance,  unless  it 

g  Inglit  Y.  Vattx,  3  Camp.  N.  P.  C.  m  Redman  v.  London,  3  Camp.  N.P.C. 
437.  Ld.  Ellenborougli,  C  J.  503.  C.  B.  per  Sir  J.  Mansfield,  and 

h  Mellifh  ▼.  Ahdve^n,  16  Eaat,  31S.  afterwards  confirmed  by  the  conit. 

i  Langhoni  v.  Alnmtt>  4  TanntfiU.  n  Jarratt  v.  Ward,  1  Camp.  N.  P.  C. 
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be  the  vokmtaiy  act  ot  thoae  wl|^a  have  the  mamagemeot  of 
the  ship. 

Hence,  where  a  poliqr  was  effected  on  a  ship  canyiBg  let- 
ters of  marqtief,  from  Bristol  to  Newfoundland,  and  ti^  or« 
ders  of  the  owners  were  to  put  a  few  hands  On  boand  any^ 
prize  that  might  be  taken,  and  send  her  to  Bristol,  but  that 
the  ship  should  proceed  to  Newfoundland ;  notwithstanding 
which  ike  cr^no  oiUffed  the  c^p$fw  to  go  back  to  Bristol  with 
a  prize,  taken  during  the  voyage,  and  in  so  doing  the  ship 
was  captured,  it  was  holden,  that  this  deviation  was  justifi- 
able, and  that  the  underwriter  was  not  discharged  from  his 
obligation  to  indeomify  the  assured. 

The  owner  of  a  ship  (which  was  about  to  sail  on  a  voyage 
from  LiaboD  to  Madeira',  from  Madeira  to  Saffii,  on  the  coast 
of  Africa,  in  baUpuit,  and  JtheD<:e  to  Lisbon,  with  a  cargo)  w» 
desirous  of  having  the  insurance  effected  on  part  of  the  freight 
from  Saffi  to  Lisbon.  The  underwriters  objected,  on  account 
of  the  distant  period  at  which  the  risk  was  to  commeoce;. 
however,  on  a  representation  some  time  afterwards  by  the 
owner,  that  be  had  received  intelligence  o^  the  slf  ip*s  arrival 
at  Madeira,  and  that  she  was  about  to  proceeij  immediately^ 
on  her  voy8|e,  the  insurance  was  effected.  When  ,the  shia 
arrived  at  Madeira,  all  the  creiy,  except  two^  being  alarmed 
by  reports  of  9ome  Moorish  cruisers  being  off  ^affi^  and  of 
their  having  captured  and  ill-treated  a  Dan^  .;^nd  an  Ame-. 
rican,  quitted  tne  ship,  and  refused  to  return  to  it,  unless 
the  captain  would  promise  to  sail  immediately  for  Lisbon. 
Under  these  circumstances,  the  captain  carried  the  ship 
back  to  Lisbon :  but  on  his  arrival  there,  the  charterers  in- 
sisted on  his  proceeding  directly  from  thence  to  Saffi,  which 
he  accordingly  did,  and  was  captured  in  his  return  from 
Saffi  to  Lisbon.  It  was  in  evidence,  that  the  diffiemace  of 
season,  arising  from  this  delay,  did  not  va^  the  risk*  III 
was  holden,  that  the  deviation  was  justified  by  the  s|)ecial 
circumstances. 

And  this  ruk  hplds  as  well  iu  the  case  of  a  limited  as  a 
general  poliqr. 

Hence,  where  a  policy  was  effected .  on  coods  6n  board  a 
ship  for  a  certain  voya^,  **  against  sea  risk  and  fire  onlv,** 
ana  the  ship  was  forcibly  carried  out  of  the  course  of  her 
voyage,  and  detained  by  a  king's  ship,  but  afterwards  was 

o  Blon¥.BMgdtD,t^.l8e4.  q  Scott  ▼.  Iliompioii,  1  Bot.  a  PuL 
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released,  and  permitted  to  proceed  od  tbe  voyage  imured, 
during  which  the  goods  insured  sustained  sea-damage;  it  waa 
bolden,  diat  the  deviation  having  been  occasioned  by  force, 
and  witboiit  any  consent  on  the  part  of  those  who  bad  the 
management  of  the  ship,  the  underwriter  was  liable,  although 
the  voyage  was  made  loog^  than  it  otherwise  would  have 
been,  by  the  detention  of  the  king*s  ship. 

Grounds  of  necessity,  which  will  justify  a  deviation,  are, 

1.  Going  into  port  for  the  purpose  of  refitting  or  repair- 
ing'. 
9.  Stress  of  weather*. 
3*  Avoiding  an  enemy,  or  seeking  for  convoy^ 

A  vessel  may  deviate  somewhat  from  the  straight  line  of 
her  track  to  sieek  for  convoy ;  and  the  captain,  unless  ex- 
pressly prohibited  by  the  terras  of  the  policy,  may  always 
do  what  is  necessary  for  the  safety  of  the  ship.  A  vessel 
insured,  may  do  whatever  it  would  be  expedient  for  the 
common  security  to  do  if  uninsured*. 

But  where  a  ship  was  insured  from  London  to  Berbice, 
with  an  extensive  liberty  of  touching  and  trading  at  all 
places ;  it  was  holden*  that  by  putting  into  Madeira,  and 
voluntarily  staving  there  for  the  purposes  of  trade  after  the 
convoy  with  which  she  sailed  bad  proceeded  on  the  voyage, 
she  was  guilty  of  a  deviation  which  discharged  the  under- 
writers. 

Whenever  aucb  circumstances  exist  as  render  a  deviation 
necessary^,  tbe  voyage  (which  may  then  be  termed  the  voy- 
age of  necessity)  must  be  pursued  according  to  its  due  coui|^ 
in  like  nianner  as  the  origmal  voyage. 

An  intention  to  deviate  from  the  due  course,  not  carried 
into  execution*,  will  not  be  considered  as  a  deviation. 

Where  goods  were  insured  from  Heligoland  to  Memel, 
with  liberty  to  touch  at  any  porta,  and  to  seek,  join,  and  ex- 
change convoy,  warranted  free  from  capture  in  the  port  of 
Memel,  and  the  ship  sailed  from  Heligoland  with  oraers  to 

eto  Gk>ttenbuigh  to  know  whether  to  prooeied  to  Anholt  or 
ehiel,  and  was  captured  in  her  way  toGottenbui^h,  which 
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18  ID  the  .ti«ck  ekher  to  AiiboU  or-Memet:  beU*  thBt  tbw 
was  to  be  coosidered  as  a  voyage  to  Memel,  although  it  was 
sulyect  to  be  cbaoged  accoraiog  tQ.circumstaDces  upon  the 
ship^s  arrival  at  Gotteoburgh ;.  and  therefore  the  risk  com- 
menced on  her  Jeaving  Heligoland ;  and  the  ship  never  hav- 
ing reached  Gottenburgh>  the  purpose  of  goinff  thither  for 
orders  was  merely  an  intention  to  deviate,  which  did  not  va- 
cate the  policy ;  neither  was  it  a  restraint  on  the  captain's 
judgment  as  to  the  place  of  seeking  convoy,  it  not  appearing 
that  he  could  have  met  with  convoy  before  the  capture ;  and 
consequently  the  underwriter  was  liable. 

Policy  of  assiirance  on  goods  at  and  from  London  ta^he 
ship's  aUehargwg  port  or  ports  in  the  BaHiCi  wUh  liberty,  tOi 
touch  at  <my  port  or  ports  for  orders  or  any  other  purpose, 
and  to  touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever:  held^.that  the  ship  having  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port,  for  further  or- 
ders, .  and  having  received  orders  at  S.,  because  it  was  unsfife 
to  land  there,  to  return  to  C.  and  wait  for  orders,  migbt^so 
return  to  C.  without  being  guilty  of  a  deviation ;  it  being 
found  that  she  went  to  S.  for  orders  in  the  prosecution  of  her 
voyage ;  and  returned  to  C.  to  obtain  orders  as  to  the  farther 
pn^ress  of  the  voyage,  and  no  fraud  being  found'* 

It  iq  to  be  observed  also,  that  in  a  policy  on  ship  and 
freight,  it  is  not  an  implied  condition  that  the  ship  shall  not 
trade  in  the  course  of  her  voyage,  if  that  may  be  done  with- 
out deviation  or  delay,  or  otherwise  increasing  the  risk  of 
the  underwriters.  Hence,  where^  a  ship  was  compelled  in 
the  course  of  her  voyage  to  enter  a  port,  for  the  purpose  of 
obtaining  a  necessary  stock  of  provisions,  which  she  could 
not  obtam  before  in  the  usual  course,  by  reason  of  a  scarcity 
at  her  loading  ports,  and  during^  her  justifiablef  stay  in  the 
port  so  entered  for  that  purpose,  she  took  on  board  bullion 
for  freight,  the  jury  having  found  that  no  delay  in  the  voy- 
age was  occasioned  thereby,  it  was  bolden  not  to  avoid  the 
policy.  So  where  a  ship  had  liberty  to  ioneh  at  a  port,  it 
was  holden'  not  to  be  any  deviation  to  take  in  a  quantity  of 
salt  during  her  stay  there,  the  ship  not  having  thereby  ex- 
ceeded the  period  allowed  for  her  remaining  there.  N.  In 
this  case  a  communication  had  been  made  to  the  underwriter 
that  the  ship  was  to  touch  for  the  purpose  of  trade.  It  seems, 
howeveri  that  the  words  '*  liberty  to  touch"  will  not  autho- 

a  ]|«MltOD  T.  AlButt,  1  M.  4b  S.  46^         c  Raipt  t.  Bell,  SjSatt,  105.  nops* 
b  McUiah  ▼.  Andnwf,  8  Msul*  4t  Stl*       nized  in  Luoche  t.  Otwio,  12  Eatt, 
wjm,  37.  131. 

4  Urquhait  ▼•  Barnard,  1  Taunt.  460. 
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riie afMiertI Ivadiqg*.    Sm  fiurtber on  thb sntyeot Plidp0 ▼• 
Aul^o/llCamp.  N.  P.  C  aM. 

Assumpsit  on  a  policy  on  freight  of  a  sbip  at  and  from 
Grenada  to  London.  It  was  proved  that  there  is  only  one 
custom-house  for  the  whole  island  of  Grenada,  tliat  the  vessel 
arriv^  in  safety  at  Grenada,  and  dischar^  parts  of  her 
outward  caigo  at  three  different  bavs,  and  she  was  proceed- 
ing to  a  fourth  to  dischai^  the  residue  of  her  outward  caigo, 
and  take  in  part  of  her  homeward  caigo,  when  she  was  lost 
by  perils  or  the  sea :  it  was  holden',  that  the  vessel  at  the 
time  of  the  loss  was  proceeding  to  this  fourth  bay  for  a  pur- 
ptHk  Mtiiiected  with  thci  voyage  iosoied^  and^  consequently, 
that  it  was  not  a  deviation. 

$•  SeeHcorthiness.'^ln  every  marine  insumnce^  whether  on 
ship  or  goods,  there  is  an  implied  warranty,  that  the  ship  is 
seaworthy  at  the  commencement  of  the  risk^  or  in  the  lan- 
gui^e  of  the  charter  party,  tight,  staunch,  and  strong.  Any 
defect,  which  may  endanger  the  ship,  though  unknovm  to 
the  assured,  will  discharge  the  underwriter;  foir  it  is  the 
duty  of  the  assured  to  provide  a  good  ship  in  such  state  and 
condition  as  to  be  able  to  perform  the  destined  voyage,  a.  e. 
se^-worthy. 

As  to  any  decay  to  which  the  loss  of  the  ship  may  be  at- 
tributed, the  question  will  be,  whether  the  same  commenced 
previously  to  or  after  the  insurance  made.  If  a  ship,  in  a 
8h6rt  time  after  having  sailed,  become  leaky,  and  founoers,  or 
is  obliged  to  return  to  port,  there  not  having  been  any  storm, 
external  accident,  or  cause  adequate  to  the  producing  such 
effect,  it  may  be  presumed  that  she  was  not  at  the  time  of 
sailing  seaworthy,  but  the  conclusion,  in  all  c^ses  of  this 
kind,  is  to  be  drawn  by  the  jury,  to  whom  the  several  cir- 
cumstances are  to  be  submitted. 

If  a  ship  be  insured  at  and  from  a  port,  although  in  wwr 
of  repairs,  she  is  protected  by  the  policy,  whilst  in  the  porti 
Theycondition  that  she  shall  be  seaworthy  for  the  voyage^ 
does  not  attach  until  her  sailing^* 

Where  a  ship  is  insured  at  and  fW>m  a  foreign  poi;t,  it  is 
tiecessary  that  she  should  have  once  been  at  the  place  in  good 
safety :  for  if  she  arrives  at  the  outward  port  so  shattered  as 
to  be  a  mere  wreck,  a  policy  on  the  homeward  voyage  never 
attaches^. 

e  Fer  Sir  J.  MimiiileW,  d.  C.  1  Ttant  g  Annen  t.  Woodmaa,  3  Tta»t.  SM. 

455.  h  Ftanel«rv.Ctaiiw,aG«Bi».M.P.& 

f  WaneT.  HUler  (in  error)  4  Br  a  C.  S35. 

•9S. 
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Itis  ai0o  an  implied  oonditioD.  tlwt  theabip  iiMUroi  iKali 
be  fordished  with  every  article  necesBarjr  for  the  purpoae  6f 
Baft  nayigstioa  during  her  Toyage,  <•  e.  propariy  equipped 
with  sails^,  a  sufficient  number  of  bauds  od  board  (6d)i  wk 
ablecaptaiDi  skilful  pilots,  kc. 

Id  an  action  on  a  polk^  of  insurraoce  on  ship  and  goodii^ 
iKND  Stettin  to  London^  in  which  the  piMitiff  dechiied  upon 
a  los8»  by  reaaw  of  Aft  vessel  sinloBg  befoie  sibe  bad  been 
mdoied  twenty^bur  hovri)  in  canseqiscoce  of  an  anebor  har^ 
ing  been  driven  into  her;  it  appeared^  that  the  captain  had 
taken  e  pilot  on  board  at  Onordness^  on  enlerim  tbe  river 
Thames,  who' (quitted  her  at  Halfwtay  Reach ;  uler  which; 
and  before  she  had  come  to  her  moorings  higher  up  the  river, 
the  accident  happened^  which  occasioned  the  loss,  and  in 
consequence  of  which  the  vessel  filled  with  water,  before  she 
bad  been  moor^  twenty*four  tjouia  i  bMt  the  precise  tia»  at 
which  the  damage  was  sustained  within  those  limits,  or  by 
what  particular  de&ult,  was  not  ascertained.  The  captain 
had  abo  left  tbe  ship  befoie  tbe  time  of  tbe  actual  loss.  It 
was  balden,  that  the  underwriter  was  discharged;  Xiord 
Kenyon,  C,  J.  observiuff,  that  in  this  case  the  captain  did 
not  perform  his  duty,  tor  he  had  no  pilot  on  board  at  the 
time  when  the  accident  ham)ened;  and  it  is  one  of  the 
tbjiogs  implied  in  contracts  or  this  kind,  that  there  shall  be 
some  person  on  board  the  ship  apparently  qualified  to  na- 
vigate her.  If  the  underwriters  bad  been  previouly  in* 
formed,  that  there  would  be  no  pilot  on  board  during  the 
ship's  sailing  up  the  river  Thames,  probably  they  would  not 
have  undertaken  the  risk.  On  the  ground,  therefore,  that 
there  was  no  pilot  on  board  the  vessel  when  the  accicfent 
happened,  he  was  of  opinion  that  the  underwriter  was  dis« 
charged  (54). 

i  Wedderbume  ▼.  BeU,  1  Camp.  N.  P.      k  Law  ▼.  HoUingi worth,  7  T.  R.  ISO. 
C.  1. 


(53)  In  Hunter  v.  Potts,  London  Sittings  after  Trin.  T.  45  G.  3. 
Lord  Eilenborough,  C.  J.  said,  that  the  Tessel  must  not  only  be  sea- 
worthy, but  the  crew  most  be  adequate  to  discharge  the  ordinary 
duties,  and  to  meet  the  usual  dangers  to  which  she  is  exposed. 

(54)  Another  question  was  agitated,  viz.  Whether  the  defendant 
would  have  been  answerable,  if  there  had  been  a  j^ilot  on  board, 
whom  tbe  captain  believed  to  be  of  sufficient  skill,  but  who  was  not 
duly  <|^ualifiea  under  slat.  5  G.  "2.  c.  20.  The  oourt  declined  giving 
an  opini^,,  as  in  the  case  before  them  no  pilot  was  on  boards         , 

.    Filstage  ftom  Domt^  Deal*  and  the  Isk  of  ThaMt«  «p  the  ciiers 
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Wben.the  assured  baye  once  provided  a  sufficient  crevr, 
the  negligent  absence  of  all  the  crew^  at  the  time  of  th^  loss; 
is  not'  any  breach  of  the  implied  warranty  that  the  ship  shall 
be  properly  manned. 

Where  a  yessel,  engaged  in  the  southern  whale  and  seal 
fishery^  and  with  liberty  to  chase  and  capture  prizes^  is  in« 
sured  in  August,  1807«  with  a  retrospect  to  the  1st  of  August, 
1806,  although  at  the  time  of  her  insurance  she  was  not  com- 
petent to  pursue  all  the  purposes  of  her  voysge,  her  crew  be* 
ing  reduced  by  death  and. casualties;  if  she  had  a  competent 
force  to  pursue  any  part  of  her  adventure,  and  could  be  safely 
navigated  home,  she  is  to  be  deemed  seaworthy". 

Re-assurance  is  a  contract  made  by  the  6rst  insurer  or  un- 
derwriter, with  a  view  of  securing  himself  from  a  rid:,  by 
throwing  it  on  other  underwritere,  who  are  ttrmed  re-assur- 
ers. -  This  is  allowed  in  almost  all  the  trading  countries  in 
Europe,  and  was  permitted  by  the  law  of  England,  until  the 
Stat.  19  O.  £•  c.  37m  by  the  fourth  section  of  which  re-assur- 
ance is  prohibited,  except  in  three  cases:  1.  The  insolvency, 
$.  The  bankruptcy;  d.  The  death  of  the  insurer:  and  even 
in  these  cases,  it  must  be  expressed  in  the  policy  to  be  a  re- 
assurance, and  the  re*assurance  must  not  exceeci  the  amount 
of  the  sum  before  assured. 

Although  the  firet  section  of  the  above-mentioned  statute 
does  not  extend  to  foreign  ships*,  yet  the  fourth  section  does. 
Consequently  a  re-assurance,  even  by  a  foreigner  on  a  foreign 
ship,  is  illegal. 

1  Busk  Y.  R.  Ezeh.  Au.  3  B.  and  A.  73.    n  Andrte  v.  Fletcher,  2  T.  R.  ISl. 
m  Hucki  T.  Tboratoii,  1  Holt^g  N.  P.  C. 
90.  C.  B.  GiblM,  C.  J. 


Thames  and  Med  way,  is  regulated  by  statutes  3  Geo.  1.  c  13. 
7  G.  1.  c.  21.  and  43  Geo.  3.  c.  152.  Pilotage  down  the  Thames, 
and  through  the  North  Channel,  to  or  bv  Orfordness,  and  round 
the  Long  Smd-Head  into  the  Downs,  and  down  the  South  Channel 
into  the  Downs,  and  from  or  by  Orfordness  up  the  North  Channel 
and  the  Thames  and  Medway,  by  stat.  5  Geo.  2.  c.  20. ;  and  pilot- 
age into  or  out  of  the  port  of  Liverpool,  by  stat.  37  Geo.  3.  c.  78. 
See  also  modem  regulations  as  to  pilots  in  recent  statutes,  47  Geo.  3. 
Sess.  2.  c.  70.  Local,  48  Geo.  3.  c  104.  continued  and  amended 
by  52  Geo.  3.  c.  87.  6  Geo.  4.  c.  125.  This  last  statute  will  be 
found  in  the  Appendix  to  the  5th  edition  of  the  Law  relative  to  Mer^ 
chant  Ships,  lately  pablished  by  Mr.  J.  U.  Abbott,  p;  530  to  p.  ^72. 
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6.  Wager  Policy— Stat  19  G.  2.  c.  37.— Interest  of  Assured. 

An  insurance  being  a  contract  of  indemnity »  its  object  is 
not  to  make  a  positive  gain,  but  to  avert  a  possible  loss. 
Hence,  as  a  person  cannot  be  said  to  be  indemnified  against 
a  loss  vrhicb  can  never  happen  to  him,  a  policy  without  in- 
terest is  not  an  insurance,  but  a  mere  wager  only.  Such  po- 
licy, therefore,  is  properly  denominated  a  wager  policy.  Al- 
though contradictoiy  decisions  are  to  be  found  in  the  books, 
as  to  the  legality  of  wager  policies,  before  the  statute  19 
6.  9.,  yet  they  have  been  recognised  as  legal  contracts  by 
modem  judges;  and  it  seems  now  to  be  admitted*,  that  by 
the  law  of  merchants,  and  particularly  bv  the  law  of  En- 
gland, as  it  stood  at  the  time  of  passing  the  act  19  6,  ^,  a 
wager  policy,  in  which  the  parties,  by  express  terms,  such  as 
the  words,  ^*  interest  or  no  interest,"  or  '*  without  proof  of 
interest,''  disclaimed  the  intention  of  making  a  contract  of 
indemnity,  was  Uien  (contrary  to  older  determinations) 
deemed  a  valid  contract  of  insurance;  but  that  a  policy  con- 
taining no  such  clause,  disclaiming  or  dispensing  with  the 
proof  of  intei:est,  was  to  be  considered  as  a  contract  of  in- 
demnity only,  upon  which  the  assured  could  never  recover 
without  proof  ot  an  interest  (56).  But  it  having  been  found 
by  experience,  that  the.  making  assurances,  **  interest  qr  no 
interest,  or  without  further  proof  of  interest  than  the  policy,** 
had  been  productive  of  many  pernicious  practices,  and  by 
introducing  a  mischievous  kina  of  gaming  or  wagerineiun- 
der  the  pretence  of  assuring  the  risk,  on  shipping  and  fair 
trade,  the  institution  and  laudable  design  of  making .  asaur- 
ances  had  been  perverted;  and  that  which  was  intended  for 
the  encouragement  of  trade  and  navigation,  had,  in  many  in- 
stances, become  destructive  to  the  same:  it  was  .enacted,  by 
atat  10  6.  2.  c.  37.  s^  l.»  ''  that  no  assurances  should:  be 
made  by  any  persons,  bodies  corporate  or  politic,  on  any 


o  See  the  opinion  of  Chamtice,  J., in  Lucena  v.  CnwftiidfJ  Boe.  and  Pol.  101. 


(55)  This  opinion  of  Chambre,  J*,  is  confirmed  by  an  observation 
of  Lord  Hardwicke,  in  a  case  which  was  decided  before  the  passing 
of  the  Stat.  19  G.  2.  c.  37.  Speaking  of  the  difference  between  in- 
surances from  fire  and  marine  insurances,  he  says,  **  in  the  insur- 
ance of  shifMB,  *  interest  or  no  interest',  is  almost  constantly  insectedy 
and,  if  not  inserted^  you  cannot  recover,  unless  you  prove  a  proper* 
ty.'*  Per  Lord  Hardwicke,  C.  in  the  Sadlers*  tiompapy  v.  Badcpck, 
2  Atk,  556.  *^ 
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ships  betanging  to  kis  rnqfesty,  or  any  i^  his  subjects  (56),  od 
any:  goods  ladea,  ctr  to  be  Jadea,  od  bottrd  such  ships,  itite- 
rest  or  no  interest,  or  without  further  proof  of  interest  than 
(he  policy*  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  assurer,  and  that  such  assurances 
sbould  be  Toid/*  But  Imt  s.  9»  it  is  provided,  **  That  insur- 
ivBces  on  private  ships  of  war,  fitted  out  hy  any  of  his  niajes« 
ly*s  sutgects,  solely  to  cruize  against  his  enemies,  mqr  he 
msde  by  or  for  the  owoei«  thereof,  interest  or  no  interest, 
free  of  average,  and  without  benefit  of  sidvage  to  the  insurer/* 
A.nd  by  s.  9.  it  is  also  provided,  ^*  That  any  eflfectft,  frooa  any 
port  or  places  in  Europe  or  Aoerica,  in  possession  of  the 
crowns  of  Spain  and  Portugal,  inay  be  insured  in  the  same 
manner  as  if  this  act  had  not  been  made." 

Having  detailed  the  provirions  of  the  stat.  19  6. 9.  c.  ST., 
it  wiH  be  necessary  briefly  to  consider  what  that  interest  is. 
the  protection  of  which  is  the  proper  object  of  a  policy  of 
aasuianoe.  Atid  this  is  to  be  Elected  from  considering 
what  is  the  nature  of  subh  contractf  •  Kow  insurance  is  a 
contract  bf  which  the  one  partj^,  in  consideration  of  a  price 
paid  to  him  adequate  to  the  risk,  becomes  security  to  t^e 
elher»'  that  'he  shall  not  suflRer  loss  or  damage  by  the  happen- 
ing-of  the  perils  specified  to  certain  things,  which  may  be 
AoBposed  to  them.  This  being  the  general  nature  of  the  con- 
tmct^  it  follows,  that  it  is  applicable  to  protect  persons  against 
iincertein  events^  which  may  in  anywise  be  of  disadvantage 
to  them;  not  only  those  persons,  to  whom  positive  loss  may 
arise  by  such  events  occasioning  the  deprivation  of  that  which 
tbey  may  possess,  1)ut  those  also*  who,  iti  consequence  of  such 
evems^.mavtiave  intercepted  from  them  the  advantage  or 
piioit  which,  but  for  such  events,  they  would  Acquire  accord- 
Hir  tol3he  ordinary  and  probable  course  of  things.  That  a 
pmon  must  somehow  or  other  be  interested  in  the  preserva- 
tion of  the  subject-matter  exposed  to  perils,  follows,  from 

p  Pnr  Lawiaiee»  J.  in  Lueena  v.  Gnnlbrdy  D.P.  S  Bot.and  Pal.  N.R.  SOO. 
•wiMfe  this  tntijtet  !•  voyelftbocafdx  ditconed. 


^S6)  bi  eonsequence  of  these  words  it  has  been  holden,  that  this 
eiioii'does  ^ot  apply  to  the  case  of  foreign  ships,  and  that  insar- 
ancssi  ^  interest  -or  no  interest"  may  be  made  upon  them.  Thel- 
lasssn  l^  Fletcher*  Dong.  315.  And  although  the  words  '« interest 
or^toisaeires^  are  omitted  in  Ae  policy  on  a  foreign  ship,  yet  ii^ 
dselmiiigoA'SQdi  policy,  it  is  not  necessary  to  aver  that  the  assured 
had  an  interest  Cranfurd  v.  Hunter,  8  T.  R.  13.  Nantes  v.  Thomp- 
son, 2  East,  385. 
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the  nfttvie  of  this  contraet,  wheo  not  used  w  z  mode  of  wa- 
ger, but  as  applicable  to  the  purpos^  for  which  it  was  origin- 
ally introdnced ;  but  to  confine  it  to  the  protection  of  the  in- 
lenGBt  which  arises  out  of  property,  is  adding  a  restriction  to 
the  contract  which  does  not  arise  out  of  its  nature.  Interest, 
tfierefore,  with  reference  to  the  subject  under  consideration, 
does  not  necessarily  imply  a  right  to  the  whole,  or  a  part  of 
a  thing,  nor  necessarily  and  exclusively  that  which  may  be 
the  subject  of  privation,  but  the  having  some  relation  to,  or 
coneern  in,  the .  subject  of  the  insurance,  which  relation  or 
oOBoenit  by  the  happening  of  the  perils  insured  against,  may 
be  «o  aflRecJied  as  te>  ptodace  a  damage  to  the  persoii  tnsurings 
and  where  a  person  is  so  circumstanced,  with  respect  to  mat* 
ters  exposed  to  certain  risks,  as  to  have  a  morakcMaSmty  of 
advantage  but  ibr  those  risks,  he  may  be  said  to  be  interested 
to  the  safety  of  the  thing;  Having  endeavoured  to  explatn 
the  nature  of  an  insuratue  interest,  it  will  be  proper  to  add, 
that  it  is  not  necessaiy  such  interest  should  be  indefeasible ; 
for  the  consignee  of  goods,  under  a  bill  of  lading,  has  an  in^ 
surable  interest  in  such  goods^  although  they  may  4^  stopped 
in  transitu  on  their  passage  home^.  So  also  has  an  executor 
before  probate.  In  like  manner  it  has  been  holdeo,  that 
where  a  ship  was  taken  as  prize  by  the  conjoint  forces  of  the 
army  and  navy,  the  captors,  before  condemnation,  had  an  in^ 
surable  interest  under  stat  45  Gi.  3.  c  79.  s»  S.  whereby  the 
crown  gives  up.  its  right  in  the  prize  to  the  capto^»  altborab 
such  interest  was  defeasible,  as  well  by  the  release  <ii  ih^ 
crown,  as  the  adjudication  of  the  court  of  admiralty^.  The 
owner  of  a  ship,  who  has  chartered  her  for  a  particular  voy** 
age,  has  an  insurable  interest  in  the  ship  during  that  vpyaige^ 
although  the  charter-party  contain  a  stipulation,  that  in  case 
the  ship  be  lost,  the  charterer  shall  pay  the  owner  the  mti* 
mated  mhie  of  the  ship*. 


X.  EvUkfwe. 


Sared  with  the  following  proof;  !•  The  policy  most  be  pro* 
uced  in  evidence^  and  the  subscription  of  the  defendant 
must  be  proved.    3^  (Evidence  must  be  given  of  the  interact 

* 

I  atidlDg  y,  Vlulghas^  11  East,  61».    •  H6bl4|i(.AnaaBb3  C«mp.ll.P«C. 
t  Camp.  N.  T.  C*  «35.  S.  C.  <^t«d  ia      ^. 
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of  the  insured  in  the  subject-matter  q{  the  insurance  (&7)* 
in  insurances  upon  ships,  the  mere  fact  of  the  possession  of 
the  assured^  as  owners,  is  sufficient  primd  fcune  evidence  of 
ownerships  without  the  aid  of  anv  documentary  proof  or 
title-deeds  on  the  subject,  such  as  the  bill  of  sale  or  ship*s 
register,  unless  such  further  evidence  is  rendered  necessaiy 
in  support  of  the  primd  fcuAe  evidence  of  ownership,  in  con- 
sequence of  the  adduction  of  some  contrary  proof  on  the 
other  side: 

As  in  an  action  on  a  policy  of  insurance  on  freights,  where 
the  interest  in  a  ship  and  its  eamfngs  were  alleged  to  be  in 
four  persons,  who  were  partners  in  trade,  and  it  was  proved 
by  the  plaintiffs,  that  the  ship  had  been  paid  for  by  ail  the 
four  partners;  but  the  defenaant  having  produced  the  regis- 
ter, wherein  the  ship  was  registered  in  the  names  of  two  of 
the  partners  only:  it  was  holden,  that  as  the  title  to  freight 
arose  only  from  ownership,  and  the  raster  was  Gonclosive 
evidence  that  only  two  were  owners,  and  as  there  was  not 
any  count  in  the  declaration,  stating  the  interest  to  be  in  two 
only,  the  plaintiffs  could  not  recover. 

Where  the  plaintifis  declared  on  a  policy  of  assurance*, 
and  averred  that  they  were  the  persons  residing  in  GreoA 
Britain  who  reeeiped  the  order  for  and  effected  the  insurance; 
this  was  considered  as  a  material  averment,  and  not  sustained 
by  evidence  of  a  letter  received  by  them  after  the  policy  was 
effected,  directing  to  make  assurance ;  although  the  policy 
was  originally  on  goods  on  board  the  Ann,  or  ships,  or  by 
whatsoever  other  name  the  ship  should  be  named;  and  the 
plaintifis,  upon  the  receipt  of  the  letter,  procured  a  memo- 
randum to  be  made  on  the  policy,  signed  by  the  defendant, 

t  Bobtttioii  V.  Fi«iidi,  4  EMt,  136.  t.  RoUnton,  B.  R.  London  Sittings, 

See  elio  Thomae  t.  Foyle,  6  Esp.  after  H.  T.  48 Q. 3.  4£^.  N.P.C. 

N.  P.  C.  88.  98. 

«  Cunden  v.  Andenon,  6  T.  R.  709.  x  Bell  ▼•  Jamon,  1  M.  and  8. 901. 
ncogakud  by  Le  Bhttc,  J.  in  Bfanh 


■^" 


(57)  In  Amery  y.  Rogers,  I  Esp.  N.  ?•  C.  207.  where  an  action 
was  brought  on  a  policy  of  insurance  on  a  8hip»  Lord  Kenyon,  C*  J. 
was  of  opinion,  that  the  proof  of  the  assured  having  exercised  acts 
of  ownership,  in  directing  the  loading,  &c.  of  the  ship,  and  paying 
the  people  employed,  was  sufficient  proof  of  interest  And  in  M<  An- 
drew ▼•  Bell,  1  Esp.  N.  P.  C.  373.  where  the  insurance  was  on  a 
ship  and  her  caigo*  the  plaintiff,  in  order  to  proTe  interest,  produced 
jthe  bill  of  lading,  and  the  captain  proved  that  it  was  his  bill  of 
lading,  and  that  he  had  the  |oods  specified  in  it  on  board.  Lord 
Kenyon,  C.  J.  held,  that  the  interest  was  sufficiently  proved. 
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declaring  the  interest  to  be  on  board  the  Herald,  the  ship 
mentioned  in  the  letter. 

In  insurances  upon  goods,  the  mere  production  of  a  bill  of 
parcels  from  the  seller  abroad^,  with  the  receipt  to  it,  and 
proof  of  his  hand-writing,  has  been  holden  to  be  sufficient 
proof  of  the  interest  of  the  assured. 

In  a  declaration  on  a  policy  of  insurance  effected  by  the 
plaintiff*,  as  agent  of  A.  and  B.,  it  was  averred,  *'  that  A.  and 
B.,  at  the  time  of  effecting  the  policy,  and  thence  until  the 
time  of  the  loss,  were  interested  in  the  goods  insured,  to  a 
large  amount ,  to  unt^  to  the  amount  of  alt  the  money  ever  in- 
sured thereon.**  At  the  trial  it  appeared,  that,  at  the  time 
when  the  policy  was  effected,  another  person  was  jointly  in- 
terested in  the  goods,  together  with  A,  and  B.  The  court 
were  of  opinion,  that  although  A.  and  B.  had  not  an  exclu« 
sive  interest,  yet  they  had  such  an  interest  as  would  .answer 
the  terms  of  the  averment;  Chambre,  J.  observing,  that  the 
avern[ient  in  substance  was  nothing  more  than  that  the  parties 
for  whose  benefit  the  assurance  was  made,  had  an  interest  in 
the  subject  of  that  insurance.  They  were  not  bound  by  the 
terms  of  the  averment  to  shew  any  thing  more  than  that  they 
had  an  interest;  and  if  they  had  shewn  an  interest  to  the 
extent  of  one-hundredth  part  of  the  cargo,  it  would  be  suffi- 
cient. The  spirit  of  the  stat  19  G.  2.  only  required,  that 
the  policy  should  not  be  a  gaming  policy.  ^ 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same 
manner  as  is  stated  in  the  declaration,  that  the  underwriter 
may  be  apprized  of  the  case,  which  he  has  to  encounter  by 
evidence. 

Goods  are  insured  at  and  from  Mogadore  to  London.  The 
declaration  avers,  **  that  after  the  loading  the  goods,  the  ship 
departed  on  her  intended  voyage,  and  while  in  the  course  of 
her  said  voyage,  was  lost  by  perils  of  the  sea."  Held*  that 
this  was  a  material  allegation,  and  therefore,  the  ship  having 
been  lost  while  at  her  moorings,  and  before  the  cargo  was 
completed^  the  insured  could  not  recover. 

Where  a  loss  is  averred  to  be  by  perils  of  the  sea^,  and 
some  of  the  goods  insured  are  spoiled,  and  others  saved,  the 
expenses  of  the  salvage  may  be  given  in  evidence  (without 

y  Rttsielv.Boehm,  Str.1127.  per  Lee,  a  Abitbol  y.  Bristow,  2  Marsh.  Rep. 

C.  J.  157.  6  TauDt  464.  S.  C. 

9  Pagey.  Fiy,  2  Bos.  and  Pul.240.  But  b  Gary  v.  XiDg,  Ca.  Temp.  Hftfdw.  B. 

see  Bell  y.  Analey,  16  East,  141.  re-  R.  104. 

cognteed  in  Cohen  y.  Hannam,  6 

TauDt.  108. 

Vol,  II.  Z 
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stating  thetn  specially)  on  this  averment,  as  being  a  damagie 
within  the  cause  of  action  as  laid. 

If  a  total  loss  of  the  ship  is  stated  in  the  declarations  and 
damages  laid  accordingly,  evidence  of  a  partial  loss  may  be 
received,  and  the  plaintiff  may  recover  to  the  amount  of  such 
loss  as  he  is  able  to  prove. 

Under  an  averment  that  after  loading  the  cargo,  the  ship 
sailed  on  the  voyage,  and  was  lost,  the  plaintiff  cannot  reco- 
ver' on  proof  that  the  ship,  before  she  bad  half  of  her  cargo 
on  boara,  was  driven  frofi  her  moorings  and  lost 

In  an  action  upon  an  insurance  upon  profits*,  the  assured 
must  prove  a  loss:  for  where,  upon  an  insurance  of  profits  of 
a  cargo  of  slaves,  valued  at  400/.,  the  plaintiff  declared  for  a 
total  loss  by  perils  of  the  seas,  and  it  appeared  that  the  ves- 
sel was  wrected,  whereby  many  of  the  slaves  were  lost,  but 
the  remainder  got  into  the  market,  and  were  there  sold ;  it 
was  holden,  that,  although  the  produce  of  the  slaves  sold  did 
not  give  a  profit  upon  the  whole  adventure,  the  plaintiff  was 
not  entitled  to  recover,  because  it  did  not  appear,  that  if  there 
had  been  no  shipwreck,  and  all  the  slaves  had  got  to  market, 
any  profit  would  have  been  prodniced. 

It  is  a  general  rule,  that  nothing  which  depends  on  the 

Eroceedings  of  a  court  can  be  proved  by  parol  testimony^; 
ence,  in  cases  of  capture  and  recapture,  neither  the  salvage 
nor  the  expences  incurred  for  ascertaining  the  amount  of  the 
salvage  (58),  can  be  otherwise  proved  than  by  producing  the 
proceedings  of  the  admiralty  court.  The  copy  of  a  sentence 
of  condemnation  of  a  ship  or  cargo  in  a  foreign  admiralty 
court,  is  not  made  admissible  evidence  for  the  underwriters^ 
by  being  handed  over  to  them,  by  the  assured,  along  with 
other  papers,  to  satisfy  them  of  the  loss*. 

A  slip  of  paper,  wherein  the  names  of  the  underwriters 
were  mentionea,  in  the  order  in  which  they  had  originallv 
been  applied  to^  and  had  agreed  to  underwrite,  (and  which 

c  '2  Bnnr.  904.  g  Flindt  ▼.  Atkins,  3  Camp.  N.  P.  C. 

d  Abitbol  y.  BrUtow,  6  Tkunt.  464.  216. 

e  Hodgson  v.  Glover,  6  East,  316.  h  Manden  y.  Reed,  3  East,  572. 

f  Thellusson  v.  Shedden,  3  Bos.  and 
Pul.  N.  R.  228. 


(58)  By  Stat.  43  Q.  3.  c.  160.  s.  40.,  which  see  ante,  p.  947.  it  is 
expressly  required  on  all  cases  of  capture  and  recapture,  that  some 
proceeding  should  be  had  in  the  admiralty  court,  to  ascertain  what 
the  amount  of  salvage  shall  be. 
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was  different  from  that  in  which  their  names  appeared  on 
the'  policy)  having  been  tendered  in  evidence  to  shew  the 
true  order  of  the  nafmes,  for  the  purpose  of  letting  in  evi-* 
dence  of  a  false  representation  made  to  the  first  underwriter 
in  fact;  the  court  were  of  opinion,  that  such  paper  could  not 
be  received  in  evidence,  for  want  of  a  stamp,  the  effect  of 
the  evidence  being  to  shew,  through  the  mraium  of  a  writ- 
ing, that  the  contract  entered  into  between  the  parties  was 
different  from  that  which  it  appeared  to  be  on  the  face  of  the 
policy.  I 

In  a  case  where  it  appeared  that  a  licence  to  trade  with  an 
enemy^,  granted  abroad,  had  been  returned,  after  being  used, 
to  the  secretary  of  the  governor  by  whom  it  was  issued,  and 
the  secretary  was  examined,  who  said  that  he  had,  as  he  be* 
lieved,  thrown  it  aside  among  the  waste  papers  of  his  office, 
and  did  not  know  what  was  become  of  it;  that  he  had  after* 
wards  searched  for,  but  did  not  recollect  the  finding  it,  and 
thought  that  he  had  not  found  it:  it  was  holden,  that  this 
was  reasonable  and  proper  evidence  of  the  loss  of  such  li- 
cense, so  as  to  let  in  parol  evidence  of  its  contents;  the  pa- 
per not  being  considered  as  of  any  further  use  at  the  time, 
and  the  attention  of  the  witness  not  having  been  then  called 
particularly  to  the  circumstances;  and  further,  that  the  wit- 
ness might  speak  to  the  contents  of  the  license  from  memory, 
though  he  had  made  an  entry  of  it  in  his  memorandum-book 
for  the  private  information  of  himself  and  the  governor, 
which  book  was  not  produced,  he  having  given  it  to  the  go- 
vernor, who  was  gone  abroad  without  returning  it  to  him; 
for  such  book,  if  in  court,  would  not  have  been  evidence  jT^r 
$e^  but  could  only  have  been  used  by  the  witness  to  refresh 
bis  memory. 

When  a  ship  insured  is  captured  in  a  voyage  to  an  enemy's 
country*,  and  the  British  license  legalizing  the  voyage  is  lost, 
to  shew  that  she  had  such  a  license,  it  is  necessary  to  prove 
the  loss  of  the  paper  purporting  to  be  a  license  put  on  board 
the  ship,  and  to  produce  examined  copies  of  the  order  in 
council  for  granting  the  license,  and  of  the  copy  of  the  license 
preserved  in  the  secretary  of  state's  office. 

To  support  an  averment  in  a  declaration  on  a  policy  of  in- 
surance on  goods,  **  that  the  ship,  with  the  goods  on  board, 
when  at  A.  was  arrested  by  the  persons  exercising  the  powers 
of  government  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,   detained,  and  confiscated,"   it  is 

i  KeniingtoD  ▼.  IngUs,  S  East,  373.         k  Eyre  t.  Pais^re,  3  Camp.  N.  P.  C. 

605. 

Z2 
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enough  to  shew,  that  the  goods  were  forcibly  taken  on  board 
the  ship  by  the  officers  m  government,  and  never  delivered 
to  the  consignees ;  without  putting  in  any  sentence  of  con- 
demnationL 

To  prove  si  warranty,  that  a  ship  insured  was  of  a  parti- 
cular nation,  it  is  primd  facie  evidence,  that  she  carried  the 
flag  of  that  nation  at  times  when  she  was  free  from  all  dan- 
ger of  capture,  and  that  the  captain  addressed  himself  to  the 
consul  or  that  nation  in  a  foreign  porf. 

The  production  of  a  letter  dated  abroad,  and  addressed  to 
J.  S.  in  England,  with  the  English  ship-letter  post-mark 
upon  it,  which  directed  a  policy  to  be  eflected,  is  sufficient 
to  prove  that  J.  S.  was  **  the  person  residing  in  Great  Bri- 
tain who  received  the  order  for,  and  effected  such  policy'/' 

In  an  action  on  a  policy  on  a  voyage  **  to  any  port  in  the 
Baltic,*'  evidence  was  admitted  to  prove  that  the  Gulf  of 
Finland  is  considered  in  mercantile  contracts,  as  within  the 
Baltic,"  although  the  two  seas  are  treated  as  separate  and 
distinct  by  geographers^ 

Upon  a  question  concerning  the  seaworthiness  of  a  ship^, 
after  the  evidence  of  persons  who  have  examined  her  condi- 
tion, experienced  shipwrights,  who  never  saw  her,  may  be 
called  on  to  say  whether,  upon  the  facts  sworn  to,  she  was, 
in  their  opinion,  seaworthy  or  not,  in  conformity  to  the  rule 
of  evidence,  that  where  a  matter  of  skill  or  science  is  to  be 
decided,  the  jury  may  be  assisted  by  the  opinion  of  persons 
peculiarly  acquainted  with  it  from  their  professions  or 
pursuits. 

J[n  an  action  on  a  policy  of  goods  on  board  a  ship^,  the 
master  and  owner  was  held  not  a  competent  witness  to  prove 
the  ship  seaworthy,  until  he  had  been  released  by  the  owner 
of  the  goods.  So  in  an  action  against  an  underwriter',  for  a 
loss  by  barratry  of  master,  it  was  holden,  that  the  master 
could  not  be  examined  by  the  defendant,  to  prove  that  the 
barratry  was  committed  by  the  consent,  and  with  the  privity, 
of  .the  owners,  without  a  release  by  the  defendant. 

In  an  action  on  a  policy  on  goods',  the  declaration  oon- 

1  Camithen  v.  Gray,  3  Camp.  N.  P.  C.  q  RoUieroe  t.  Elton,  Pealce^a  N.  P.  C. 

142.  Loid  EUenborougfa,  C.  J.  84.  Kenyon,  C.  J.  Fox  y.  Liubins>- 

m  Arcangelo  v.  Tbompson,  2  Camp.        ton,  ib.  n.  S.  P.  per  Keoyon,  C.  J. 

N.  P.  C.  620.  r  Biid  v.  Thompaon,  1  Etp.  N.  P.  C. 
«i8.C.  839.  t-     »         I- 

«  Ubde  V.  Walten,  3  Camp.  N.P.C.  t  Gordon  and  othenv.  Secretin, 8  Eaat, 

16.    See  Moxon  y.  Atkins,  3  Camp.  548.    Bateson  y.  Lewin,  Middlesex 

N.  P.O.  200.  Sittings  after  H.  T.  62  Q.  3.   Lord 

p  BeckwiUi  r.  Sidcbotfiam,  1  Camp.  EUeaborougli,  C.  J.  S.  P. 
N.P.C.  116. 
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tained  an  averment  that  the  plaintiffs  were  interested  in  the 
subject-matter  of  insurance;  the  defendant,  meaning  to  dis- 
pute this  at  the  trial,  gave  them  notice  to  produce  certain 
articles  of  agreement  executed  by  the  plaintiffs  and  the  cap- 
tain (who  was  not  a  plaintiff*).  The  instrument  was  produced 
in  pursuance  of  the  notice,  when  there  appeared  to  be  two 
subscribing  witnesses  to  it ;  the  plaintiffs  insisted  that  the 
defendant  could  not  give  it  in  evidence  without  calling  one 
of  those  witnesses  to  prove  it.  Lord  Ellenborough  being  of 
that  opinion,  the  plaintiffs  recovered/  A  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  instrument  coming  out 
of  the  hands  of  the  plaintiffs,  parties  thereto,  upon  notice  to 
produce  it,  it  was  not  necessary  to  be  proved  by  one  of  the 
subscribing  witnesses,  according  to  the  rule  laid  down  in  R. 
v.  Middlezoy,  2  T.  R.  41.  But  Lord  Ellenborough  said,  that 
that  case,  which  wasmuch  questioned  at  the  time,  had  been 
since  overruled,  and  that  the  production  of  the  instrument, 
in  pursuance  of  the  notice,  did  not  supersede  the  necessity 
of  proving  it  by  one  of  the  subscribing  witnesses,  if  any,  as 
in  ordinary  cases.  And  Lawrence,  J.  said,  that  this  had  been 
so  ruled  by  Lord  Kenyon  in  a  subsequent  case  respecting  a 
will,  which  the  adverse  party,  in  whose  hands  it  was,  had 
notice  to  produce,  and  did  produce  at  the  trial,  when  it  ap- 
peared that  there  were  subscribing  witnesses  to  it ;  and  Lord 
Kenyon  held,  that  the  party  who  gave  the  notice  was  bound 
to  call  one  of  the  subscribing  witnesses  to  prove  the  will.  In 
the  present  case,  however,  the  court  made  the  rule  absolute 
for  a  new  trial,  on  payment  of  costs,  the  defendant  having 
made  an  affidavit  of  his  being  surprised,  and  not  prepared 
at  the  trial,  for  want  of  knowing  who  the  subscribing  wit- 
nesses were  (59). 


(59)  The  doctrine  established  in  Gordon  v.  Secretan,  was  recog- 
nised by  Heath,  J.  in  Wetberston  v.  Edgington,  2  Camp.  N.  P.  C« 
94.,  and  there  applied  to  an  agreement  not  under  seal.  But  al- 
though the  mere  possession  of  an  instrument  does  not  dispense  with 
the  necessity,  which  lies  on  the  party  calling  for  it,  of  producing  the 
attested  witness,  yet  where  a  person  is  called  on  to  produce  a  deed 
to  which  he  is  a  party,  and  under  which  he  claims  to  hold  an  estate, 
and  he  produces  it,  it  shall  be  taken  to  be  a  good  deed,  so  far  as 
relates  to  the  execution  as  against  himself.  Pearce  v.  Hooper, 
3  Taunt.  60.  See  also  Orr  v.  Morrice,  3  Brod.  &  Bing.  139.  where 
it  was  holden,  in  an  action  for  use  and  occupation  of  premises, 
against  the  assignees  of  a  bankrupt,  that  the  deed  of  assignment  of 
the  bankrupt*s  effects,  produced  by  the  defendants,  at  the  trial, 
under  a  notice  from  the  plaintiff,  was  admissible  in  evidence,  with- 
out proof  of  the  execution  by  the  subscribing  witneasi  as  it  appeared 
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ff 

The  plea  of  alien  enemy,  which  goes  merely  in  disability 
of  the  person,  must  be  supported  by  the  strictest  proof. 
Hence  it  is  not  sufficient  merely  to  shew  that  some  time 
hefwe  action  was  brought,  the  party  was  domiciled  in  a  ter- 
ritory which  has  become  hostile,  without  shewing  that  he 
was  a  native  of  that  territory,  or  living  there,  at  the  time  of 
action  brought^ 


XI.  Return  of  Premium. 


In  cases  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  warranty,  e,  g.  to  sail  with 
convoy,  sea-worthiness  or  the  like,  and  ^raud  cannot  be  im- 
puted to  the  assured,  the  assured  will  be  entitled  to  a  return 
of  premium ;  because  where  the  contract  does  not  attach, 
there  is  not  any  risk  (60). 

Where  there  is  an  insurance  on  ship  and  freight,  and  the 

t  Uannaa  v.  Kingiton,  3  Camp.  M.  P.  C.  153. 


that  one  of  the  assignees  had  continued  to  occupy  the  premises  for 
some  time  after  the  bankruptcy.  See  also  Burnett  v.  Lynch,  5  B. 
and  C.  604.  <*  It  is  not  competent  to  a  party,  who  has  taken  under 
a  deed  all  the  interest  which  that  deed  was  calculated  to  give,  to 
dispute  its  due  execution,  although  at  the  time  when  the  deed  is 
produced,  he  has  not  any  existing  interest  under  it.*'  Per  Bayley,  J. 
— N.  This  was  an  action  by  a  lessee  against  the  assignee  of  a  lease, 
and  the  plaintiff  having  proved  the  execution  of  the  counterpart, 
the  defendant  put  in  the  original  lease,  which  was  produced  by  a 
person  to  whom  he  had  assigned  it ;  it  was  holden,  that  it  was  not 
necessary  for  the  plaintiff  to  call  the  subscribing  witness. 

(60)  **  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  by 
fault  of  the  insured,  yet  the  insurer  shall  not  retain  the  premium.** 
Per  Lord  Mansfield,  C.  J.,  in  Stevenson  v.  Snow,  3  Burr.  1240. 
*^  Where  the  risk  has  not  been  run,  whether  its  not  having  been  run 
was  owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to  any 
other  cause,  the  premium  shall  be  returned,  hecau$e  a  policy  of  tn* 
surance  is  a  contract  of  indemnity.  The  underwriter  receives  a  pre* 
mium  for  running  the  risk  of  indemnifying  the  insured,  and  to  what* 
ever  cause  it  be  owing,  if  he  does  not  runthe  risk,  the  consideration 
for  which  the  premium  or  money  was  put  into  his  hands,  fails,  and 
therefore  he  ought  to  return  it.*'  Per  Lord  Mansfield,  C.  J.  in  Tyrie 
V.  Fletcher,  Cowp.  668. 
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ship  has  arriired  in  safety,  and  earned  freight,  the  assured 
cannot  afterwards  claim  a  return  of  premium,  on  the  ground 
tbat  he  bad  no  insurable  interest,  on  account  of  a  defect  in 
his  title  to  the  ship". 

In  cases  where  the  risk  is  entire,  and  has  once  commenced, 
as  in  the  case  of  a  deviation,  there  shall  not  be  any  return  or 
apportionment  of  premium'  ((51).  A  ship  was  insured  *'  at 
and  from  London  to  any  port  or  place,  for  twelve  months,  at 
9/*  per  cent  warranted  free  from  capture  by  the  Americans'^." 
The  ship  sailed  from  the  port  of  London  and  was  taken  by 
an  American  privateer  about  two  months  afterwards.  It  was 
contended  that  a  proportionable  part  of  the  premium  ought 
to  be  returned,  that  9/.  was  much  more  than  adequate  to  the 
risk  actually  run,  viz.  only'two  months.  But  the  court  were 
of  opinion  that  there  ought  not  to  be  a  return  of  premium. 
Lord  Mansfield,  C.  J.  observing,  **  that  there  were  two  gene- 
ral rules  established,  applicable  to  the  question:  The  first  is, 
that  where  the  risk  has  not  been  run,  whether  its  not  having 
been  run  was  owing  to  the  fault,  pleasure,  or  will  of  the  in- 
sured, or  to  any  other  cause,  the  premium  shall  be  returned; 
because  a  policy  of  insurance  is  a  contrcu:t  of  indemnity. 
The  underwriter  receives  a  premium  for  running  the  risk  of 
indemnifying  the  insured,  and  to  whatever  cause  it  be  owing, 
if  he  does  not  run  the  risk,  the  consideration  for  which  the 
premium  or  money  was  put  into  his  hands,  fails,  and  there- 
fore he  ought  to  retuh)  it.  Sd.  Another  rule  is,  that  if  that 
risk  of  the  contract  of  indemnity  has  once  commenced,  there 
shall  be  no  apportionment  or  return  of  premium  afterwards. 
For  though  the  premium  is  estimated,  and  the  risk  depends 
upon  the  nature  and  length  of  the  voya&e,  yet,  if  it  has  com- 
menced, though  it  be  only  for  twenty-four  hours  or  less,  the 
risk  is  run,  the  contract  is  for  the  whole  entire  risk,  and  no 
part  of  the  consideration  shall  be  returned."  The  same  rules 
were  laid  down  by  Lord  Mansfield,  C  J.  in  Loraine  v. 
Thomlinson,  Doug.  587* 

A  ship,   employed  in  the  coasting  trade,  was  insured 

a  M<Culloch  y.  R07.  Ex.  Am.  Comp.       v.  Gregion,   B.  R.  East,  34  Q.  3. 

3  Camp.  N.  P.  C  406.  Manh.  668. 

X  Tyrie  v.  Fletcher,  Cowp.  668.  Meyer    y  T>rie  v.  Fletcher,  Cowp.  668. 


(61)  Upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be 
proved  warranting  a  division  of  the  risk,  the  insured  will  be  entitled 
to  an  apportionment  of  the  premiam,  in  case  one  of  the  risks  be  not 
run.    Loi^  v.  Allen,  B.  R.  E.  25  G.  3.  Mawh.  570. 
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against  capture  for  twelve  months':  at  lbs.  per  cent,  per 
month,  18/.*'  The  ship  was  lost  in  a  storm,  within  the  first 
two  months.  An  action  having  been  brought  for  the  amount 
of  the  premium  (18/.),  the  defendant  pleaded  non-assumpsit 
as  to  all  except  3/.,  and  as  to  that  a  tender.  The  jury  found 
a  verdict  for  the  defendant  upon  the  tender,  and  for  the 
plaintiff  upon  the  other  issue,  for  the  sum  of  15/.,  subject  to 
the  opinion  of  the  court,  whether  he  was  entitled  to  recover 
that  sum  of  15/.  or  the  sum  of  3/.  only.  It  was  contended, 
on  the  part  of  the  defendant,  that  this  was  not  one  entire 
contract  for  a  year,  but  an  insurance  from  month  to  month 
for  twelve  months;  if  the  policy  had  been  for  a  year,  or 
twelve  months,  and  the  jpremium  a  gross  sum,  the  court  could 
not  have  apportioned  it,  because  the  risk  in  one  month  might 
be  greater  than  in  another,  but  here  the  parties  have  ap- 
portioned the  premium;  that  the  insurance  was  the  same  as 
if  there  had  been  twelve  policies  for  each  month.  But  per 
Lord  Mansfield,  C.  J.  it  is  an  insurance  for  twelve  months, 
for  one  gross  sum  of  18/.  They  have  calculated  this  sum  to 
be  at  the  rate  \5s*  per  month.  But  what  was  to  be  paid 
down  ?  Not  \oJi.  for  the  first  month,  and  so  from  month  to 
month  ;  but  18/.  at  once. 

A  ship  with  her  cargo  was  insured  "  at  and  from  Honfleuf 
to  the  coast  of  Angola*,  during  her  stay  and  trade  there,  at 
and  thence  to  her  port  or  ports  of  discharge  in  St.  Domingo, 
and  at  and  from  St.  Domingo  back  to  Honfleur  at  a  premium 
of  11/.  per  cent."  The  ship  sailed  to  A.,  but  in  this  part  of 
the  voyage  she  was  guilty  of  a  deviation.  It  was  contended, 
on  the  part  of  the  plaintiff,  that  there  ought  to  be  an  ap- 
portionment and  return  of  premium ;  but  the  couri  were 
clearly  of  opinion  that  there  ought  not  to  be  any  return. 
Lord  Mansfield,  C.  J.  said,  the  question  depends  upon  this : 
Whether  the  policy  contains  one  entire  risk  on  ope  voyage, 
or  whether  it  is  to  be  split  into  si^t  diflferent  risks?  for,  by 
splitting  the  words,  and  taking  "  at"  and  •*  from"  separately, 
it  will  make  six:  viz.  1.  at  Honfleur;  9.  From  HonOeur  to 
Angola;  3.  At  Angola,  &c.  The  argument  must  be,  that, 
if  the  ship  had  been  taken  between  Honfleur  and  Angola, 
there  must  have  been  a  return.  By  an  implied  warranty, 
every  ship  must  be  seaworthy,  when  she  first  sails  on  the 
voyage  insured,  but  she  need  not  continue  so  throughout  the 
voyage:  so  that,  if  this  is  one  entire  voyage,  if  the  ship  was 
seaworthy  when  she  left  Honfleur,  the  underwriters  would 
have  been  liable  though  she  had  not  been  so  at  Angola,  &c* ; 
but,  according  to  the  construction  contended  for  on  the  pari 

z  Loraine  v.  Tbomlinson,  Dougl.  585.     a  Bermon  r.  Woodbiidgt,  Doug.  7S1. 
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of  the  plaintiff,  she  must  have  been  seaworthy,  not  only  at 
the  departure  from  Honfleur,  but  also  when  she  sailed  from 
Angola,  and  when  she  sailed  from  St.  Dommgo.  But  if  the 
insurance  be  in  effect  on  two  or  more  voyages,  and  one  or 
more  have  not  commenced,  there  shall  be  an  apportionment 
and  return  of  premium  in  respect  of  those  voyages  which 
have  not  commenced,  as  will  appear  from  the  following  case: 

An  insurance  was  effected  upon  a  ship  at  five  guineas  per 
cent^»  lost  or  not  lost,  at  and  from  Lonoon  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Portsmouth  for  the  voyage 
{69).  Before  the  ship  arrived  at  Portsmouth,  the  convoy  was 
gone.  Notice  of  this  was  immediately  given  by  the  insured 
to  the  underwriter,  and  at  the  same  time  he  was  also  desired 
either  to  make  the  long  insurance,  or  to  return  part  of  the 
premium.  The  jury  found  that  the  usual  settlea  premium, 
from  London  to  Portsmouth,  was  one  and  one  half  per  cent, 
and  that  it  was  usual,  in  cases  like  the  present,  for  the  under- 
writer to  return  part  of  the  premium,  but  the  quantum  was 
uncertain.  It  was  stated,  that  the  plaintiff  qnade  to  the 
defendant  an  offer  of  allowing  him  to  retain  one  and  one  half 
per  cent,  for  the  risk  from  London  to  Portsmouth.  It  was 
holden,  that  the  plaintiff  was  entitled  to  recover  such  part  of 
the  premium  as  had  been  given  for  insuring  the  ship  on  the 
voyage  iVom  Portsmouth  to  Halifax :  Denison,  J.  observing, 
that  it  was  most  equitable  that  the  defendant  should  retain 
the  premium  for  such  part  of  the  voyage  only  as  he  had  run 
the  risk  of;  that  the  insured  had  a  right  to  have  the  other 
part  restored  to  him.  And  this  was  agreeable  to  the  general 
principle  of  actions  for  money  had   and  received  to  the 

Claintiff's  use;  where  the  defenaant  had  no  right  to  retain  it» 
e  must  refund  it  Foster,  J.  added,  that  there  was  not  any 
consideration  for  the  remainder  of  the  premium,  t.  e,  for  the 
voyage  from  Portsmouth  to  Halifax,  wherein  no  risk  was  run 
by  the  insurer,  who  only  insured  the  voyage  with  convoy; 
therefore  he  had  no  right  to  retain  the  premium  for  this.. 
Wilmot,  J.  said,  that  upon  this  policy  there  were  two  distinct 
points  of  time,  in  effect  two  voyages,  which  were  clearly  in 
the  contemplation  of  the  parties,  and  only  one  of  the  two 
voyages  was  made,  the  other  not  at  all  entered  upon.    It 

b  Stevenson  y.  Snow,  3  Burr.  1237. 


(62)  In  Mr.  J.  Blackstone's  report  of  this  case,  1  Bl.  R.  315» 
the  words  of  the  policy  are  **  warranted  to  depart  with  convoy  for 
the  voyage,"  omitting  the  words  **  from  Portsmouth.'* 
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was  a  conditioDal  contract,  and  the  second  voyage  was  not 
fa^un,  therefore  the  premium  must  be  returned ;  for  upon 
the  second  part  of  the  voyage  the  risk  never  took  place. 

Lord  Mansfield,  C.  J.,  commenting  on  the  preceding  case 
in  Tyrie  v.  Fletcher,  Cowp.  669.,  observed,  "  that  the  first 
object  of  insurance  was  from  London  to  Halifax :  but  if  the 
ship  did  not  depart  from  Portsmouth  with  convoy,  then  there 
was  to  be  no  contract  from  Portsmouth  to  Halifax :  why 
then,  the  parties  have  said,  *  we  make  a  contract  from  Lon- 
don to  Halifax,  but,  on  a  certain  contingency,  it  shall  only 
be  a  contract  from  London  to  Portsmouth.*  That  contin- 
gency not  happening,  reduced  it  in  fact  to  a  contract  from 
London  to  Portsniouth  only/*  All  the  judges  in  delivering 
their  opinion  laid  the  stress  upon  the  contract  comprising  two 
distinct  conditions,  and  considering  the  voyage  as  being  in 
fact  two  voyages.  And  in  Bermon  v.  Woodbridge,  Doug.  790. 
the  same  learned  judge  observed,  that  in  Stevenson  v.  Snow 
there  was  a  contingency  specified  in  the  policy,  upon  the  not 
happening  of  which  the  insurance  would  cease.  It  depended 
on  the  contingency  of  the  ship  sailing  with  convoy  from 
Portsmouth,  whether  there  should  be  an  insurance  from  that 
place.  This  necessarily  divided  the  risk,  and  made  two  voy- 
ages. And  in  Loraine  v.  Thomlinson,  Doug.  587.  Lord 
Mansfield  again  remarked,  that  Stevenson  v.  Snow  was  de- 
cided on  the  ground  of  there  being  two  voyages. 

The  next  case  in  which  an  apportionment  has  Ijeen  allowed 
is  that  of  Long  v.  Allen,  B.  R.  E.  25  G.  3.  Park,  589.  Marsh. 
570.  There  the  terms  of  the  policy  were,  "  at  and  from  Ja- 
maica to  London,  warranted  to  depart  with  convoy.**  The 
ship  sailed  without  any  convoy.  An  express  usage  was 
found,  that  on  insurances  couched  in  the  same  terms  with 
the  policy  in  question  the  premium  had  been  returned,  de- 
ducing one  half  per  cent,  if  the  ship  departed  without  convoy. 
The  court  decided  in  favour  of  the  return  of  premium,  on 
the  ground  of  the  usage. 

In  Rothwell  v.  Cook,  1  Bos.  and  Pul.  172.  the  policy  was 
on  ship,  **  at  and  from  Hull  to  Bilboa,  warranted  to  depart 
from  England  with  convoy  ;**  the  ship  sailed  from  Hull  to 
Portsmouth,  and  thence  departed  with  convoy,  which  not 
being  direct  for  Bilboa  sheatterwards  left,  and  was  captured: 
the  warranty  not  having  been  complied  with,  the  plaintiff 
would  have  been  nonsuited,  but  it  was  insisted  that  he  was 
entitled  to  a  verdict  for  the  premium,  which  was  found  ac- 
cordingly. On  motion  to  set  aside  this  verdict.  Eyre,  C.  J. 
said,  the  verdict  now  stands  for  the  return  of  the  whole  pre* 
mium,  and  the  question  is,  whether  it  should  stand  for  the 
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whole,  for  none,  or  for  a  part  ?  If  for  a  part,  I  do  not  know 
bow  we  are  to  settle  it ;  it  roust  depend  on  there  being,  or 
not  being,  some  rule  to  be  found  to  direct  us  in  making  the 
decision.  Certain  it  is,  that  if  the  ship  had  been  lost  in 
coming  round  to  Portsmouth,  the  underwriters  would  have 
been  liable;  it  is  not  therefore  reasonable,  that  they  should 
have  been  so  liable  without  retaining  a  proportion  of  the  pre- 
mium. You  should  inquire  whether  there  is  any  rate  of 
premium  among  the  underwriters  from  Hull  to  Portsmouth, 
and  whether  the  premium  has  ever  been  apportioned  where 
there  has  been  only  one  insurance,  without  distinguishing  the 
different  risks  in  the  policy.  If  you  can  find  any  rule,  I 
recommend  you  to  adopt  it.  But  if  you  cannot  agree,  we 
think  the  whole  premium  ought  not  to  be  returned;  and, 
therefore,  the  present  verdict  must  be  set  aside,  and  the  case 
go  to  a  new  trial.     Rule  absolute. 

Where  there  is  an  agreement  to  return  part  of  the  pre- 
mium, *^  if  the  ship  arrived/*  the  assured  will  be  entitlea  to 
a  return,  in  the  event  of  an  arrival  of  the  ship  at  the  port  of 
destination,  although  it  should  appear,  that  tne  ship  has  sus- 
tained a  loss  occasioned  by  a  sea  risk%  or  that  the  ship  has 
been  captured  and  recaptured,  and  the  assured  has  been 
obliged  to  pay  the  salvage'.  But  every  arrival  of  the  ship 
at  the  port  of  her  destination  is  not  an  arrival  within  the  feir 
construction  of  the  agreement ;  such,  for  instance,  as  an  ar- 
rival in  possession  of  an  enemy  at  a  neutral  port,  to  which 
she  was  insured,  or  an  arrival  at  her  port  in  England  as  the 

Property  of  other  persons  after  a  capture.    In  short,  it  must 
e  an  arrival  at  the  destined  port  in  the  course  of  her  voy- 
age*. 

The  captors  of  a  ship  and  cargo  effected  an  insurance : 
restitution  was  afterwands  awarded  to  the  owners  (with  the 
exception  of  a  small  part  of  the  cargo) ;  it  was  holden,  that 
the  captors  were  not  entitled  to  a  return  of  premium :  for 
they  had  possession  of  the  property  insured ;  and  if  it  were  a 
legal  capture,  they  were  entitled ;  if  it  were  not,  the  Court  of 
Admiralty  might  amerce  them  in  the  damages  and  costs^ 

Policy  at  and  from  Gottenburgh  to  Riga  upon  goods  and 
ship,  beginning  the  adventure  upon  the  goods  from  the  load- 
ing thereof  aboard  the  ship  at  Gottenburgh-*it  appeared  that 
there  were  not  any  goods  laden  at  Gottenburgh  but  only  at 
London;  it  was  boTden,  that  as  the  risk  upon  the  goods 
never  commenced,  the  plaintiff  was  entitled  to  a  proportional 

c  Simond  y.  Boydell,  Doug.  266.  e  Adm.  by  Kenyon,  C.  J.  S.  C. 

d  Aguilar  y.  Rmigen,  7  T.  R.  421.  f  Boehm  y.  Bell,  8  T.  R.  154. 
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return  of  premium*.  In  the  preceding  case  the  adventare 
upon  the  goods  is  expressly  mentioned  to  begin  from  the 
loading  at  Gottenburgh  ;  but  if  the  place  had  beea  omitted, 
the  court  would  have  intended  a  loading  at  the  place  whence 
the  voyage  commenced  \ 

The  formal  receipt  in  the  policy  is  conclusive  evidence  of 
the  receipt  of  the  premium  as  between  the  assured  and  un- 
derwriter in  an  action  for  the  return  of  the  premium '• 

Where  the  assured  or  his  agent^  has  been  guilty  of  frauds 
as  where  the  assured  knew  that  the  ship'  was  lost,  at  the 
time  of  effecting  the  policy,  the  premium  cannot  be  reco« 
vered ;  and  the  same  rule  holds,  where  the  contract  of  in- 
surance is  illegal**,  unless  the  assured  was  ignorant  of  the 
illegality  at  the  time  of  effecting  the  insurance" ;  or  unless 
every  thing  has  been  done  by  the  assured  which  lay  in  his 

{)ower  to  legalize  the  voyage^,  though  the  endeavour  has 
ailed. 

A  policy  broker  is  the  agent  of  both  the  assured  and  un- 
derwriter, and  is  the  trustee  for  the  assured  as  long  as  the 
policy  remains  in  his  hands,  to  adjust  and  receive  returns  of 
premium  for  him  when  the  events  have  happened  on  which 
they  are  to  be  made.  Hence  the  broker,  having  notice  that 
the  events  have  happened  which  intitled  the  assured  to  such 
returns,  is  authorized  to  deduct  so  much  from  the  gross 
amount  of  the  premiums,  and  to  pay  over  the  difference  only 
to  the  unde^writer^ 

In  assumpsit,  on  a  policy  of  insurance^,  with  a  count  for 
money  had  and  received,  the  defendant  had  not  paid  any 
money  into  court.  I'he  defence  was,  that  the  ship  Veas  not 
seaworthy;  on  which  point,  without  any  direct  evidence  of 
fraud,  the  case  was  submitted  to  the  jury.  General  verdict 
for  defendant  N.  It  was  not  intjmated  to  the  jury,  that  the 
plaintiff  was  intitled  to  a  verdict  for  a  return  of  premium* 
On  an  application  to  the  court,  it  was  holden  that  the  plain- 
tiff was  intitled  to  a  verdict  for  the  premium  on  the  count  for 
money  had  and  received  ;  but  the  court  hoped,  that  in  future 
the  counsel  would  in  his  opening  demand  the  premium,  in 
every  case  where  it  was  intended  to  insist  upon  it  on  failure 


g  Homeyer  v.  Lushingtoo,  15  East,  46.  m  Lowry  y .  Bourdieo,  and  other  cases, 

h  Spitta  y.  Woodman,  2  Taunt.  416.  ante,  vol.  1.  p.  96. 

i  Daizell  y.  Mair,  1  Camp.  N.  P.  C.  632.  n  Com  y.  Bruce,  12  East,  225. 

k  Chapman  y.  Fhuer,  B.  R.  T.  33  Q.  3.  o  fientig  y.  Stanifoith,  5  Maule  k,  Sel- 

Park,  329.  wyn,  122. 

1  Tyler  y.  Home,  London  Sittings  after  p  Shee  y.  Clarkson,  12  East,  507. 

H.  T.  25  G.  3.  Lord  Mansfield,  C.  J.  q  Penson  v.  Lee,  C.  B.  M.  41  O.  3. 

P&ik,  329.  2  Bos.  &  Pul.  330. 
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of  his  claim  for  the  loss.  Where  a  total  Iobs  is  recovered^ 
there  Gannot  be  a  return  of  premium  for  convoy^  because  the 
total  loss  indudes  the  entire  premium  added  to  the  invoice 
price'.  Upon  a  mere  misrepresentation  without  fraud, 
where  the  risk  never  attached^  the  assured  is  intilied  to  a  re- 
turn of  the  premium'. 


XII.  Of  Bottomry  and  Respondentia. 

Bottomry. — An  agreement  entered  into  by  the  owner,  or, 
ander  certain  circumstances^  by  the  master  of  a  ship  (63), 
whereby,  in  consideration  of  a  sum  of  money  advanced,  (for 
the  purpose  of  enabling  the  borrower  to  fit  out  the  ship,  or 
purchase  a  cargo  for  an  intended  voyage)  the  borrower  un- 
dertakes to  repay  the  same  with  a  stipulated  interest,  if  the 
voyage  dhall  terminate  successfully,  and  binds  himself  and 
the  ship  and  tackle  for  the  due  performance  of  the  agree- 
ment, is  termed  bottomry.  The  term  '*  bottomry*^  is  derived 
from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship;  but  the  expression 
was  always  considered  as  being  used  figuratively,  viz.  poors 
pro  toto.  This  agreement  is  sometimes  made  in  the  form  of 
a  deed-poll,  called  a  bill  of  bottomry,  executed  by  the  bor« 
rower»  and  sometimes  in  the  form  of  a  bond  with  a  penalty. 

An  assured  on  bottomry  cannot  recover  against  the  under- 
writer, unless  there  has  been  an  actual  total  loss  of  the  ship' : 
for  if  the  ship  exist  in  specie,  in  the  hands  of  the  owners, 
though  under  circumstances  that  would  intitle  the  assured 
on  the  ship  to  abandon,  it  will  prevent  its  being  an  utter  loss 
within  the  meaning  of  the  bottomry  bond. 

Respondentia. — If  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 

r  Per  Jiuy,  in  Langhorn  v.  Allnutt,    t  Thompson  ▼.  The  Roy.  Ex.  Ass.  Comp. 

4  Tkunt  61 1.  1  M.  &  S.  30. 

•  Feiie  v.ParkiDson,  4Taunt  640.  ' 


(63)  In  a  foreign  country  in  the  absence  of  the  owners^  and  in 
cases  of  necessity,  the  master  may  take  op  money  on  bottomry  foe 
the  use  of  the  ship,  as  where  a  ship,  being  on  a  voyage  from  Bengal 
to  London,  was  obliged  to  put  back  to  Bombay  to  repair.  See  the 
form  of  bottomry-bond  in  tnis  case,  in  Abbott  on  Shipping,  p.  487» 
5th  ed.,  and  see  also  the  Exeter,  Whitfirrd,  1  Rob,  A.  R.  176. 
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or  exchanged  to  the  course  of  the  voyage,  then  by  the  teroiB 
of  the  agreement  the  borrower  only  personally  is  bound  to 
answer  the  contract,  who,  therefore,  in  this  care,  is  said  to 
take  up  money  at  respondentia. 

Bottomry  and  respondentia  differ  very  materially  from  a 
simple  loan".  1.  In  the  case  of  a  loan  the  money  is  at  the 
risk  of  the  borrower,  and  mqst  be  repaid  at  all  events.  But 
where  money  is  lent  on  bottomry  or  respondentia,  the  money 
is  at  the  risk  of  the  lender  during  the  voyage.  2.  Upon  a 
loan,  legal  interest  only  can  be  reserved.  But  upon  bottomry 
or  respondentia,  any  interest,  upon  which  the  parties  agree 
may  be  reserved. 

By  Stat  7  6.  1.  c.  21. s. 9.  "all  contracts  and  agreements 
made  or  entered  into  by  any  of  his  Majesty's  subjects,  or  any 
person  or  persons  in  trust  for  them,  for  the  loan  of  any  mo- 
ney by  way  of  bottomry  on  any  ship  or  ships  in  the  service 
of  foreigners,  and  bound  to  or  designed  to  trade  in  the  East 
Indies,  are  void." 

By  Stat  10  6.  £.  c.  37.  s.  5.  *'  all  money  lent  on  bottomry, 
or  at  respondentia,  upon  ships  belonging  to  any  of  his  Ma* 
jesty's  subjects  bound  to  or  from  the  f^st  Indies,  must  be 
lent  only  on  the  ship,  or  upon  the  merchandizes  on  board,  and 
shall  be  so  expressed  in  the  condition  of  the  bond,  and  the 
beneSt  of  salvage  shall  be  allowed  to  the  lender  who  alone 
shall  have  a  right  to  make  insurance  on  the  money  so  lent; 
and  no  borrower  of  money  shall  recover  more  than  the  value 
of  his  interest  on  the  ship,  or  in  the  effects  laden  on  board, 
exclusive  of  the  money  so  borrowed ;  and  in  case  it  shall 
appear  that  the  value  of  his  share  in  the  ship,  or  the  effects 
on  board,  does  not  amount  to  the  full  sum  or  sums  he  has 
borrowed  as  aforesaid,  such  borrower  shall  be  responsible  to 
the  lender  for  so  much  of  the  money  borrowed,  as  he  has  not 
laid  out  on  the  ship  or  merchandize  laden  thereon,  with  law- 
ful interest  for  the  same,  in  the  proportion  the  money  laid  out 
shall  bear  to  the  whole  money  lent,  notwithstanding  the  ship 
or  merchandize  shall  be  totally  lost" 

By  Stat  16  Car.  9.  c.  6.  (made  perpetual  by  stat  ^  and  93 
Car.  2.  c.  11.  s.  12.)  reciting  that  masters  and  mariners  of 
ships,  having  insured  or  taken  upon  bottomry  greater  sums 
of  money  than  the  value  of  their  adventure,  do  wilfully  cast 
away,  bum,  or  otherwise  destroy,  the  ships  under  their 
charge,  to  the  merchants'  and  owners'  great  loss ;  for  the 
prevention  thereof  for  the  future,  it  is  enacted  **  that  if  any 

u  Manh,  634. 
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eaptaiD,  master^  mariner,  or  other  oflBcer,  bdonging  to  any 
ship,  shall  wilfully  cast  away,  burn,  or  otherwise  destroy, 
the  ship  unto  which  be  belongs,  or  procure  the  same  to  be 
done,  he  shall  suffer  death  as  a  felon''  (64). 


XIII.  Insurance  upon  Liveg. 

The  insurance  of  life  is  a  contract  whereby  the  insurer", 
in  consideration  of  a  certain  premium,  either  in  a  gross  sum 
or  by  annual  payments,  undertakes  to  pay  to  the  person  fbr 
whose  benefit  the  insurance  is  made,  a  stipulated  sum  of 
money,  or  an  annuity  equivalent,  upon  the  death  of  the 
person  whose  life  is  insured,  whenever  this  shall  happen^  if 
the  insurance  be  for  the  whole  life :  or  fit  case  it  shall  happen 
within  a  certain  period,  if  the  insurance  be  for  lesser  term 
than  for  life. 

The  utility  of  this  species  of  insurance  is  obvious.  Per- 
sons possessed  of  life  incomes  are  hereby  enabled  to  secure, 
after  their  death,  a  competent  provision  for  their  families : 
and  they  are  also  enabled,  even  in  their  lifetime,  in  cases  of 
ui^nt  necessity,  to  raise  money  by  way  of  loan,  (which  they 
could  not  do  on  mere  personal  security) ;  for,  by  insuring 
their  lives  to  the  amount  of  the  sum  borrowed,  the  lender 
may  be  certain  of  having  repaid  the  money  lent  in  the  event 
of  their  death.  By  these  insurances  also,  the  fines  to  be  paid 
upon  the  renewal  of  leases,  or  on  the  descent  of  copyhold 
estates,  may  be  provided  for^ 

Several  corporations  and  societies  have  been  established  for 
the  assurance  of  lives.  Among  these  the  following  may  be 
mentioned  :  1.  The  Amicable  Society,  established  in  1706. 
%  The  Royal  Exchange  and  London  Assurance,  in  the  reign 
of  George  the  First.  3.  The  Equitable  Assurance,  1762. 
4.  The  Westminster  Society.  6.  The  Pelican  Life  Insurance. 
6.  The  Globe  Insurance.  7.  The  London  Life  Association, 
established  May,  1806,  No.  48,  St.  PauFs  Church-yard.  The 
distinguishing  principle  of  the  London  Life  Association,  is, 
that  the  assured  are  to  be  partakers  of  the  benefit  arising 

X  Manh,  664.  y  Maith,  664. 


.  (64)  For  other  statutes  relating  to  the  destmctibn  of  ships,  see 
ante,  p.  951,  n.  (22). 
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therefrom  during  life;  the  profits,  when  ascertained,  are  to 
be  divided  amoog  the  proprietors.  Id  proportion  to  the 
amount  of  their  respective  interests  in  the  society,  on  the 
most  equitable  plan,  and  are  to  be  payable  to  them  during 
their  respective  lives,  at  such  times  and  in  such  a  manner  as 
the  court  of  directors,  under  the  section  of  a  general  court 
of  proprietors,  shall  appoint  8.  The  Rock  Life  Assurance 
Company,  (established  A.  D.  1806),  New  Bridge-street, 
BlacKfriars.  In  this  Institution,  each  proprietor  is  under  the 
necessity  of  insuring  a  sum  on  his  own  life,  if  accepted  by  the 
directors,  or  on  that  of  an  approved  nominee,  to  the  amount 
of  one  quarter  of  the  stock  standing  in  his  name*  The  repre- 
sentatives of  the  insured  are  to  receive  a  certain  sum  at  his 
decease,  and  also  such  addition  as  m^  have  been  made  to 
that  sum  by  the  previous  resolutions  of  the  society,  agreeably 
to  the  deed  of  settlement.  The  insured  are  either  proprie- 
tors or  non-proprietors.  The  proprietors  are  answerable 
each  to  a  certain  amount;  they  deposit  a  certain  sum,  and 
form  a  capital  sufficient  to  answer  all  contingencies.  The 
insured  non-proprietors,  have  not  any  share  in  the  risk ;  they 
pay  certain  premiums,  in  consideration  whereof,  at  their  de* 
cease,  their  representatives  will  become  entitled  to  the  sum 
insured,  and  will  partake  equally  with  the  proprietors  in 
such  addition  as  may  have  been  made  at  different  times  to 
each  policy. 

The  making  insurances  on  lives,  or  other  events,  wherein 
the  insured  had  no  interest,  having  introduced  a  mischievous 
kind  of  gaming,  it  was  enacted,  by  stat.  14  Gea  3.  c.  48.  first, 
**  that  no  insurance  should  be  made  by  any  person,  body  po- 
litic or  coporate,  on  lives,  or  any  other  events  wherein  the 
person  for  whose  benefit  or  on  whose  account  the  policy  is 
made,  has  no  interest,  or  by  way  of  gaming  or  wagering. 
3dly,  That  in  every  policy  on  lives,  or  other  events,  the  name 
of  the  person  interested,  or  on  whose  account  it  is  made, 
roust  be  inserted.  3dly,  That  no  greater  sum  should  be  re- 
covered, or  received  from  the  insurer,  than  the  amount  of  the 
interest  of  the  insured  (65). 

Whether  the  insured  has  an  interest  within  the  meaning  of 
the  preceding  statute  is  sometimes  the  subject  of  litigation ; 
as  to  which,  it  has  been  holden,  that  a  creditor  has  an  in- 
surable interest  in  the  life  of  his  debtor,  at  least  where  he  has 


(65)  Marine  insarances  are  expressly  exempted  from  the  opeia« 
tion  of  this  statute.    See  the  proyiso  in  the  4th  section. 
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only  the  penonfll  security  of  the  debtoi*  (66).  But  although 
a  creditor  may  insure  the  life  of  his  debtor  to  the  extent  of 
his  debt,  yet  such  a  contract  is  substantially  a  contract  of 
indemnity  against  the  loss  of  the  debt%  and^  therefore,  if. 
after  the  death  of  the  debtor,  his  executors  pay  the  debt  to 
the  creditor,  the  latter  cannot  afterwards  recover  -upon  the 
policy,  although  the  debtor  died  insolvent,  and  the  executors 
were  furnished  with  the  means  of  payment  by  a  third  party, 
it  being  immaterial  from  what  fund  the  debt  has  been  dis- 
chaiged  so  as  the  creditor  has  received  satisfaction.  The  gene- 
ral principle,  however,  that  the  insured  shall  in  case  of  a  loss 
recover  no  more  than  an  indemnity  may  be  controlled  by 
mercantile  usage^ 

Where  the  debt  accrues  by  virtue  of  an  illegal  syurity,  as 
a  note  for  money  won  at  play,  such  interest  is  not  insurables 

In  an  action  on  an  insurance  on  the  life  of  J.  S.'  for  one 
year,  and  during  the  life  of  the  plaintiff,  but  in  case  the  plain- 
tiff should  die  before  J.  S.  the  policy  to  be  void;  it  appeared 
that  J.  S.  had  granted  an  annuity  to  the  plaintiff's  late  bro> 
ther,  which  annuity  he  had  bequeathed  to  persons  not  parties 
to  this  insurance,  having  appointed  the  plaintiff  executor  of 
his  will,  and  directed  him  to  make  assurance.  It  having  been 
objected,  that  the  insurance  was  made  by  a  person  not  having 
any  beneficial  interest.  Lord  Kenyon,  C.  J.  held  this  to  be  a 
sufficient  interest  to  support  the  action,  observing,  that  the 
plaintiff  could  not  assent  to  the  legacy,  before  the  testator^s 
debts  were  paid,  without  being  guilty  of  a  devastavit;  and, 
being  executor,  all  the  interest  of  the  testator  vested  in  him. 
The  cause  proceeded,  but  it  appearing,  that  J.  S«  was  in  a 
dying  state,  when  the  policy  was  effected,  the  defendant  had 
a  verdict. 

Before  a  policy  of  insurance  upon  a  .life  is  effected,  it  is 
usual  for  the  party  (whose  life  is  the  object  of  the  insurance) 
to  subscribe  a  written  declaration,  touching  his  age,  state  of 
health,  (e.  g.  whether  he  has  ever  had  the  small  pox,  gout» 
&c.)  and  other  circumstances. 

The  substance  of  this  declaration  is  recited,  and  the  whole 

z  Andenon  ▼.  Edie,  Hil.  1795,  per  Ld.  c  Dwyer  v.  Edie,  London  Sittings  after 

KeoyoD,  C.  J.  at  N.  P. Park,  640.  H.  I7S8,  BuUer,  J.  Park,  639. 

a  Godsall  v.  Boldeio,  9  East,  72.  d  Tidtwell  y.  AiLker8tein,Peake*s  N.P. 

b  SeePalmerv.Blackbum,!  Bingti. 61.  C.  151. 


(66)  See  the  remarks  of  Serjeant  Blarshall  on  this  point  in  p. 
673,  4,  5. 

VOis.lL  A  A 
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is  incorporated  by  reference  in  €be  policy  :  mi  theend  of  wbicb 
a  proviso  is  usually  insetted,  declaring  the  policy  to  be  void 
in  case  the  insured  should  die  upon  the  seas,  or  go  bepond 
%he  limiCs  of  Europe,  without  leave  obtained  from  the  di-r 
rectors,  or  commit  suicide,  or  die  by  the  hands  of  justice,  or 
if  the  age  of  the  assured  exceed  years,  or  if  the  as* 

wved  be  afflicted  with  any  disorder  which  tends  to  the  short- 
ening of  life  (67) ;  or  in  case  the  declaration  should  contain 
any  averment  which  is  not  true. 

Such  are  the  conditions  which  are  usually  required,  vary- 
ing, however,  according  to  the  regulations  of  the  different 
insurance  companies.  The  policy  of  imposing  these  terms  is 
obvious ;  for  if  there  be  not  any  warranty  or  condition  on  the 
part  of  the  insured,  the  insurer  is  subject  to  all  risks,  unless 
he  can  shew  that  there  has  been  a  fraudulent  concealment  or 
suppression  of  the  truth^ 

In  a  case  where  the  conditions  required  a  declaration  of 
the  state  of  the  health  of  the  assured,  and  the  policy  was  to 

e  Stackpole  ▼.  Simon,  Per  Ld.  Mansfield,  C.  J.,  H.  T.  1779,  Park,  648. 


(67)  It  is  not  to  be  concluded  *  that  a  disorder  with  which  a  per- 
son is  afflicted  before  he  effects  an  insurance  on  his  life,  is  a  **  disorder 
tending  to  shorten  life"  within  the  meaning  of  the  declaration,  from 
tke  mere  circumstance  that  he  afterwards  dies  of  it^  if  it  be  not  a 
disorder  which  generally  has  that  tendency. 

J.  S.  was  warranted  in  good  health  at  the  time  of  making  the 
policy.  In  an  action  on  the  policy,  it  appeared,  that  in  consequence 
of  a  wound  which  J.  S.  had  received  in  battle  many  years  before, 
and  which  bad  occasioned  a  partial  relaxation  or  palsy,  be  could  not 
retain  his  urine  or  foeces.  This  had  not  been  mentioned  to  the  in- 
surer. J.  S.  died  of  a  fever.  It  was  proved,  by  several  physicians 
and  surgeons,  that  the  wound  had  not  any  connection  with  the  fever, 
that  the  want  of  retention  was  not  a  disorder  that  shortened  life,  and 
that  the  party  might,  notwithstanding,  have  lived  to  the  common 
uge  of  man.  Lord  ^Mansfield  told  the  jury,  that  the  only  question 
was,  whether  the  party  was  in  a  reasonable  good  state  of  health, 
and  such  a  life  as  oueht  to  be  insured  on  common  terms.  The  jury* 
upon  this  direction,  found  a  verdict  for  the  plamtiff.  Ross  v.  Brad- 
shaw,  1  Bl.  R.  312. 

A  warranty  that  the  party  is  in  a  good  state  of  health  will  not  be 
&lsified  by  shewing,  that  he  was  troubled  with  spasms  and  cramps, 
and  violent  fits  of  the  gout.  Willis  v.  Poole,  at  N.  P.,  1780. 
MaiBh.6^.     . 

*  Watioa  V.  MaiDwartog,  4  Taant*  763. 
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W  TiiKd  9n}j  if  the  Bliitemetit  were  free  from  uli  misfepre- 
«entatioB  and  reservation :  and  tiie  declaration  described  the 
asasred  as  resident  at  Fisberton  Anger ;  wbereas  tbe  assured 
wai  tben  a  prisoner  in  the  County  Gaol  for  Wilts,  there. 
It  was  holden^^  tbat  it  was  a  question  for  tbe  juiy,  whether 
tbe  imprisonment  were  a  material  fact,  and  ought  to  have 
been  communicated. 


XIV.    Insurance  cigainst  Fire. 

By  this  contracts,  the  insurer,  in  consideration  of  a  certain 
premium  received  by  him,  either  in  a  gross  sum,  or  by  an- 
nual payments,  undertakes  to  indemnify  the  insured  against 
any  loss  or  damage  which  he  may  sustain  in  his  houses,  or 
other  buildings,  goods,  and  merchandize,  by  (ire,  during  a 
limited  period  of  tima 

A  policy  of  insurance  against  fire  is  a  contract  which  is  not 
in  its  nature  assignable^ :  it  is  merely  a  special  agreement 
with  the  person  insuring,  that  the  insurer  will  indemnify  him 
against  such  loss  or  damage  as  be  may  sustain.  The  poKcy, 
however,  may,  and  frequently  is,  assigned  with  the  consent 
of  the  insurer. 

In  order  to  entitle  tbe  plaintiff  to  recover  on  a  policy  of 
insurance  against  fire,  it  must  appear,  tbat  the  policy  was 
duly  stamped. 

Tbe  amount  of  the  stamp-duty  on  insurances  against  fire 
is  fixed  by  stat.  55  Geo.  3.  c.  184.  Schedule,  Part  I.,  and  is 
three  shilhngs  per  cent  on  insurances  upon  buildings,  goods, 
or  other  property,  from  loss  by  fire  only. 

It  is  necessary  tbat  the  insured  sfaould  have  an  interest  or 
property  at  the  time  of  insuring ^  and  at  the  time  the  loss, 
happens ;  and  in  caae  of  loss,  the  insured  can  only  recover  to 
the  extent  of  his  interest,  insurances  against  fire  being  within 
the  Stat.  14  G.  3.  c.  48. 

The  form  of  the  policy  used  by  tbe  different  companies  is 
ilearlj  the  same.    The  principal  difibrence  cofasists  in  the 

t  Hoffuenia  v.  Rag^kjr,  6  TMiut  186.  i  Per  Ld.  Haidwicke  in.  the  Sadler's 
f  Marsh.  681.  Comp.  v.  Badcock,  2  Atk.  565.    Sea 

h  Per  Ld.  Kin^,  Ch.  in  Lynch  ▼  Dal-        the  statute  in  the  precedi2i|f  sectiofli. 

sen,  3  Bro.  P.  C.  497 .  but  iDf  TomKn'^ 

ed.  4Bro.P.G.4^1. 

Aa2 
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articles  of  the  printed  proposals,  which  are  incorporated  by 
reference  with  the  policy,  and  are  to  be  considered  as  part  of 
the  contract^.  By  the  pribted  proposals  of  a  fire  insurance 
company^  it  was  stipulated,  "  that  the  insured  should  pro- 
cure a  certificate  of  the  minister,  &c.  of  the  parish,  import- 
ing that  they  knew  the  character  of  the  insured,  &c."  it  was 
holden  that  the  procuring  such  certificate  was  a  condition 
precedent  to  the  right  of  the  insured  to  recover ;  and  that 
supposing  the  minister,  &c.  had  wrongfully  refused  to  grant 
sucn  certificate,  it  would  not  vary  the  case,  the  rule  t^ing, 
that  if  a  person  undertake  for  the  act  of  a  stranger,  that  act 
must  be  done. 

The  policy  usually  provides,  that  *'  no  loss  or  damage  by 
fire,  happening  by  any  invasion,  foreign  enemy,  or  any  mili- 
tary or  usurped  power  whatsoever,  will  be  made  good  by  the 
insurer,"  The  words  •*  usurped  power,'"  in  the  proviso^, 
mean  an  invasion  from  abroad,  or  an  internal  rebellion,  not 
the  power  of  a  common  mob.  The  Sun  Fire  Office,  in  the 
year  1727,  introduced  into  the  preceding  exception  the  words 
*'  civil  commotion  "  by  reason  of  which  it  was  holden*,  that 
the  office  was  not  liable  for  a  loss  sustained  by  the  plaintifl; 
whose  house  and  distillery  were  set  on  fire  by  the  mob  during 
the  riots  in  the  year  17S0  (68). 

If  a  person  who  is  not  a  linen  draper,  insures  *'  his  stock 
in  trade,  household  furniture,  linen,  wearing  apparel,  and 
plate,**  by  a  policjr  against  fire,  this  will  not  protect  linen- 
drapery  goods  subsequently  purchased  on  speculation ;  and 
the  word  Unen  in  the  policy  must  be  confined  to  household 
linen  or  linen  used  by  way  of  apparels 

A.,  abroad,  having  two  warehouses,  writes  to  this  country 
to  effect  an  insurance  upon  one  of  them  only,  without  stating, 
as  was  the  &ct,  that  a  bouse  nearly  adjoining  to  it  had  been 

k  See  RouUedge  ▼.  BuneU,  1  H.  Bl.  S54.  n  Langdale  v.  Maion,Park^  657.  Manh, 

1  Wonley  v.  Wood,  6  T.  R.  710.    See  689. 

alio  Oldman  t.  fiewicke,  2  H.  BL  o  Watchbom  y.  Langfoid,  3  Camp.  N. 

577.  n.  to  tbe  same  effect  P.  C.  422. 
m  Drinkwater  v.  London  Am^  2  WUs. 

363.    Wilmot,  282.  S.  C. 


(68)  The  plaintiff  afterwards  brought  his  action  against  the  hun- 
dred upon  the  riot  act,  1  G.  1.  c.  5.  s.  6«  and  recovered.  Marsh* 
691.  An  assurance  company  having  paid  a  loss  occasioned  by  riots, 
may  recover  back  such  loss  in  an  action  against  the  hundred,  on  the 
above  act,  suing  in  the  name  and  with  the  consent  of  the  insured. 
Mason  v.  Sainsbury,  E.  22  G.  3.  B.  R.  Marsh.  691.  Recognised  in 
Clark  V.  The  Inhabitants  of  Blything,  2  B.  &  C.  254. 
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on  fire  that  evening,  and  that  there  waa  danger  of  the  fire 
again  breaking  out ;  and  sends  his  letter  after  the  regular  posi 
time.  The  fire  having  broken  put  again  on  the  day  next  but 
one  following,  and  consumed  A.'s  warehouse ;  held,  that  this 
was  a  material  concealment,  although  A/s  letter  was  written 
without  any  fraudulent  intention'. 

A  policy  of  insurance  (against  fire)  is  eflected  on  the  stock 
and  utensils  of  a  sugar-house,  the  different  stories  of  which 
were  heated  by  a  chimney  running  up  to  the  top.  By  the 
negligence  of  the  plaintifrs  servants,  in  omitting  to  open  the 
register,  the  heat  was  considerably  increased,  by  means  of 
which  large  quantities  of  the  sugar  were  spoiled ;  but  no  da- 
mage was  occasioned  to  any  thing  but  the  sugar,  and  no 
greater  fire  existed  than  on  ordinary  occasions^ ;  held  that 
this  was  not  a  loss  by  fire  within  the  policy. 

In  a  policy  of  insurance  against  loss  by  fire*,  from  half  a 
year  to  half  a  year,  the  insured  agreed  to  pay  the  premium, 
half-yearly,  "  as  lone  as  the  insurers  should  agree  to  accept 
the  same,"  within  nfteen  days  after  the  expiration  of  the 
former  half-year;  and  it  was  also  stipulated,  that  no  insur- 
ance should  take  place  until  the  premium  was  actually  paid  ; 
a  loss  happened  within  fifteen  days  after  the  end  of  one  half- 
year,  but  before  the  premium  for  the  next  was  paid  ;  it  was 
nolden,  that  the  insurers  were  not  liable,  though  the  insured 
tendered  the  premium  before  the  end  of  the  fifteen  days,  but 
after  the  loss. 

By  a  policy  under  seal',  referring  to  certain  printed  pro- 
posals, a  fire-office  insured,  the  defendant's  premises  from 
llth  of  November,  1802,  to  25th  December,  1803,  for  a  cer- 
tain premium,  which  was  to  be  paid  yearly  on  each  25th  of 
December,  and  the  insurance  was  to  continue  so  long  as  the 
insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it.  By  the  printed  proposals 
it  was  stipulated,  that  the  insured  should  make  all  tuture 
payments  annually,  at  the  office,  within  fifteen  days  after  the 
day  limited  by  the  policy,  upon  forfeiture  of  the  benefit 
thereof,  and  that  no  insurance  was  to  take,  place  till  the  pre- 
miums were  paid ;  and  by  a  subsequent  ad  vertisement  (agreed 
to  be  taken  as  part  of  the  policy),  the  office  engaged  that  all 
persons  insured  there,  by  policies  for  a  year  or  more,  had 
been  and  should  be  considered  as  insured  for  fifteen  days 

• 

p  Bafe y.Tarner,  6  Taunt.  938. 2  Manh.  Taunt.  436. 4  Campw  N.P.  C.  360.  S.P 

Rep.  46.  S.  C.  r  Tarleton  v.  Stanifortb,  S  T.  R.  695. 

q  Aoatin  and  aao.  t.  Drewe,   Holt's  Judgment  affirmed  in  £xch.  Ch.  1 

N.  P.  C.  126.  C.  B.  Gibbe,  C.  J.  and  Bos.  and  Pul.  471. 

aiterwaids  oonflnned  hy  the  Couit,  6  s  Salrin  v.  James,  6  East.  671. 
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beyond  the  tiooe  of  the  expiration  of  their  policies ;  it  was 
bolden,  DOtwithatandingthiB  latter  clause,  (the  insured  hayii]|;^ 
before  the  expiration  of  the  year,  had  notice  from  the  office 
to  pay  an  increased  premium  for  the  year  ensuing,  or  other- 
wise they  would  not  continue  the  insurance,  and  the  insured 
having  refused  to  pay  such  advanced  premium)  that  the  office 
wa,s  pot  liable  for  a  loss  which  happened  within  fifteen  days 
from  the  expiration  of  the  year  for  which  the  insurance  was 
made ;  though  the  insured,  after  the  loss,  and  before  the 
fifteen  days  expired,  tendered  the  full  premium  which  had 
been  demanded ;  for  the  efiect  of  the  whole  contract,  Slc 
taken  together,  was  only  to  give  the  insured  an  option  to 
continue  the  insurance  or  not,  during  fifteen  days  after  the 
expiration  of  the  year,  by  paying  the  premium  for  the  year 
ensuing,  notwithstanding  any  intervening  loss,  provided  the 
office  bad  not,  before  the  end  of  the  year,  determined  the 
option,  by  giving  notice  that  they  would  not  renew  the 
contract 

In  covenant  against  the  defendants,  who  were  n»embers  o£ 
the  Sun  fire-office,  a  tender  was  pleaded  and  money  paid  into 
court,  under  the  19  G.  9  c.  37.  s.  ?•  It  was  objected  that  the 
statute  did  not  extend  to  insurances  against  loss  by  fire ;  but 
the  court  overruled  the  objection,  on  the  ground,  that  the 
statute  was  not  necessarily  confined  to  marine  insurances ; 
that  it  ought  to  be  construed  as  extensively  as  the  mischief, 
and  there  was  as  much  reason  to  have  money  paid  into  court 
on  a  fire  insurance  as  on  any  other  ^ 

t  Solomon  ▼.  Bewicke,  2  Taunt  317. 


(   loao  ) 


CHAP.  XXVI. 


LIBEL. 

L  Of  the  NaJtwre  of  a  Libely  and  in  what  Cases  an  Action 
may  be  mainkttnedfor  this  Injury. 
n.  Of  the  Declaration  and'  Pleadings. 
in.  Of  the  Evidence. 


I.  Of  the  Nature  of  a  Libel,  and  in  what  Cases  an  Action 
may  be  maintained  for  this  hgury. 

A  LIBEL  is  a  malicious  defeniatioo  expressed  in  printing  or 
writibgv  or  by  signs,  pictures,  &c.  tending  to  injure  the  re- 
putation of  another,  and  thereby  exposing  such  person  to 
pubh'c  hatred,  contempt,  or  ridicule  (I).  And  an  action  on 
the  case  is  maintainable  against  any  person  who  falsely  and 
maliciously  publishes  any  libel  against  another. 

As  there  is  a  difference  betweeu  the  malignity  and  inju- 
rious consequences  of  slanderous  words  spoken  or  written*, 
the  one  being  sudden  and  fleeting,  the  other  permanent,  de- 
liberate, and  disseminated  with  greater  ease ;  many  words 
which,  if  spoken,  would  not  be  actionable,  are  actionable,  if 

a  Austin  v.  Culpepper,  2  Show.  ai4.  King  v.  Lake,  Hardr.  470.  Per  Hale,  C.  B. 


(])  *'If  any  man  deliberately  or  maliciously  publishes  any  thing 
in  writioff  coDcemiog  another,  which  renders  him  ridiculous,  or 
tends  to  hinder  mankind  from  associating  or  having  intercourse  with 
him,  an  action  lies  against  such  publisher."  Per  Wilmot,  C.  J. 
2  Will.  403. — *<  I  have  no  doubt  that  the  writing  and  publishing 
any  thing  which  renders  a  man  ridiculous,  is  actionable."  —  Per 
Bathufst,  J.,  S.  C*    See  also  the  same  opinion  expressed  by  Gould, 


1040  LIBEL. 

published  in  the  way  of  libel  (9).  Hence  the  word  swi$^dler^ 
if  spoken  of  another,  (unless  it  be  spoken  in  relation  to  his 
trade  or  business)  is  not  actionable^ ;  but  if  it  be  published 
in  the  way  of  libel,  it  is  actionable^  Hence,  also,  the  pub- 
lication of  a  letter  containing  some  verses,  in  which  plain- 
tiff was  called  an  iichy  old  toad,  was  deemed  a  libelf.  So 
the  publication  of  a  letter^  in  which  plaintiff  was  stated  to 
be  one  of  the  most  infernal  villains  that  ever  disgraced  human 
nature,  has  been  holden  actionable,  without  proof  of  special 
damage*. 

A  fair  and  candid  comment  on  a  place  of  public  entertain- 
ment, in  a  4iewspaper,  is  not  a  libeK  In  like  manner  a  com- 
ment upon  a  literary  production  exposing  its  follies  and 
errors,  and  holding  up  the  author  to  ridicule,  will  not  be 
deemed  a  libel,  provided  such  comment  does  not  exceed  the 
limits  of  fair  and  candid  criticism,  by  attacking  the  character 
of  the  writer,  unconnected  with  his  publication ;  and  a  com- 
ment of  this  description  every  one  has  a  right  to  publish, 
although  the  author  may  sufier  a  loss  from  it  Such  a  loss  the 
law  does  not  consider  as  an  injury ;  it  is  a  loss  which  the 
party  ought  to  sustain,  inasmuch  as  it  is  the  loss  of  fame  and 
profits  to  which  he  was  not  fairly" entitled'.    But  if  a  person, 

b  SaviUe  ▼.  Jardine,  2  H.  BL  531.  f  Dibdin  t.  Swan,  1  £sp.  N.  P.  C  38. 

c  J'AnsoD  V.  Stuart,  1  T.  R.  748.  Kenyon,  C.  J. 

d  Villiera  ▼.  Monsly,  2  Will.  403.  g  Carr  v.  Hood,  1  Camp.  N.  P.C.  356. 

e  BeU  ▼.  Stooe,  1  Bos.  k  Pal.  331.  n.  EUenbofougb,  C  J. 


(2)  In  Bradley  v.  Methwyn,  B.  R.  M.  10  G.  2.  MSS.  which 
was  an  action  on  the  case  for  a  libel,  Ld.  Hardwicke,  C.  J.  observed, 
that  **  the  present  case  is  not  for  words,  but  for  a  libel,  in  wbicb 
the  rale  is  different ;  for  some  words  may  be  actionable,  or  prosecuted 
by  way  of  indictment  if  reduced  into  writing,  which  would  not  be 
so,  if  spoken  only.  For  the  crime  in  a  libel  does  not  arise  merely 
from  the  scandal,  but  from  the  tendency  which  it  has  to  occasion 
a  breach  of  the  peace*  by  making  the  scandal  more  public  and 
lasting,  and  spreading  it  abroad  ;  which  was  so  determined  in  this 
court,  in  the  case  of  King  v.  Griffin,  Hil.  7  Geo.  2.*'  This  subject 
was  much  discussed  in  Thorley  v.  E.  of  Kerry,  on  error  in  Rich. 
Ch.  4  Taunt.  355.  where  a  defamalory  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  puf^ 
poses,  was  holden  to  be  actionable ;  Sir  James  Mansfield,  who  de- 
livered the  judgment,  observing,  that  he  was  bound  by  the  later 
authorities,  although  the  distinction  between  speaking  and  writing 
was  not  to  be  found  in  Rolle's  Abridgment,  or  the  earlier  editions 
of  Comyn*s  Digest.  The  action  was  a  common  action  on  the  case* 
and  not  an  action  for  scandalum  magnatum* 
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VBder  tbe  prelevce  of  oriticisipg  a  literary  work«  defasies  the 
private  character  of  tbe  author,  aod  instead  of  writing  in  tbe 
spirit,  and  for  the  purpose  of  fair  and  candid  discussion,  tra- 
vels into  collateral  matter,  and  introduces  facts  not  stated  in 
the  work,  accompanied  with  injurious  comnoents  upon  tbera^ 
such  person  is  a  libeller,  and  liable  to  an  action^ 

An  advertis^oient  in  a  public  paper,  strongly  reflecting 
upon  tbe  character  of  an  individual  who  has  beeu  declared 
bankrupt  is  libellous^  although  published  with  the  avowed 
intention  of  convening  a  meeting  of  tbe  creditors  for  the  pur- 
pose of  consulting  upon  the  measures  proper  to  be  adopted 
for  their  own  security,  if  tbe  l^al  object  might  have  been 
attained  by  means  less  injurious. 

A  fair,  plain,  unvarnished  account  of  the  prooeedinga  of 
a  court  of  justice,  is  not  a  libel^  (3),  but  a  highly  cobured 

h  Nightingale   v.  Stockdale,  London    i  Brown  t.  Croome,  2  Stark.  N.  P.  C. 
SitUnga  after  U.  T.  49  G.  3.  EUcn-        297. 

borough,  C.  J.  k  Cuny  ▼.  Walter,  1  Bos.  &  Pal.  525. 

bat  see  1  M.  &  S.  279,  281. 


(3)  Id  the  case  of  the  Kin^  v.  Wright,  8  T.  R.  293.  the  court 
refused  to  grant  a  criminal  information  against  a  bookseller  for 
printiDg  a  true  cop^  of  a  Report  of  a  Committee  of  the  House  of 
Commons,  though  it  reflected  on  the  character  of  an  individual. 
**  It  must  not  li  taken  for  granted,  that  the  publication  of  eveiv 
matter  which  passes  in  a  court  of  justice,  however  truly  represented, 
is,  under  all  circumstances,  and  with  whatever  motive  published^ 
justifiable  ;  but  that  doctrine  must  be  taken  with  grains  of  allow- 
ance.'*   Per  Ld.  Ellenborough,  C.  J.  and  Grose,  J.  in  Stiles  v. 
Nokes,  7  East,  503.     "  It  often  happens  that  ctrciDDstances  ne- 
cessary for  the  sake  of  public  justice  to  be  disclosed  by  a  witness  in 
a  judicial  inquiry,  are  very  distressing  to  tbe  feelings  oif  individuals, 
on  whom  they  reflect ;  and  if  such  circumstances  were  afterwards 
wantonly  published,  ^  I  should  hesitate  to  say,  that  such  unnecessary 
publication  was  not  libellous,  merely  because  the  matter  had  been 
given  in  evidence  in  a  court  of  justice."    Per  Lord  Ellenborough, 
u.  J.,  S.  C*    *'  If  a  member  of  ParUament  publish  in  the  news- 
papers bis  speech,   as  delivered  in  Parliament,  and  it  contains 
charees  of  a  slanderous  nature  against  an  individual,  an  information 
will  tie  for  a  libel ;  though  had  the  words  been  merely  delivered  in 
Farliament,  they  would  be  dispunishable  in  the  courts  at  West- 
minster.'*     The  King  v.  Ld.  Abingdon,   1  Esp.    N.  P.  C.  226. 
The  King  v.  Creevey,  I  Maule  and  Selwyn,  273.  S.  P.  and  that  the 
circumstance  of  the  speech  being  published  for  the  purpose  of  cor- 
recting a  misrepresentation,  will  not  render  the  author  less  amenable 
to  the  common  law  in  respect  of  the  publication. 
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tockiunt  of  such  prooeedngs,  Arized  tip  with  insiniittioin  of 
p6Fjory^  caottot  oe  justified.  Nor  is  it  lawful  to  publish 
eren  a  correct  account  of  the  oroceedingB  of  a  court  of  jus- 
tice, or  of  a  pfelimiDary  inquii^  before  a  magistrate,  if  such 
vccouDt*  contain  matter  of  a  scandalous,  blasphemous,  o^ 
indecent  nature^ 

A  Mse  op  scandalous  ibatter  contained  in  a  petitfOB  to  a 
eommittee  of  Parliament",  or  in  articles  of  the  peace  exhi-* 
bited  to  jusfeicea  of  the  peace,  or  in  any  other  proceeding  in 
a  regular  course  of  justiee,  will  not  make  tne  complarint 
amount  to  a  libel.  So  fairly  to  comment  on  a  petition, 
whieh  hfidB  been  presented  to  the  House  of  Commons  is  not 
libellous^ 

Although  that  which  is  written  may  be  injurious  to  the 
character  of  another^,  yet!  if  done,  bondfide^  or  with  a  view 
of  investigating  a  fact,  in  which  the  party  making  it  is  in- 
terested, it  is  not  libellous.  Hence,  where  an  advertisement 
was  published  by  the  defendant,  at  the  instigation  of  A.  the 
plaintiff's  wife  for  the  purpose  of  ascertaining  whether  the 
plaintiff  had  another  wife  living  when  he  married  A.;  it 
was  holden,  that  although  the  advertisement  might  impute 
bigamy  to  the  plaintiff,  yet  having  been  published  under 
such  authority,  and  with  such  a  view,  it  was  not  libel- 
lous. 

A  letter  written  confidentially  to  persons  who  employed 
A.   as  their  solicitor^,   conveying  charges  injurious  to  his ' 
professional  character  in  the  management  of  certain  con- 
cerns which  they  entrusted  to  him,  and  in  which  B.  the 
writer  of  the  letter  was  likewise  interested,  was  holden  not . 
to  be  a  libel. 

A  petition  addressed  by  a  creditor  of  an  officer  in  the  army 
to  the  secretary  at  war'  bondjide,  and  with  a  view  of  obtain- 
ing, through  his  interference,  the  payment  of  a  debt  due: 
and  containing  a  statement  of  facts  which,  though  derogatory 
to  the  officer's  character,  the  creditor  believed  to  be  true,  is 
not  a  malicious  libel  for  which  an  action  is  maintainable.  In 
fauch  an  action,  even  upon  the  general  issue,  evidence  may  be 
received  to  shew  that  the  writer  bond  fide  believed  the  facts 
stated  in  the  petition  to  be  true. 

1  StilM  T.  Noktt,  7  East,  493.  o  Donne  v.  Andetson,  R.  A;  M.  887. 

m  R.  V.  Maty  CarUle»  3  B.  ft  A.  ie7.  See  alto  3  Bingh.  SS. 

Duncan  v.Thwaites,  3  B.  ftC.  566.  p  Delany  v.  Jones,  4  Esp.  N.  P.  C 

n  1  Hawk.  B.  1.  c.  73.  s.  8.    Moulton  191. 

Y.  Clapham,  B.  R.  E.  15  Car.  1.    Sir  q  M<Dougall  t.  Claridpe,  I  Camp.  N. 

W.  Jones,  481.    Match,  20,  S.  C.  P.  C.  267.    Ld.  EUenbaroagli,  O.  J. 

r  Fairaian  v.  Ives,  5  B.  ft  A.  642. 
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A  deftonatoiy  writiiig*,  expwmng  dnly  one  or  two  letters 
of  a  nHfne,  in  such  a  manner,  that^  from  what  goes,  before 
and  follows  after,  it  must  necessarily  be  understood  to  sig^ 
ntfy  such  a  particalar  person,  in  the  plain,  obvious^  and 
natural  construction  of  the  whole,  and  would  be  nonsense  if 
strained  to  any  other  maamng,  is  as  properly  a  libel,  as  if  it 
bad  expressed  the  whole  ndme  at  large;  for  it  brings  the 
utinoet  contempt  upon  the  law,  to  saAer  its  justice  to  be 
eiuded  by  such  trifling  evasions. 

A  justice  of  the  peace  has  authoritv^  to  issue  bis  warrant 
for  the  arrest  of  a  party  charged  with  having  published  a 
libel ;  and  upon  the  neglect  of  the  party  so  arrested  to  find 
sureties,  may  commit  him  to  prison,  there  to  remain  until  he 
be  delivered  by  due  course  of  law. 

Persons  in  partnership,  as  bankers,  may,  without  shewing" 
the  proportion  of  their  respective  shares,  join  in  an  action 
for  a  libel  against  them  in  respect  of  their  business. 


IL  Of  the  Declaration  and  Pteadings* 

Fentfe.*— This  is  a  transitory  action,  and  consequently  the 
venue  may  be  laid  in  any  county. 

It  may  be  stated,  as  a  general  rule,  that  the  venue  cannot 
be  changed  in  this  action ;  to  this  rule,  however,  there  are 
the  two  following  exceptions*  1st,  Where  the  writing  and 
publication  are  confined  to  the  same  county^  In  this  case 
the  venue  may  be  changed  into  such  county^.  Sd,  If  the 
libel  be  sent  out  of  £ngland  in  a  letter,  the  venue  may 
be  ohanged  into  that  county  in  which  the  letter  was 
written*. 

According  to  the  usual  form  of  the  declaration  in  this 
action  after  the  prefatory  averments  which  the  circumstances 
of  the  case  may  render  necessaiy  as  inducement  to  the  action, 
the  plaintiff  states^  '*  that  the  de£radant  falsely  and  maliciously 


B  Hiiit?t  Gate,  'FriB.  IS  Am*  Hawl^  a  Finkncgr  v.  CoUini,  1  T.  R.  671. 

bock  I,  c.  73.  8. 6.  J  Freeman  ▼.  Noma,  3  T.  3. 306.  E.  of 

t  Butt  T.  Conant,  1  Brod.  k  Bin|^.  548.  Kerry  t.  Thorley,  B.  R.  M.  4S  G.  3: 

u  Ft)i8ter  and  twflf  othera  v,  Lawion,  MB.  8.  P. 

S  Bingh.  4S2.  •  Mttcalf  t.  Markham,  3  T.  R.  SSS. 
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wrote  and  fmbU$hed  (4)  of  and  concerning  (5)  the  pitintiflr  a 
fabe,  &c  libel,  which  libel  is  according  to  the  tenor  and  ef- 
fect following:**  the  libel  is  then  set  forth  in  hcec  verba,  ac- 
companied, however,  with  the  neceseary  innuendos,  in  order 
to^  illustrate  and  explain  the  tendency  and  bearing  of  the  libel, 
and  to  give  it  its  force  and  application;  and  in  this  part  of  the 
declaration  care  roust  be  taken,  that  the  libel  be  so  set  forth 
as  to>agree  with  that  produced  in  evidence.  If  the  nature  of 
the  case  requires  it,  several  counts  are  added,  stating  the  case 
with  variations,  according  to  the  discretion  of  the  pleader. 
The  declaration  then  concludes  with  the  damage,  either 
general^  which  the  law  supposes  to  have  been  sustained,  or 
special,  which  the  party  has  actually  sustained,  in  consequence 
of  the  publication  of  the  libel. 

The  words  of  the  libel  ought  to  be  stated  on  the  record, 
in  order  that  the  defendant  may,  if  he  thinks  fit,  demur,  and 
bring  before  the  court  the  question  whether  they  amount  to 
a  libel.  Hence  it  is  not  sufficient  to  declare  that  the  de- 
fendant published  a  libel  concerning  the  plaintiff  in  his  trad^ 
purporting  that  his  beer  was  of  bad  quality,  and  sold  by  de- 
ficient measure;  the  libel  itself  ought  to  be  set  out  And 
such  declaration  is  bad  on  general  demurrer*.  Neither  is  it 
sufficient  to  state  that  the  libel  contains  in  substane^  the 
matters  following. 

If  the  libel  be  written  in  a  foreifi;n  language,  the  original 
should  first  be  set  forth  in  the  declaration,  and  then  the 
translation^ 

Of  the  Pleadings. 

The  general  issue  in  this  action  is,  not  guilty. 

If  the  matter  of  the  libel  be  true,  the  defendant  may 

a  Wood  T.  Brown,  6  Taunt.  169.  1  Geo.  4.    In  arrett  of  jod^nnent.  9 

b  Wright  V.  Clements,  B.  R.  Bait.  T.         B.  &  A.  603; 

c  Zenobio  v.  Aztell,  6  T.  R.  16d. 


(4)  Although  the  jmblicatum  of  the  libel  must  be  stated  in  the 
declaration,  yet  it  win  be  sufficient  to  state  such  matter  as  amounts 
lo  a  publication,  without  using  the  formal  word  puhHskedm  Baldwin 
V.  Elphinston,  2  Bl.  R.  1037. 

(5)  Judgment  was  arrested  after  verdict,  because  it  was  not  laid 
that  the  libel  was  **  of  or  conoemine  plaintiff,'*  in  Lowfield  v. 
Bancroft  and  another,  Str.  934.  and  in  R.  v.  Marsden^  4  Maule  and 
Selwyn.  164. 
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plead  it  in  justification  (0) ;  but  in  such  justification,  if  there 
be  any  thing  specific  in  the  subject,  issuable  facts  ought  to 
be  stated,  and  not  general  charges  of  misconduct ;  for  where 
a  libel  charged  an  attorney  with  gross  negligence,  falsehood, 
prevarication,  and  escessive  bills  of  costs  in  the  business 
which  he  had  conducted  for  the  defendant;  it  was  hoiden^ 
that  a  plea  in  justification  repeating  the  same  general  chai^ges, 
without  specifying  the  particular  acts  of  misconduct  was 
bad,  upon  demurrer ;  and  that  it  was  incumbent  on  the  de- 
fendant,  who  must  be  taken  to  know  the  particular  acts  of 
misconduct,  to  disclose  them.  It  is  not  any  bar  to  the  action, 
that  the  plaintiff  has  been  in  the  habit  of  libelling  the 
defendant^;  although  it  may  operate  in  mitigation  of  the 
damages. 

To  a  declaration  for  publishing  a  libel  in  a  new8(iaper, 
pretending  to  be  the  account  of  a  trial ;  plea,  that  the  libel 
was  previously  published  in  the  H.  Journal,  and  thatG.  H.  M. 
then  and  still  was  the  publisher  thereof,  was  holden^  to 
be  bad,  on  demurrer ;  as  the  publication  by  the  defendant 
only  named  the  journal  from  which  it  was  copied,  but  did  not 
give  the  name  of  the  publishers. 

To  this  action  the  defendant  may  plead  the  statute  of  li* 
mitations^,  that  is,  *'  that  the  cause  or  action  did  not  accrue 
at  any  time  within  six  years  next  before  the  commencement 
of  the  plaintiff's  action." 

d  Holmes,  Gent,  one,  &c.,  ▼.  Catetby,    f  Lewis  v.  Walter,  4  B.  ft  A.  605. 

1  'ntunt.  543.  g  21  Jac.  1  c.  16. 

e  Finnerty  y.  Tipper,  S  Camp.  N.  P.  C. 

76. 


(6)  The  only  authorities  of  which  I  am  aware^  for  this  position, 
are  the  dicta  of  Hobart,  C.  J,  in  Lake  v.  Hatton,  Hob.  Rep.  253., 
and  of  Holt,  C.  J.  in  an  anonymous  case,  11  Mod.  99. ;  but  the 
position  is  warranted  by  the  opinion  of  the  profession,  and  the  prac- 
tice at  the  present  day.  See  J*  Anson  v.  Stuart,  1  T.  R.  750. 
And  in  the  case  of  Plunkett,  solicitor-general  of  Ireland,  v.  Cob- 
bett,  tried  before  Lord  Ellenborough,  C.  J.  Middx.  Sittings,  26th 
May,  1804,  (which  was  an  action  on  the  case  for  a  libel,  to  which 
the  defendant  had  pleaded.  N.  G.)  it  was  observed,  by  Lord  Ellen- 
borough,  C.  J.  in  nis  direction  to  the  jury,  that  in  com  the  lAd 
had  been  true,  U  would  have  been  open  to  the  defendant  to  have  ju^ 
tUied  it  on  the  record.'*  It  is  worthy  of  remark,  however,  that 
^ugh  this  doctrine  is  now  taken  for  certain,  yet  it  was  not  con- 
sidered as  settled  even  so  late  as  the  year  1735 ;  for  in  the  King  v. 
Roberts,  B.  R.  M.  T.  8  G.  2.  MSS.  on .  a  motion  for  an  informa- 
into  against  the  defendant  for  a  libel.  Lord  Hardwicke,  C.  J.  thus 
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IIL  Of  the  Epidenoe. 

Th£  libel  must  be  produced,  and,  before  it  m  read,  it  mutt 
be  proved  that  it  was  published  by  the  defendant.  The  moiie 
of  publication  may  be  proved  io  order  to  enhance  tint  da- 
mages. Tbe  mere  parting  with  a  libel,  with  such  an  intent, 
whereby  a  defendant  loses  all  power  of  future  control  over  it, 
is  an  uttering,  which  seems  to  be  tbe  meaning  of  tbe  word 
publishing^  without  an  actual  comnmnicatioQ  c?  the  contents 
ef  the  paper  ^ 

If  it  be  proved,  that  the  libel  was  bought  in  the  shop  of  a 
bookseHerS  of  a  person  acting  in  the  shop  as  the  servant  of 
the  bookseller,  this  will  be  primd  facie  evidence  of  a  publi- 
eatton  by  the  booksetler^^inasmucb  as  he  has  the  profits  of  the 
sbop,  and  is  therefore  answerable  for  tbe  consequences. 

Where  a  publication  is  defamatory  the  law  infers  malice^ 
miless  any  thing  can  be  drawn  from  the  circumstances  attend- 
ing the  publication  to  rebut  that  inference. 

If  the  libel  be  in  a  foreign  language,  in  which  case,  as  it  has 
already  been  observed,  the  libel  must  be  set  forth  in  the  de- 
clafBtion,  both  in  the  original  language  and  in  the  English 
translation,  further  proof  will  be  necessary  (7)* 

h  R.  V.  Burdett,  4  B.  &  A.  135.  k  Per  Le  BUbc.  J.  iv  R.  v.  Craevey,  1 

i  R.  ▼.  Almon,  6  Burr.  2686.  M.  &  S.  273. 

expressed  himself:  **\t  is  said  that  if  an  action  were  brought,  the 
feet,  if  true,  might  be  justified :  6u<  J  thMt  thai  is  a  mistake  ;  such 
a  thing  was  never  thought  of  in  the  case  of  Harman  v.  Delaney, 
E*  4  Geo.  2.  (Str.  898.)  I  never  heard  such  a  justification  tn  an 
action  for  a  libel  even  hinted  at.  The  law  is  too  careful  in  dis- 
countenancing such  practices.  All  the  favour  that  I  know  truth 
affords  in  such  a  case  is,  that  it  may  be  shewn  in  mitigation  of  dar 
soages  m  an  acii<m,  and  <^  the  fine  upon  an  indictment  or  an  i»- 
formation.') 

Information  against  defendant  for  publishing  a  libel  agaiust  Mr. 
fiwinton^  of  Wadham  College,  Oion,  accusing  him  of  sodomitical 
practices.  Lee,  C.  J.  rqeeted  evidence  offer^  of  defendant's  rea- 
sons for  the  accusation,  viz.  that  the  supposed  pathic  had  informed 
him  of  them,  saying,  that  the  only  question  was,  whether  defend- 
ant was  guilty  of  publishing  the  libel.  It  had  heen  always  holden, 
that  the  truth  of  a  libel  could  not  be  given  in  evidence  by  way  of  j  asti- 
fieation ;  because  if  the  person  charged  with  any  crime  is  guilty,,  he 
ought  to  be  proceeded  against  in  a  legal  course,  and  not  reflected 
upon  in  such  a  manner.    BulL  N.  P.  9. 

(7)  In  the  case  of  the  R.  v.  Peltier,  which  was  an  information 
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,  *  Where  a  libellouB  paragraf^b,  as  proved^  oontatoed  two 
lefereooea^  to  which  it  appeared  to  be  in  fact  the  language  of 
a  third  person  speakiog  of  the  plaiBiiff's  conduct,  the  declar 
ration  in  setting  it  out  had  omitted  those  references :  it  was 
boiden'  that  these  omissions  altered  the  sense  of  the  remainder, 
and  the  yariance  was  fatal. 

In  an  action  for  a  libel  ■,  afker  the  libel,  on  which  the  action 
was  brought,  had  been  read,  the  plaintiff's  counsel  offered  in 
evidence  other  libels  written  by  the  defendant.  This  having 
been  objected  to^  on  the  ground  that  the  plaintiff  could  not 
give  in  evidence  any  thing  which  would  of  itself  constitute  a 
ground  for  a  distinct  action ;  Lord  Kenyon,  C.  J.  said,  he 
thought  that  the  evidence  was  admissible,  and  compared  it 
to  actions  for  slander,  in  which,  evidence  of  other  words, 
besides  those  stated  in  the  declaration,  was  usually  received 
[to  shew  the  malice  of  the  defendant  (8).] 

In  an  actioq  on  the  case  for  publishing  a  libel  against  the 

I  Caitwri^ht  T.  Wrigbt,  5  B.  A:  A.  615.    m  Lee  v.  HnsoD,  Peake's  N.  P.C.  166. 


against  defendant  for  a  libel  on  Napoleon  Bonaparte,  the  evidence 
on  the  part  of  the  prosecution  was  as  follows  ;  1.  A  witness  proved, 
that  he  had  purchased  several  copies  of  the  book,  contaiaing  the 
libel  in  question,  of  a  certain  bookseller,  which  copies  he  had  marked 
at  the  time.  2.  The  bookseller  proved  that  defendant  was  the  pub- 
lisher of  the  book,  and  employed  him  to  dispose  of  the  copies  on 
his  account,  and  that  he  had  accounted  for  them.  3.  An  interpreter 
was  then  called^  who  swore  that  he  understood  the  French  langiutge^ 
and  that  the  translation  was  correct  The  interpreter  then  read  the 
whole  of  that  which  was  charged  to  be  a  libel  in  the  original^  and  then 
the  trandation  was  read  6y  the  derh  at  Nisi  Prnu. 

(8)  Charlter  v.  Barret,  Peake's  N.  P.  C.  22.  So  in  Rustel 
V.  Macauister,  Middx.  Sittings  after  U.  T.  1807.  I  Canp.  N.  P.  C« 
49.  n.  tne  plaintiff,  having  proved  the  words  laid  in  the  declaration, 
offered  evidence  of  other  actipnable  words  spoken  by  the  defendant 
afterwards ;  this  being  objected  to  on  the  ground  that  these  latter 
words  might  become  the  subject  of  a  future  action,  Ld.  Eeol  thorough 
overruled  the  objection,  observine,  that  evidence  might  be  given  of 
ipny  words  as  well  as  any  act  of  the  defendant  to  shew  qw)  ammo  he 
spoke  the  words  which  were  the  subject  of  the  action.  Still,  how- 
ever, it  would  be  the  duty  of  the  judge  to  tell  the  jury,  that  they 
mu&t  give  damages  for  those  words  only,  which  were  tne  subject  of 
the  action.  So  per  Sir  J.  Mansfield,  in  Finnerty  v.  Tipper,  Sittings 
after  H.  T.  49  G.  3.  See  2  Campb.  76.  '<  In  actions  tor  words,  it 
has  been  allowed  to  give  evidence  of  words  subsequently  spoken, 
for  the  purpose  of  shewing  that  the  original  words  were  spoken 
malidonsly  and  to  injore:"  but  see  Mead  v.  Daubigny,  Peake*s 
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defendant  in  a  paper  entitled  the  Weekly  Political  Raster*, 
a  witness  was  called,  who  proved  that  he  had  purchased 
one  of  the  papers  containing  the  libel  in  question  h^ore  the 
action  was  brought ;  he  was  then  proceeding  to  prove  that  he 
had  purchased  another  copy  of  the  same  paper  o/fer  the  ac- 
tion was  brought  This  was  objected  to,  on  the  part  cMf  the 
defendant,  on  the  ground  that  the  publication  of  the  last-men- 
tioned  copy  might  become  the  subject  of  a  future  action,  and, 
therefore,  that  it  ought  not  to  be  given  in  evidence  to  increase 
the  damages  in  this  action.  But  Lord  EUenborough,  C  J. 
was  of  opinion,  that  although  it  was  not  admissible  for  the 
purpose  of  aggravating  the  damages,  yet  it  was  evidence  to 
shew  that  the  paper  was  circulated  deliberately.  But  in 
Finnerty  v.  Tipper  ^  Sir  J.  Mansfield  ruled,  that  the  plaintiff 
could  not  give  in  evidence  other  subsequent  libels  published 
concerning  him  by  the  defendant,  unless  they  directly  re- 
ferred to  the  libel  set  forth  in  the  declaration.  A  nd  in  Stuart 
V.  Lovell,  2  Stark,  93.  Lord  £llenborough,  C.  J.  held  that  the 

Elaintiff  could  not  give  in  evidence  subsequent  publications 
y  the  defendant,  where  the  intention  of  the  publication  in 
question  was  not  equivocal. 

Under  the  plea  of  not  guilty  the  plaintiff  cannot  adduce 
evidence  to  shew  that  the  allegations  in  the  libel  are  false'. 

Where  a  libel  contains  matters  imputing  to  another  a  crime 
capable  of  being  tried,  evidence  cannot  be  received  at  the 
trial  of  the  truth  of  those  imputations.  Where,  therefore,  the 
libel  contained  imputations  that  certain  persons  at  M.  had 
been  guilty  of  murder,  the  court  held%  that  the  judge,  at  the 
trial,  properly  refused  evidence  of  the  truth  of  the  transac- 
tions stated  in  the  libel  to  have  taken  place  at  M.  The  de- 
fendant cannot,  either  in  bar  of  the  action,  or  in  mitijnition  of 
damages,  give  in  evidence  other  libels  published  of  him  by 
plaintiff,  not  distinctly  relating  to  the  same  subject'. 

u  PluDkett  T.  Cobbett,  before  Ld.  £1-  p  Stuart  t.  Lowell,  2  Stark.  93. 

leDboroQgfa,  Middx.   Sittings,  26th  q  R.  ▼.  Burdett,  4  B.  &  A.  145. 

May,  1804,  IffSS.  r  liay  ▼.  Brown,  3  B.  ft  C.  1 13. 
o  2 Camp. N. P.O. 72. 


N.  P.  C.  125.,  where,  in  an  action  for  slander.  Lord  Kenyan,  C.  J. 
copfined  thi6  doctrine  to  words  not  actionable  in  themselves ;  ad- 
mitting, however,  that  such  words  might  be  given  in  evidence, 
although  it  appeared  they  were  not  spoken  to  the  same  person,  to 
whom  the  slander  was  alleged  in  the  declaration  to  have  been 
spoken,  N.  This  distinction  was  exploded  by  Lord  EUenborough  in 
the  preceding  case  of  Rustel  v.  Macquister,  who  observed  that  it 
was  not  founded  upon  any  principle. 
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General  evidence,  that  the  plaintiff  has  been  in  the  habit 
of  libelling  the  defendant'  is  inadmissible. 

It  is  not  competent  to  a  defendant  charged  with  having 
pubiisbed  a  libel,  to  prove  that  a  paper  similar  to  that  for  the 

{publication  of  which  he  is  prosecuted,  was  published  on  a 
braner  occasion  by  other  persons,  who  have  never  been  pro- 
Mctited  for  it^ 

Proof  that  the  libel  Was  contained  in.a  letter*  directed  to 
the  plaintiff,  and  delivered  into  the  plaintiff's  hands,  is  not 
sufficient  proof  of  publication  to  maintain  an  action  (9). 
The  writing  and  publication'  must  both  be  proved. 

In  an  action  for  a  libel,  contained  in  a  letter  written  by 
the  defendant's  daughter,  who  usually  wrote  his  letters  of 
business,  but  there  not  being  any  evidence  given  to  shew  that 
she  was  authorized  or  instructed  by  him  to  write  the  letter 
in  question  or  that  he  had  recognised  it ;  it  was  holden^,  that 
there  was  not  any  evidence  to  go  to  a  jury  against  the  defen- 
dant, inasmuch  as  it  was  not  an  act  within  the  scope  of  the 
daughter's  authority. 

There  having  been  in  a  libellous  letter  a  reference  to  a 

Sewapaper*,  as  the  authority  upon  which  the  libel  was 
»unaea,  it  was  holden,  that  the  newspaper  referred  to  might 
be  given  in  evidence  on  the  general  issue,  in  mitigation  of 
damages.  Defendant  may  have  the  whole  of  the  publication 
read  from  which  the  passages  charged  are  extracts*. 

Plaintiff  declared  as  proprietor  and  editor  of  a  newspaper^; 

t  Wakley  ▼.  JohnsoD,  R.  ft  M.  4ft2.  %  1  Moore^  (C.  P.)  477. 

Best,  C.  J.  7  HatdiQ^  ▼.  Greening,  1  Moore,  (C. 
t  R.  V.  Holt,  5  T.  R.  436.  P.)  477.  8  Taant.  42  8.  C. 

u  Phillipe  ▼.  Jansen,  2  Esp.  N.  P.  C.  z  Mullett  v  Hulton,  4  Esp.  N.  P.  C. 

625.  per  Kenyon,  C.  J.  S.  P.  admitted        248 .    ElleDborougb,  C.  J. 

by  Chambre,  J.  in  R.  ▼.  Hombrook,  a  Cooke  v.  Hugiie^  R;  &  M.  1 12. 

Peyon  Summer  Asnzet,  1812,     MS.  b  Heriot  v.  Stuart,  1  Esp.  N.  P.  C.  437. 


(9)  The  same  point  was  admitted  in  Hick*8  case,  in  the  Star 
Chamber,  Hob.  215.  But  an  indictment  or  information  may  be 
sustained  in  this  case,  because  such  letter  being  a  provocation  to  a 
challenge  aod  breach  of  peace,  is  considered  as  a  misdemeanor* 
Per  Chambre,  J.  in  R.  t«  Hombrook,  Devon  Summer  Assizes,  1812, 
who  there  said  <*  It  is  not  necessary  to  constitute  a  publication  in  a 
criminal  prosecution  to  shew  that  it  has  been  published  to  the  world. 
It  is  sufficient  if  it  is  sent  to  the  party  libelled,  its  criminality  depend- 
ing upon  its  tendency  to  provoke  the  party  libelled  to  a  breach  of 
tlitt  peace.**  The  delivery  of  a  newspaper  to  the  officer  at  the  stamp- 
office,  is  a  sufficient  publication  to  sustain  an  indictment  for  a  libel  in 
that  paper.     R.  v.  Amphlet,  4  B.  &  C.  35. 

Vpd*  11.  B  B 
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it  was  proved,  that  plaintitT  was  proprietor,  but  that  his 
servant  was  editor ;  this  was  holden  to  be  a  fatal  variance. 

The  proceedings  against  the  printers,  publishers,  and  pro- 
prietors of  newspapers,  either  civilly  or  criminally  (10),  for 
any  libel  contained  in  such  paper,  are  much  focilitated  by  a 
late  statute,  viz.  38  6.  9.  c.  78.  by  which  it  is  enacted*,  that 
no  person  shall  print  or  publish  any  newspaper,  until  an  affi- 
davit (or  affirmation,  in  case  of  a  quaker)  shall  have  been  de- 
livered at  the  stamp-office,  setting  forth'  the  real  and  true 
names,  additions,  descriptions,  and  places  of  abode,  of  the 
printer,  publisher,  and  of  aU  the  proprietors,  if  they  do  not 
exceed  two,  exclusively  of  printer  ana  publisher;  if  they  do, 
then  of  two  of  such  proprietors,  exclusively  of  printer  and 
publisher,  specifying  the  amount  of  shares,  the  true  descrip* 
tion  of  the  building  wherein  such  paper  is  intended  to  be 
printed,  and  the  title  of  such  paper.  If  the  proprietors  ex- 
ceed two%  then  two  whose  proportional  shares  in  the  pro- 
perty shall  not  be  less  than  the  proportional  share  of  any 
other  proprietor,  exclusively  of  printer  and  publisher,  shall 
be  named  and  described  in  the  affidavit  or  affirmation.  This 
affidavit  or  affirmation  must  be  renewed  as  often  as  printer, 
&c.  shall  change  their  abode,  or  printing-office,  or  as  often 
as  commissioners  for  stamp  duties  shall  require^  It  must 
be  signed  by  the  parties  making  it<,  and  taken  by  a  commis- 
sioner, or  person  specially  appointed  bv  commissioners.  It 
must  be  sworn  by  all  the  parties\  if  they  do  not  exceed 
four ;  if  they  do,  then  by  four,  who  shall  give  notice  to  the 
other  parties  not  swearing,  under  a  penalty  of  50/.  Such  af- 
Jidavits  or  affirmations  shall  he  filed ',  and  the  same,  or  eerti- 
fied  copies  thereof ^  shall,  in  all  proceedings,  civil  and  criminal, 
touchmg  any  newspaper  therein  mentioned,  be  received  as 
conclusive  evidence  of  the  truth  of  the  matters  contained  in 
such  affidavit  against  the  persons  swearing,  and  against  pro^ 
prietors  named  but  not  sworn  (11),  unless  such  persons  shall 


c  S.  1. 

%  8.6. 

d  8.2. 

h  8.6. 

e  8.3. 

i  8.  9. 

f  8.4. 

(10)  The  proprietor  of  a  newspaper  is  answerable  criminally  as 
well  as  civilly  for  the  acts  of  his  servants,  in  the  publication  of  a  libel, 
although  it  can  be  shewn,  that  such  publication  was  without  the 
privity  of  the  proprietor.    R.  v.  Walter,  3  Esp.  N.  P.  C.  21. 

(11)  Before  this  statute^  it  had  been  holden,  in  the  case  of  R.  v. 
Topham.  H.  31  G.  3.  B.  IL  4  T.  R.  126.»  where  the  defendant  was 


LIBEL.  1051 

bflie  cl^li▼6red  to  the  cpmiBimeQiersy  piwiously  ta  the  date 
of  the  Dewflpafaier  in  queetioot  iiii  affidavit  pr  affira^ation  oC 
their  haying  ceased  to  be  print^^,  ff.c.  of  auch  paper ;  aod 
by  the  lltb  aieeitioD  it  ia  enacted,  that  afjber  avpb  affidavit 
ibal)  be  produced  in  evidence  againat  the  peinonv  aigning 
the  same,  &c. ;  and  after  a  newspaper  shall  be  produced  in 
evidence,  entituled  in  the  same  manner  as  the  newspaper 
mentioned  in  such  affidavit;  ai^d  wherein  the  name  of  the 
printer  and  publiaher^  and  place  of  printingi,  shall  be  the 
same,  it  shall  not  be  necessary  for  the  plaintiff,  informant^ 
or  prosecutor,  or  person  seeking  to  recover  any  of  the  pe- 
ni^lties  given  by  tnis  act,  to  prove  that  the  newspaper,  to 
which  such  trial  relates,  was  purchased  at  any  house,  &c, 
belonging  to  or  occupied  by  the  defendants  or  their  servants, 
&c.  or  where  they  usually  carry  on  the  business  of  printing 
or  publishing  such  paper,  or  where  the  same  is  usually 
sola. 

The  affidavit,  together  with  the  production  of  a  newa- 
pa|>er,  corresponding  in  eveiy  respect,  with  the  description 
of  it  in  the  affidavit^  is  not  only  evidence,  of  the  publication 
of  such  paper  by  the  parties  named,  but  is  also  evidence  of 
its  publication  m  the  county  where  the  printing  of  it  is  de- 
scribed to  be. 

By  the  13th  section,  certified  copies  of  such  affidavits,  &c. 
aball  be  delivered  by  commissioners,  or  proper  officer,  on 

Eayment  of  1«.    A  copy  of  such  affidavit,  &c.  certified  to 
e  a  true  copy,  under  the  hand  of  commissioners,  or  proper 
officer,  shall,  on  the  proof  of  hand-writing  only,  without 

E roving  the  person  signing  to  be  a  commissioner  or  officer, 
e  proof  of  tne  swearing,  or  affirmation  and  contents,  and 
that  it  ha9  been  sworn  or  affirmed  according  to  the  statute. 
Every  printer  or  publisher  must^,  within  aiz  days  after  pub^ 
lication,  deliver  a  copy  of  his  paper,  signed  by  himself  or 

Ic  a.  ▼.  Hart,  to  Bait,  M.    See  also       1  8. 17.  bafcaca  E.T.  Wiiits,iib.aap. 
E.  V.  WiiH^  a  Camp.  N.  P»  C.  100. 


indicted  f^^r  haying  published  in  a  newspaper  a  Jibel  reflecting  pn  the 
Hf^emory  of  a  dead  person,  that  evidence  thi^t  the  p^per.had  been  sold 
at  the  office  of  the  defendant,  that  the  defendant,  as  proprietor  of 
the  paper,  had  given  a  bond  to  the  stamp-office,  pursuant  to  stat  29 
Q.  3.  c.  50, 1^  10.  for  securing  the  duties  on  the  advertisement^,  and 
(that  he  had  from  time  to  tin^e  applied  to  the  stamp-offioe,  rejecting 
.t^e  duties  on  the  paper*  wa^  evidence  to  be  left  to  the  juiyt  to  shaw 
that  the  defaidant  was  die  publisher. 
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hit  potliBher,  with  bis  name  tod  place  of  abode,  to  com^ 
rnisBioner  or  other  officer,  and  any  perBon  may  apply  for  and 
•hall  obtain  the  same  at  an^  tim^  within  two  years  frooi  the 
day  of  publication,  (on  giving  surety  to  return  it)  for  the 
purpose  ef  predncing  it  in  evidence  in  any  proceeding,  civil 
or  criminal. 

It  was  observed  in  the  preceding  section,  that  where  the 
defendant  contends  that  the  libel  is  true,  he  must  justi^  on 
record ;  but  where  the  facts  to  be  proved  on  the  part  of  the 
defendant  do  not  constitute  a  complete  justification,  as 
where  they  shew  a  ground  of  suspicion  not  amounting  to 
actual  proof  of  the  plaintiff's  ^nilt,  such  facts  may  be 
given  in  evidence,  on  tne  generail  issue,  in  mitigation  of  da* 
magerf*  (19). 

Doubts  having  arisen,  whether,  on  the  trial  of  an  indict* 
ment  or  information  for  a  libel,  upon  the  plea  of  not  guiltyi 

m  Knobd  t.  Fallcr,  "Peake*!  Er.  2S7.  Ed.  S. 


(12)  So  in  Sir  John  Earner  v.  Merle,  before  Lord  Ellenborough, 
which  was  an  action  for  words  of  insolvency,  the  defendant  was  per-f 
mitted  to  prove  that  at  the  time  there  were  romouis  in  circulation 
that  the  plaintiff's  acceptances  were  dishonoored.  And  in  a  case 
before  Le  Blanc,  J.  at  Worcester,  that  leaned  judge  received  evidence 
under  the  genesal  issue,  that  the  plaintiff  had  be^  guilty  of  attempts 
to  commit  the  crime,  which  the  defendant  bad  imputed  to  him^ 
2  Camp.  JL  P.  C.  253. 254«  So  in  the  case  of  the  £.  of  Leicester 
V.  Walter,  2  Camp.  N.  P.  C.  251.  the  defendant  was  permitted  to 
prove,  under  the  eeneralissue,  in  mitigation  of  dama^,  that  before 
and  at  the  time  of  (he  publication  of  tbe  libel,  the  plamtiff  was  gene* 
Tally  suspected  to  be  ^ilty  of  the  crinici  thereby  imputed  to  him,  and 
that  on  account  of  this  suspicion,  his  relations  and  acquaintance  bad 
ceased  to  associate  with  him.  And  in  Wyat  v.  Gore,  Uolt*8  N.  P.  C. 
299.  Gibbs,  C.  J.  permitted  the  defendant,  under  the  general  issue, 
to  prove  that  the  substance  of  the  libel  charged  in  the  declaration 
had  been  previously  published  in  a  newspaper,  uid  held  Uiat  it  was 
not  necessary  to  lay  a  basis  for  this  evidoioe  l^  producing  the  news* 
paper.  In  -—  v.  Moor,  in  an  action  of  slander  imputing  a  specific 
charge  of  unnatural  practices  to  plaintiff,  where  the  oeclaration  con- 
tained the  usual  allegraon  of  good  fame,  &c.  it  was  holden,  that  the  wit- 
ness  who  proved  the  words  might  be  asked,  upon  cross-examination, 
whether  he  had  not  heard  reports  in  the  nei^bourhood,  that  the 
{plaintiff  had  been  guiltv  of  similar  practices,  m  order  to  diminish 
the  damages.  See  1  Mu  and  S.  284.  But  although  general  reports 
have  been  admitted  in  mitigation  of  damages,  under  the  general 
issue,  specific  hc^  are  not  so  admissible.  Mills  v.  Spencer,  Holt*! 
fr.  P.  C.  535,  Gibbs»  C.  i. 
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it  was  competent  to  the  jury  to  give  their  verdict  upon  the 
whole  matter  in  issue,  it  was  by  stat  32  Greo.  3.  c.  60.  enacted 
and  declared^  that  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  toe  whole  matter  put  in  issue,  and 
shall  not  be  required  or  directed  Iw  the  court  to  find  the  de* 
fendant  guilty,  merely  on  the  proof  of  the  publication,  and  of 
the  sense  ascribed  to  the  same  in  the  indictment  or  informa* 
tion :  provided",  that  the  coutt  shall  give  their  opinion  and 
direction  to  the  jury  on  the  matter  in  issue,  as  in  other  crimi- 
nal cases ;  and  provided  also*,  that  the  jury  may,  in  their 
discretion,  find  a .  special  verdict,  and  also^  that  the  defen- 
dants, if  found  guilty,  may  move  in  arrest  of  judgment  as 
before  the  passing  this  act. 

The  reader  who  is  desirous  of  inveptigatiog  the  law  of 
libel  and  slander  as  applied  in  Scotland,  is  referred  to  a  very 
learned  and  ingenious  work  lately  published  at  Edinburgh, 
by  John  Borthwick,  Esq.  advocate.  It  is  worthy  of  consi* 
deration,  whether  a  portion  of  that  law  might  not  be  intro- 
duced with  effect  into  our  system.  I  allude  more  particularly 
to  that  part  which  relates  to  a  recantation  of  the  calumny. 
See  Bortnwick's  Introduction,  p.  3. 

a  S.  a.  p  8. 4. 

o8.a. 
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MAUCIOUS  PROSECUtlON. 

h  Of  the  Action  on  the  Ca»e  for  a  MaBeiotU  Phosetviioh, 
4ind  in  iohai  Cases  such  Afition  mdy  be  huUntained. 
IL  t>jr  the  Declaration — Jbtfenee — kindence. 


t*  Of  the  Action  on  the  base  for  a  MaUdous  Pirasecutiom, 
and  in  what  Cases  such  Action  may  be  maintained. 

Ah  action  on  the  case  lies  against  any  person  who  mali- 
ciously, and  without  probable  cause,  prosecutes  another, 
whereny  the  party  prosecuted  sustains  an  injury,  either  in 
person,  property,  or  reputation. 

The  action  on  the  case  for  a  malicious  prosecution,  bears 
a  strong  analogy  to  the  old,  and  now  obsolete,  action  for  a 
conspiracy ;  hence,  it  is  frequently  termed  an  action  on  the 
case  in  the  nature  of  a  conspiracy*.  But  the  grounds  of  the 
old  action  for  conspiracy  are  narrow  and  confined,  when 
compared  with  those  on  which  the  action  on  the  case  for 
malicious  prosecution  is  founded. 

The  action  for  a  conspiracy  having  been  framed  according 
to  the  precise  terms  of  a  writ  in  the  register,  whose  limits  it 
does  not  presume  to  transgress,  lies  only  in  cases  where  two 
or  more  persons  maliciously  conspire  to  indict  any  person 
fiilsely  of  treason  or  felony  %  who  is  afterwards  lawfully  ac- 
quitted. The  action  on  the  case  for  a  malicious  prosecution 
▼aries  its  form  as  the  circumstances  of  each  particular  griev- 
ance may  require.    Whatever  engines  of  the  law  malice  may 

a  Manh  t,  Vaugfaan  and  anoUier,  Cio.  TVeby,  C.  J.  Utat  a  conspiracy  lies 

Eliz.701.    Milli  y.  MUls,  Cio.Car.  only  for  procuring  anoUier  to  be  in- 

339.  dieted  for  Hrewoii  w  fUonff^  where 

b  See  tb«  opinioni  of  Holt,  C.  J.  and  liHi  wat  in  danger.    Ld.  Ray bk  379. 
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employ  to  compass  its  evil  designs  against  innocent  and  unof- 
fending persons,  whether  in  the  shape  of  indictment  or  in- 
formation^y  which  charge  a  party  with  crimes  injurious  to 
bis  fiime  and  reputation,  and  tend  to  deprive  him  o{  his 
liberty ;  or  whether  such  malice  is  evinced  by  malicious  ar« 
feats,  or  by  exhibiting  groundless  accusations  merely  with  a 
▼iew  to  occasion  expense'  to  the  party,  wbo  is  under  the 
necessity  of  defending  bioMelf  against  them,  this  action  on 
the  case  affords  an  adequate  rem^y  to  the  party  injured.  It 
ma]^  be  brought  against  one  only* ;  and  where  it  is  brought 
against  two  or  more  defendants,  although  a  conspiracy  be 
alleged  in  the  declaration,  and  a  verdict  be  found  lor  all  the 
defendants  except  one,  yet  plaintiff  will  be  entitled  to  judg- 
ment^  On  the  contrary,  the  action  for  a  conspiracy  must 
be  brought  against  two  persons  at  the  least*,  because  the  gist 
of  the  action  is  the  conspiracy ;  and  if  one  only  be  found 
guilty^,  or  if  all  except  one  are  discharged  by  matter  of  law^ 
the  action  fails.  And  to  maintain  an  action  for  a  conspiracy, 
the  party  indicted  must  have  been  acquitted  upon  a  good 
indictment^  by  verdict,  for  such  is  the  language  of  the  writ, 
**  legUimo  modo  acquietatus^**  or  **  lawfully  acquitted,"  which 
imports  such  an  acquittal  of  the  crime  charged  as  will  entitle 
the  party  to  plead  auierfoits  acquit^  in  case  he  be  afterwards 

i)ro6ecuted  for  the  same  crimed  But  in  an  action  on  the  case 
or  a  malicious  prosecution,  it  is  not  necessary  that  the  plain- 
tiff should  allege  or  prove  such  an  acquittal;  for  it  may  be 
brought  under  circumstances  which  preclude  the  possibility 
of  such  an  acquittal;  as  1st,  where  a  bill  of  indictment  has 
been  preferred  and  returned  ignoramus".  Sdly,  Where  the 
indictment  has  been  preferred  coram  non  judice^.  And 
lastly,  where  the  party  has  been  acquitted  on  a  defect  in  the 
indictments 

Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on 
the  ground .  of  the  insufficiency  of  the  indictment  was  a 
material  objection,  where  the  subject  matter  of  the  indict* 
ment  did  not  affect  the  reputation  of  the  party  accused,  and 
he  had  not  been  imprisoned,  because  scandal  and  imprison- 
ment yrere  at  that  time  considered  as  the  only  kinds  of 

G  Moor  ▼.  Sbuttor,  S  Shoir.  286.  i  lb.  in  sota. 

d  Jones  ▼.  Gwynn,  Qilb.  R.  185.    10  k  Bro.  Conspiiacie,  pi.  23. 

Mod.  148.  214.  1   Gilb.  199. 

e  Mills  V.  Mills,  Cio.  Car.  239.  m  Payn  t.  Porter,  Cio.  Jac.  490.  Agr. 
f  Price  V.  Crofts,  Rf^rn.  180.   FoSard       2  Roll.  R.  18S. 

T.  Evans  and odicss,  28bow. 60.  8ee  n  1  RoU.  Abr.  U2.  pi  9. 

also  Subley  t.  Mott,  1  Wils.210.  o  Jones  v.  Gwynn,  QUb.  186.  Wicks 
g  F.  N.  B.  260.  4to.  ed.  1765.  y.  FenUiam,  4  T.  R.  247. 

*h  28  Au.  12.  cited  in  F.  N.'B.  260. 
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damage  for  which  this  actioD  would  lie.  But  it  bsring 
been  decided,  in  the  case  of  Savile  v.  Roberts^,  that  the 
expense  incurred  by  a  groundless  prosecution,  without  scai>- 
da  I  or  imprisonment  of  the  party  accused,  was  sufficient  to 
support  this  action  where  the  indictment  was  good,  qtioad 
the  dsmage;  it  was  shortly  afterwards  holden,  in  a  caa^ 
where  the  subject  matter  of  the  indictoient  did  not  affect 
the  reputation  of  the  plaintiff,  and  where  the  only  damage 
which  the  plaintiff  had  sustained  was  the  expense  attend- 
ing the  prosecution,  that  this  action  migbt  be  maintained, 
although  the  plaintiff  had  been  prosecuted  on  an  inouflicieni 
indictment 

The  decision  of  Savile  ▼•  Roberts  has  been  confirmed  by 
the  case  of  Smith  v.  Hixon,  Str.  977*  more  fully  reported  in 
Ca.  Temp.  Hardw.  54.  where  it  was  adjudged,  that  a  hus- 
band alone  might  maintain  an  action  for  the  malicious  prose- 
cution of  his  wife,  the  expenses  of  y^h\c\\  had  been  defrayed 
by  the  husband.  The  case  of  Jones  ▼.  Gwynn  was  recog« 
nized  in  Chambers  v.  Robinson,  Str.  091.  and  tn  Wicks  v. 
Fentham,  4  T.  R.  Q47«  where  it  was  holden,  that  this  action 
would  lie,  although  plaintiff  had  been  acquitted  on  a  defect 
in  the  indictment,  the  subject  matter  of  which  did  not  affect 
bis  reputation.  See  also  Pippett  v.  Hearn,  5  B.  &  A.  ^34. 
where  it  was,  holden,  that  an  action  would  lie  for  the  mali- 
cious prosecution  of  a  bad  indictment  for  perjury. 

The  grounds  of  the  action  for  a  malicious  prosecution  are 
the  malice  of  the  defendant,  either  express  (I)  or  implied^ 

p  Salk.  13.  Cartli.  416.  Ld.  Raym.  374.    q  Jones  t.  Gwynn,  Gilb.  185.  10  Mod. 
S.  C.  148.  314. 

T  Poicel  V.  Macnamaia,  9  East,  361. 


(1)  If  the  indictment  be  found  by  the  grand  jury,  the  plaintiff 
must  proTe  express  malice,  per  Holt,  C,  J.  Lord  Kaym.  381.  unless 
ihe  facts  lie  within  the  knowledge  of  the  defendant.  ParroU  v. 
Fishwick,  Bull.  N.  P.  14. ;  but  in  a  fuller  note  on  this  case,  9  East, 
362.  tu  (b)  it  appears  that  this  position  is  hardly  warranted.  The 
case  was  this  :  in  an  action  for  maliciously  indicting  the  plaintiff  for 
perjury,  where  the  indictment  was  found,  and  the  plaintiff  acquitted 
by  verdict,  Ld.  Mansfield,  in  summing  up,  said  it  was  not  necessary 
to  prove  express  malice,  for  if  it  appeared  that  there  was  nojfnvbahle 
cause,  that  was  sufficient  to  prove  an  implied  malice,  which,  was  ail 
that  was  necessary  to  be  proved  to  support  his  action.  For  in  this 
case,  ail  the  facts  lay  in  the  defendant's  own  knowledge,  and  if 
there  were  the  least  foundation  for  the  prosecution,  it  was  in  his 
power,  and  incumbent  on  him,  to  prove  it.    Verdict  for  plaintift^ 
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W9ot  of  probable  cause*  (2),  and  an  iiyury  attatained  by  ibe 
plaintiff*  by  reason  of  the  malicious  prosecution,  either  in  bia 
person  by  imprisonment,  bis  reputation  by  the  scandal^  or  in. 
bis  property  by  the  expense.  If  the  plaintiff  cannot  prove 
any  such  injury,  he  cannot  maintain  the  action^ 

By  analogy  to  the  action  for  a  malicious  prosecution*,  the 
law  in  modern  times  has  permitted  an  action  to  be  maintained 
for  maliciously  arresting  or  holding  a  party  to  bail,  either 
where  there  is  not  any  debt  due,  or  where  the  party  is  held 
to  bail  for  a  larger  sum  than  is  really  due. 

•  Fanser  V.  Dwrliog,  4  Burr.  1794.  u  AdmiUed  in  Godin  v.  Wiksoek,  2 

t  Bjne  ▼.  Moore,  5  Taunt.  1S7.  Wila.  805.  per  Ld.  Camden,  C.  J. 


bOL  damases.  N.  The  indictment  was  for  perjury  committed  on 
the  trial  of  an  action  for  use  and  oocupatioD»  Drought  by  the  defen- 
dant against  the  plaintiff's  master. 

<*  Where  a  person  is  acquitted  by  a  jary»  malice  need  not  be 
pcoved  at  first,  on  the  part  of  the  plaintiff,  but  it  is  incumbast  on 
the  defendant  to  shew,  on  the  other  side,  that  there  was  a  probable 
cause ;  but  where  the  indictment  b  qusshed,  it  is  necessary  for  the 

?1aintiff  to  prove  express  malice***    Per  Burnett,  J.  in  Hunter  ▼• 
French,  Willes,  520. 

In  Lilwal  v.  Smallman,  Hereford  Summer  Assizes,  1753.  MSS. 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing  a 
shovel,  value  1  Id. ;  it  was  objected  that  express  malice  bad  not  been 
proved.  Poster,  J.  overruled  the  objection,  observing,  that  where 
the  indictment  is  for  felony,  defendant  cannot  object  that  express 
malice  is  not  proved :  but  on  indictments  for  misdemeanors,  evidence 
of  express  malice  must  be  given. 

(2)  In  Incledon  v.  Berry,  Devonshire  Summer  Ass.  1805,  recoe* 
nized  by  Dallas,  C  J.  in  Turner  v.  Turner,  1  Gow*s  N.  P.  C.  20. 
in  an  action  for  maliciously  indictii^  plaintiff  for  perjury.  Lens,  Serj. 
for  the  plaintiff,  having  proved  express  malice,  contended,  that  it 
was  not  necessary  for  Eim  to  proceed  any  further,  and  that  it  lay  on 
the  defendant  to  shew  probable  cause  for  having  instituted  the  pro* 
secution ;  but  Le  Blanc,  J.  ruled,  that  some  evidence  (thoueh  sligrbt 
evidence  would  be  sufficient)  must  be  given  on  the  part  of  Ae  pkan^ 
tiff  of  want  of  prolmble  cause,  before  the  defendant  could  be  called 
upon  for  his  defence. 

"  The  mestion  of  probable  cause  is  a  mixed  proposition  of  law 
and  ftct.  w  hether  the  circumstances  alleged  to  shew  it  probable 
or  not  probable  are  true,  and  existed,  is  a  matter  offset;  but  whe- 
ther, supposing  them  true,  they  amount  to  a  probable  cause,  is 
a  question  of  law.'*  Per  Lord  Mansfield,  C.  J.  and  Lord  Louffhbo* 
roush,  C.  J.  in  Sutton  v»  Johnstone,  1  T.  R*  545,  See  post.  Goldiag 
V.  Crowle,  p.  1062. 
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As  in  the  aoalqgoiit  action  for  a  nalicioiia  proaecutioo  it 
nust  appear  that  tlie  proaecution  is  determined'^  so  in  the 
action  for  a  malicious  arrest  it  must  be  stated  in  the  decla- 
ration^  tbuit  the  first  action  has  been  determined.  This  alle- 
gation must  also  be  proved,  and  it  is  not  sufficient  for  tbia 
purpose  to  put  in  a  judge's  order  to  stay  pnx^edin^  on 
payment  of  costs,  and  to  prove  that  the  costs  were  paid  ac- 
cordingly' (3). 

To  support  this  action,  malice,  and  that  the  arrest  was 
without  probable  cause,  must  be  alleged  and  proved.  The 
mere  not  proceeding  in  an  action  is  not  evidence  of  itself 
alone  sufGcient  to  support  this  action*.  But  where  there  are 
mutual  dealings  between  two  parties,  and  items  known  to  be 
due  on  each  side  of  the  account,  an  arrest  for  the  amount  erf 
one  side  of  the  account  without  deducting  what  is  due  on  the 
other  is  malicious,  and  without  probable  cause*.  So  where 
A.  arrested  B.  on  an  affidavit  or  debt  for  money  paid  to  his 
use,  but  did  not  declare  until  ruled  to  do  so,  and  afterwards 
discontinued  the  action  and  paid  the  costs,  it  was  boIden^ 
that  this  was  sufficient  |irjfrM2,/acte  evidence  of  malice  and  of 
the  absence  of  probable  cause. 

A.,  to  whom  a  sum  of  money  was  owing  from  B.%  sued 
out  a  writ  against  B.  for  the  purpose  of  holding  him  to  bail ; 
before  the  writ  was  served,  B.  went  to  the  bouse  of  A.  and 
paid  the  debt,  but  A.  did  not  immediately  after  such  pay- 
ment countermand  the  writ,  in  consequence  of  which  B.  was 
arrested  and  kept  in  prison  for  several  hours ;  B.  thereupon 
brought  an  action  against  A^,  allegiog,  that  after  payment  of 
the.  debt  it  became  the  duty  of  A.  to  have  countermanded 
the  writ,  and  that  he  had  wrongfully  neriected  so  to  do,  by 
reason  whereof  he  was  arrested;  it  was  holden,  that  the  ac- 
tion would  not  lie;  £yre,  C.J.  obseryii^,  that  the  plaintiff 
ought  to  have  inquired  at  the  time  when  be  paid  the  debt, 
whether  any  writ  bad  been  sued  out,  and  offering  to  pay 
whatever  costs  were  incurnsd  thereby,  to  have  requested  a 

z  PitkorT.LtnsiQr,  Oilh.  R.  163.  A4-  a  Aotiii  v.  Debnam,  3  B.  ft  C.  139. 

judged  on  ftpecial  denuner.  b  Nicholson  v.  Cfic^jll,  4  B.  ft  C.  21. 

7  1  £sp.  N.  P.  C.  80.  c  Scheibel  t.  Fairbain,  1  Bos.  ft  Pol. 
t  Sindair  y.  Eldxed,  4  Taunt.  7.  388. 


f  3)  &  to  prove  tbat  a  commissioii  of  bankrupt  has  been  duly  so- 
per»^ed,  at  is  not  sufficient  to  prove  an  order  signed  by  the  Chan- 
oellor  directing  it  lo  be  superseded,  the  writ  of  Supersedeas  under 
the  great  seal  ought  to  be  produced.  Pbynton  v.  Fonter,  3  Camp. 
M.  P.  C.  58.  Sw  farther  on  this  point,  post,  p.  1064,  Bristow  v. 
Heywood* 
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neMmfimaiid,  vrhkb  be  m^bt  take  to  tbeiberiff.  And 
Heath,  J.  said,  **  this  action  la  founded  otf  nienS  Qonfetaancet 
and  no  case  or  precedent  has  been  cited  to  shew  that  auch 
an  action  was  ever  maintained.  All  the  cases  of  arrest^  and 
bolding  to  bail  without  cause,  are  founded  on  malice.** 

In  like  mannbr  it  bai  been  bolden'^  that  evideoce  of  suing 
out  a  writ  and  arresting  a  partjr  thereon,  after  the  debt  has 
been  discharged  and  a  receipt  {[iven,  will  not  be  sufficient  to 
maintain  an  action  of  this  kind  m  a  case  where  actual  malice 
was  not  proved,  and  the  facts  of  the  case  precluded  any  in- 
ference of  malice. 

An  action  on  the  case  may  be  maintained  for  maliciously 
impleading  and  causing  the  plaintiff  to  be  excommunicated 
in  the  Ecctesiastical  Court%  whereby  he  was  taken  upon  an 
excom.  cap.  and  imprisoned^  until  he  procured  himself  to  be 
absolved. 

The  plaintiff  dedarad^  that  the  defendant  bad  sued  out  a 
JL  fm.  tttnn  a  judgment  given  againat  the  plaintiff  for  the  de- 
frndaa^  in.  aa  action  of  tie8|iaaB*  under  which  the  sheriff  took 
goodaof  the  alaihtiff  to  the  value  of  the  dalnage,  and  returned 
that  the  goods  remained  in  bis  bands  for  want  of  purciiaaera, 
and  that  the  defendant^  well  hunoing  ihis^  to  the  intent  to 
vex  ^e  plaintiffi  sued  out  another  j^/a»  under  which  the 
^beriff  levied  the  money  on  other  goods  of  the  plaintiff,  and 
paid  it  over  to  the  defendant.  After  not  guilty  pleaded,  and 
verdict  for  plaintiff,  it  was  holden,  on  motion  in  arrest  of 
ju^ment,  that  the  action  was  maintainable;  Hobart,  C.  J. 
(who  delivered  the  opinion  of  the  court)  observing,  that  the 
plaintiff  wits  twice  vexed  wijfuUv  by  the  defendant,  who  had 
first  one  execution  ibchoate,  which  he  ought  to  have  com- 

Eleted,  knowing  it,  and  not  to  have  taken  another ;  for  else 
e  might  take  twenty  executions* 

So  an  action  will  lie  for  falsely  and  maliciously  suing  out 
a  oommifision  of  bankruptcy  against  the  plaintiffs,  which 
was  ftfterwarda  superseded  (4) ;  end  in  auch  action  it  cannot 
he  objeotedi  at  least  after  veraict,  (hat  it  is  not  averred  in  the 
tlechinition»  that  the  plaintiff  had  not  at  any  tiaie  tXNMuitted 
an  act  of  bankruptcy.    To  prove  that  the  commfenon  has 

.diiaa(teT.Ghtt«B,2fiM.fcPaU|39.    f  Wat«trT.«retnu%Ho^SO|,iaa 
e  Hocking  t.  Matthews,  I  VtDti;  86^  I  Bsownl.  IS. 

g  Chapman  ▼.  Pickeiigil^  2  Wils.  145. 


(4)  For  another  remedy  in  this  case,  see  ante  p.  231,  and  Smith 
V.  Brooinhead,  7  T.  R.  300. 
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been  supereeded  tbe-writ  of  supeivedeas.  under  the.  great  aeal 
must  be  produced  \ 

But  an  action  will  not  |ie  against  a  person*  exhibiting  an 
information  for  intention  to  land  goods  without  paying  auty, 
if  the  goods  are  condemned  by  the  sub-commissioners,  though 
the  commissioners  of  appeal  reverse  the  condemnation. 

Where  a  justice  of  the  peace  maliciously  grants  a  warrant 
against  another^,  without  any  information,  upon  a  supposed 
cnaif[e  of  felony,  the  remedy  against  the  justice  is  by  an  ac- 
tion of  trespass  vi  et  armis,  and  not  by  action  on  the  case  (5). 

A.  a  captain  in  the  nayy,  was  accused  by  his  commander 
in  chief  of  neglect  of  duty,  disobedience  or  orders,  &c.  A. 
having  been  tned  by  a  court  martial,  was  honorably  acquitted, 
after  which  he  brought  an  action  in  the  Court  of  Exchequer, 
a^inst  his  commander,  for  a  malicious  prosecution.  A  ver- 
dict havinff  been  found  for  the  plaintiff,  a  motion  was  made 
in  arrest  of  judgment,  which,  after  a  veiy  ehiborate  discussion 
was  refused ' ;  but  the  defendant  afterwards  brought  a  writ 
of  error  in  the  Exchequer  Chamber,  where  the  judgment  of 
the  Court  of  Exchequer  was  reversed ".  This  reveisal  was 
afterwards  affirmed  m  the  House  of  Lords*. 

An  action  will  not  lie  to  recover  dama^*  sustained  by 
the  plaintiff  in  defending  a  vexatious  ejectment  brought 
against  him  by  the  defendant,  in  which  the  nominal  plaintiff 
has  been  non-prossed  (6). 

h  Fpynton  v.  Fonter,  3  Camp.  N.  P.  C.  1  Sutton  t.  Johnstone^  1 T.  R.  501. 

68.  m  lb.  660. 

i  Rejnolds  v.  Xenaedy,  1  Wilt.  S32.  n  1  Bio.  P.C.76.1biiiUB'^  Ed. 

on  BnQcfiom  Ireland.  o  PurtonT.Honnor,!  BoB.ftFttl.S06. 
k  Moijsan  t.  Hughes,  3  T.  R.  266. 


(5)  **  Where  the  immediate  act  of  imprisonment  proceeds  from 
the  defendant,  the  action  must  be  trespass,  and  trespass  only;  bat 
where  the  act  of  imprisonment  by  one  penon  is  in  consequenee  of 
information  from  another,  there  an  action  upon  the  case  is  the  pio- 
per  remedy,  because  the  injury  is  sostainea  in  consequence  of  the 
wrongful  act  of  that  other."    P^r  Ashhmst,.  J.  S.  C. 

J 6)  Under  what  circumstances  an  action  will  lie  for  a  malicious 
1  veamtioos  suii^  see  notes  on  Co.  Litt.  161.  a«  (4)  IV.  and  MartiR 
V.  Lincoln,  M.  27  Car.  2.  C.  B.  BulL  N.  P.  13. 
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11.  Of  the  Dedaraikm^^Drfenee-^Etidenee. 

The  declaration  must  state  all  the  material  circumstancea 
attending  the  malicious  prosecution,  and  bow  it  was  disposed 
of';  beoAuse,  until  that  be  determined,  it  cannot  be  known 
whether  the  prosecution  were  malicious  or  not^,  and  this 
absurdity  might  follow,  that  plaintifT  might  recover  in  the 
action,  and  yet  be  afterwards  convicted  on  the  original  pro- 
secution  (?}• 

Care  must  be  taken  in  framing  the  declaration,  so  as  to 
avoid  any  objection  being  raised  on  the  ground  of  a  variance. 
For  where  in  the  declaration  it  was  stated,  that  the  trial  and 
the  acquittal  both  took  place  **  in  the  court  of  our  lord  the 
king,  before  the  king  himself;**  and  upon  the  production  of 
the  record  in  evidence,  it  appeared,  that  the  trial  was  before 
the  chief  justice^  at  nisi  prius,  and  that  the  acquittal  was  by 
the  judgment  of  the  court  in  bank,  the  variance  was  holden 
to  be  filtal^  But  where  the  allegation  was,  '*  that  the  plainr 
tiff,  by  a  juiy  of  the  county  of  ,  was  duly  and  in  a 

lawful  manner  acquitted,**  and  by  the  record  it  appeared, 
^  that  the  jury  found  the  plaintiff  not  gviUy^  and  upon  that 
verdict  ihtjudf^nent  of  the  eaurt  was,  that  the  plaintiff  should 
go  thereof  acauitted  ;**  it  was  holden  sufficient,  by  construing 
the  words  readendo  singula  singulis,  that  the  plaintiff  wa? 
duly  acquUted  by  the  jwry;  that  is,  found  not  guilty  of  the 
lacts,  and  in  a  lawful  manner  acquitted;  that  is,  by  the  judg- 
ment of  acquittal  pronounced  by  the  court'. 

If  it  appear  on  the  face  of  the  declaration,  that  the  court 
in  which  the  indictment  was  tried  had  authority  to  hear  ani 
determine  upon  it,  it  is  sufficient ;  and  there  is  not  any  ne- 
cessity for  copying  exactly  the  style  of  the  record ;  but  if  the 
declaration  describe  a  court  of  mcompetent  authority,  it  is 
bad.  This  distinction  may  be  illustrated  by  the  following 
case :  the  declaration  stated  plaintiff  to  have  been  indicted  at 
the  general  quarter  sessions* ,  and  by  the  record  it  appeared 

P  Araodell  V.  Tkegono,  YcIt.  116.  r  Woodford  v.  Ashley,  1 1  East,  508. 

q  Lewis  T.  Famll,  Str.  114.    Fwker  v.    s  HunterT.  Ftencb,  WiHes,  517. 
UnSl^,  QUb.  a.  163.  t  Busbj  t.  Watson,  S  Bl.  1060. 


(7)  The  want  of  this  averment  is  cured  by  verdict  Skinner  v. 
Ganton,  1  Sannd.  228«  because  it  will  be  presumed,  that  it  has  been 
proved  at  the  triaL  Per  Denisoo,  J.  in  Ftoton  v.  Marshall^  B.  R.  M. 
28  G.  2.  MSS. 
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that  he  bad  been  indicted  at  the  general  aeaaiont ;  the  word 
quarter  waa  rejected  as  surplusage,  because  plaintiff  had  been 
indicUKl  for  an  offence  cognizable  at  the  general  sessions ;  but 
if  the  offence  had  been  cognizable  only  at  the  quarter  ses- 
sions, the  declaration  would  have  been  bad. 

So  where  it  was  stated  in  the  declaration*  that  the  plain- 
tiff had  been  indicted  as  a  common  barretor  before  certaio 
justices,  ad  felonias,  &;c.  nee  oon  ad  pacem  conservandam 
assignat :  and  defendant  having  demandfed  oyer  of  the  indict- 
ment, it  was  certiBed  to  have  been  taken  before  certain  jus- 
tices ad  pacem  conservandam  assignat;  it  was  holden  that 
the  action  lay,  on  the  ground  that  the  justices  mentioned  in 
the  indictment,  were  not  justices  of  another  nature  or  power 
than  those  which  were  mentioned  in  the  declaration ;  both 
were  justices  of  the  peace,  and  such  as  had  power  to  receive 
such  manner  of  indictment  It  was  admitted,  however,  if 
the  declaration  had  mentioned  justices  of  assize,  and  the  cer- 
ti6cate  had  been  of  a  thing  taken  before  justices  of  goal  de- 
livery, the  variance  would  have  been  fatal,  for  they  are 
distinct  in  power. 

Definee^ 

The  usual  defence  to  this  action  is,  that  the  defendant  had 
reasonable  or  probable  grounds  of  suspicion  against  the. 

i>laintiff.  It  is  not  necessary,  that  these  grounds  should  be 
^1  grounds;  for  if  it  can  be  inferred,  from  the  circumstances 
of  the  case,  that  the  defendant  was  not  actuated  by  any 
improper  motives,  but  an  honest  desire  to  bring  a  supposed 
offender  to  justice,  it  will  be  a  sufficient  answer  to  this  ac- 
tion*; because  such  circumstances  tend  to  disprove  that 
which  is  of  the  essence  of  the  action,  viz.  the  malice  of  the 
defendant  in  preferring  the  chai^  Formerly,  it  was  usual 
for  the  defendant  to  plead  a  justification  of  this  kind,  spe- 
cially; but  the  modem  practice  is,  to  give  it  in  evidence 
under  the  general  issue. 

If  the  plaintiff  prove  malice^,  yet  if  the  defendant  shew 
a  probable  cause,  be  shall  have  a  verdict,  and  the  judge,  not 
the  jury,  is  to  determine  whether  he  had  a  probable  cause ; 
and,  therefore,  where  the  plaintiff  having  brought  an  action 
against  the  defendant  for  a  malicious  prosecution  for  per- 
jury, obtained  a  verdict ;  upon  a  motion  for  a  new  trial  the 
court  set  it  aside,  (it  appearing  upon  the  report  of  the  judge 

9  Bim«l  T.  GowMttliiie,  Y«ir.  40.         j  GoUlnrT.Growlt,M.a6a.a.B.II. 
X  Cose  T.  Wlxral^  Cio,  Jac.  193.  Boll.  N.  P.  14.  Ssy,  lU  1.  S.  C. 
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that  there  was  a  probable  cause)  not  as  a  verdict  against  evi« 
dence,  but  as  a  verdict  against  law* 

This  is  an  action  on  the  case,  and  consequently  if  it  be  not 
brought  within  six  years  next  after  the  cause  of  action,  the 
statute  of  limitations*  may  be  pleaded  in  bar. 


The  plaintiff  must  produce  an  examined  copy  of  the  re« 
cord  of  the  indictmenti  and  where  there  has  been  a  verdict 
of  not  guilty,  of  the  acquittal. 

Amone  the  orders  and  directions  to  be  observed  by  jus« 
tices  of  tne  peace  at  the  sessions  in  the  Old  Bailey,  26  Ch.  2, 
prefixed  to  Kelyng*s  Report  of  Crown  Cases,  ed  1708,  is  the 
following  order,  viz. 

"  That  no  copies  of  any  indictment  for  felony  be  given 
without  special  order,  upon  motion  made  m  open  court  at 
the  general  gaol  delivery ;  for  that  the  late  frequency  of  ac- 
tions ajg;ainst  prosecutors^  which  cannot  be  without  copies 
of  the  indictments,  deterreth  people  from  prosecuting  for  the 
king  upon  just  occasions  (8).** 

In  Evans  v.  Phillips*  Monmouth  Sum.  Ass.  1703.  MSS, 
Adams,  Baron  (who  bad  been  recorder  of  London  for  sevearal 
years,)  said,  that  in  all  cases  of  indictments  for  misdemeanor, 
the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cases 
of  indictment  for  felony^  he  should  look  upon  the  copy  as  a 
surreptitious  record,  and  not  pav  any  regard  to  it,  unless  the 
judge  had  been  applied  to,  and  bad  ordered  a  copy. 

This  case,  however,  was  overruled  in  Legatt  v.  Tollervey, 
14  East,  302,  where  it  was  holden,  that  tne  record  of  toe 
indictment  for  felony  or  a  true  copy  must  be  received  in  evi- 
dence, although  it  does  not  appear  that  the  officer  producing 
the  record,  or  giving  the  copy,  had  any  authority  from  the 
court,  or  any  fiat  from  theattoffBey-genecal  for  that  purpose. 

The  distinction  betwmn  felony  and  misdemeanor  was  taken 

s  81  Jac.  1.  c  16. 


(8)  '<  If  A.  be  indicted  for  felonv  and  acquitted,  and  he  is  desi- 
rous of  bringing  an  action,  the  judge  will  not  permit  him  to  have 
a  copy  of  the  r^ord,  if  there  was  probable  cause  for  the  indictmcfnt ; 
and  he  cannot  have  a  copy  without  leave.**  Per  Holt,  C«  J.  Ld. 
Raym.  253. 
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by  Lord  Mansfield,  C.  J.  in  Morrison  ▼•  Kelly,  B.  R.  Middx. 
Sittings  after  Trin.  T.  2  Geo.  3. 1  Bl.  R.  385.  That  was  an 
action  for  a  malicious  prosecution,  in  indicting  plaintiff  for 
keeping  a  disorderlyhouse.  To  prove  the  fact,  the  clerk  <^ 
the  peace  for  the  Westminster  sessions  attended  with  the 
original  record  of  the  acquittal  Norton  objected,  that  there 
ought  to  be  a  copy  of  the  record  granted  by  the  court  bdbre 
which  the  acquittal  is  had,  in  order  to  ground  an  action  for 
a  malicious  prosecution.  But,  per  Lord  Mansfield,  although 
tbis  is  necessary,  where  the  party  is  indicted  {or  feiontf,  yet 
the  practice  is  otherwise  in  cases  of  misdemeanor. 

There  is  a  short  note  in  Strange's  Reports,  from  which  it 
appears  to  have  been  the  opinion  of  Lee,  C.  J.  that  if  the 
copy  of  the  indictment  has  been  granted  by  order  of  court, 
it  IS  sufficient,  although  it  was  not  granted  to  the  plaintiff  in 
the  action  for  malicious  prosecution,  or  at  his  instance. 

The  plaintiff  and  another  were  indicted  at  the  Old  Bailey 
sessions  for  foi^geiy*,  and  acquitted,  and  a  copy  of  the  in- 
dictment grant^  to  the  other  only.  In  this  action,  which 
was  for  a  malicious  prosecution,  the  plaintiff  offered  the 
copy  in  evidence,  and  the  order  at  the  Old  Bailey  was  read 
by  way  of  objection.  But  the  chief  justice  (Lee)  said,  he 
would  not  refuse  to  let  the  plaintiff  read  it  (the  copy  of  the 
indictment  ;)for  an  order  wot  not  neceuary  to  make  ii  evi- 
denee^t  nor  is  U  ever  produced  in  order  to  tniroduee  k.  So 
the  copy  of  the  indictment  was  read,  and  a  verdict  obtained 
for  the  plaintiff  which  the  court  refused  to  set  aside. 

An  averment,  that  the  suit  is  wholly  ended  and  deter- 
mined, is  evidenced  by  proof  of  the  rule  to  discontinue  upon 
payment  of  costs,  and  that  the  costs  were  taxed  and  paid*. 

So  where  a  suit  was  determined  by  a  rule  of  court,  it  was 
holden'  that  the  production  of  the  rule  of  court  was  suffi- 
cient evidence  of  that  fact 

This  action  cannot  be  maintained  without  proof  of  malice, 
either  express  or  implied  Malice  may  be  implied  from  the 
want  of  probable  cause,  biit  that  must  be  shewn  by  the 
plaintiff.  Proving  an  acquittal  for  want  of  prosecution,  is 
not  prknd  facie  evidence  of  malice  to  support  this  action. 

a  Joidan  t.  Lewis,  Str.  112S.  14  Esst,    c  Briitow  v.  Heywood,  1  Stuk.  N.  P. 

305.  n.  S.  C.  ftom  Ifr.  Foid*t  MS.       C.  4S.  4  Camp.  N.  P.C.  214.  &  C. 

See  alio  Str.  850.  4  Brook  v.  Carpenter,  3  Biosh.  297. 

b  Iiegattv.ToUervejr,  14  Eatt,  302. 8.  P. 

See  alio  Stockfleth  t.  De  Tattet,  4 

Camp.  N.  P.  C.  10. 
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In  an  action  for  a  malicious  prosecution  against  the  de- 
fendant* for  having  indicted  the  plaintiff  of  perjury,  the 
proof  on  the  part  of  the  plaintiff  (in  addition  to  the  formal 
proof  of  the  record  of  acquittal)  was,  that  after  the  indict- 
ment found  was  ready  for  trial,  the  prosecutor  (the  present 
defendant)  was  called,  and  did  not  appear;  on  which  the 
verdict  of  acquittal  passed.  Ld.  Ellenborough,  C.  J.  thought 
that  this  was  not  sufficient  to  support  the  action,  without 
evidence  of  express  malice,  or  at  least  of  circumstances 
evincing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  he  nonsuited  the  plain- 
titL  The  court  of  B.  R.  afterwards  concurred  in  opinion 
with  the  C  J.  N.  The  indictment  assigned  the  perjury  on 
an  affidavit  made  by  the  plaintiff  swearing  to  words  uttered 
by  the  defendant 

It  must  appear  that  the  plaintiff  was  acquitted  upon  the 
prosecution^  btfare  the  action  was  brought ;  but  the  day  of 
the  acquittal  is  not  materiaL  Hence,  where  it  was  stated  in 
the  declaration,  under  a  scilicet,  that  the  acquittal  took  place 
on  the  morrow  of  the  Holy  Trinity,  (which  all^tion  was 
not  accompanied  with  a  prout  patet  per  recordum)  and  by 
the  record  when  producea  in  evidence,  it  appeared  that  it 
took  place  on  Tuesday  next  after  Easter  Term ;  the  latter 
day  having  been  before  action  brought,  the  variance  was 
holden  to  be  immaterial,  on  the  ground  that  the  day  mentioned 
in  the  declaration  was  not  allied  as  part  of  the  description  of 
the  record  of  acquittal  (9).  So  where,  in  an  action  for  a  false 
return  to  a  fieri  tacias,  the  declaration  stated,  that  the  plaintiff 

e  PoxceU.T.  Macntman,  9  Satt,S6l.  Aihl^,  2  Camp.  N.  P.  C.  194.  Phil- 

f  Pun«U  Y.  Macnamani,  9  East,  167.  Jipa  Y.Shaw,  4  B.  Jb  A.  435.  and Stod- 

in  which  Pope  y.  Foiter,  4  T.  R.  590.  dart  y.  Palmer,  3  B.  &  C.  2. 

waaoTenuled.  See  abo  Woodford  y. 


(9)  **  There  are  two  sorts  of  allegattoiis ;  the  one  of  matter  of 
substance,  which  mast  be  substantially  proyed;  the  other  of  de- 
scription, wbicb  must  be  literally  proved.*'  Per  Ld.  Ellenborough, 
C.  J.,  S.  C.  **  Where  the  daylaia  is  made  part  of  the  description  of 
the  instrument  referred  to,  which  instrument  is  necessary  to  be 
proved,  the  day  laid  must  be  proved  as  part  of  that  instrument  But 
where  the  day  laid  is  not  material  in  itself,  and  need  not  have  been 
proved  as  laid,  supposing  the  truth  to  have  been  by  parol,  if  the  fact 
proved  tHll  support  the  declaration,  I  see  no  ground  for  any  distinc- 
tion between  making  such  proof  by  matter  of  record  or  by  parol,'* 
Per  Lawrence,  J.,  S.  C.  9  East,  162. 

Vol.  XL  C  c 
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in  Trinity  Term,  2  Geo.  4.  recovered,  &€.  ^^asii  appears  by 
record^''  and  the  proof  was  of  a  judgment  in  Easter  Term, 
3  Geo.  4. ;  it  was  holden*^,  that  this  was  not  any  variance ;  for 
that  the  averment'' as  appears  bv  the  record/*  was  surplusage, 
and  might  be  rejected,  inasmuch  as  the  judgment  was  not  the 
foundation  of,  Dut  inducement  to  the  action.  But  where  a 
declaration  against  the  marshal  for  an  escape  alleged  that  S.  S. 
was  arrested  and  gave  bail,  that  afterwards  bail  above  was  put 
in  before  a  judge  at  chambers,''  as  appears  by  the  recoro  of 
the  recognizance,"  that  S.  S.  surrendered  in  discharge  of  the 
bail  and  afterwards  escaped  :  it  was  holden^,  that  the  aver- 
ment was  not  made  out  by  the  production  of  the  filazer*s 
book,  the  entry  therein  importing  that  the  recognizance  was 
taken  before  a  single  judge,  an  examined  copy  of  the  entry  of 
the  recognizance  of  bail,  stating  that  the  l^ecognizance  was 
taken  before  the  court  at  Westminster,  having  also  been  given 
in  evidence. 

In  an  action  on  the  case  for  a  malicious  prosecution',  where 
there  was  not  any  person  present  at  the  time  when  the  sup- 
posed felony  was  committed,  except  defendant's  wife ;  Holt, 
C.  J.  allowed  the  evidence  of  the  wife,  giVen  at  the  trial  of 
the  indictment,  as  good  evidence  to  prove  a  felony  having 
been  committed. 

In  an  action  on  the  case  for  maliciously  indicting  plaintiff 
and  others  for  a  conspiracy'^,  the  counsel  for  the  plaintiff 
called  one  of  the  grand  jury,  before  whom  the  bill  of  indict- 
ment had  been  preferred,  and  found  a  true  bill,  to  prove  that 
the  defendant  was  the  prosecutor  of  the  indictment.    Garrow, 
for  the  defendant,  objected  to  his  being  examined,  observing, 
that  the  grand  juryman  could  collect  this  circumstance  of 
defendant's  having  been  thk  prosecutor,  from  the  testimony 
only  which  had  been  produced  before  him  in  his  character  of 
grand  juryman,  and  which  by  his  oath  he  was  bound  not  to 
disclose ;    but  Kenyon,  C.  J.  thought  that  the  question  of 
"who  was  the  prosecutor  of  the  indictment?*'  was  a  ques- 
tion of  fact,  the  disclosure  of  which  did  not  infringe  upon  the 
grand  juryman's  oath,  and  therefore  permitted  him  to  be  ex- 
amined as  to  that  point. 

Case  for  malicious  prosecution  of  an  indictment',  whereof 
(as  was  alleged)  plaintiff  was  legiiitno  mode  acquietatus;  upon 


^  Stoddart  v.  Palmer,  3  fi.  &  C.  2.  Middleiez  sittiogs  after  M.T.40  G.  3. 

h.  Bevan  y.  Jones,  4  B.  &  C.  403.  Kenyon,  C.  J.  MSB. 

i  Johnson  v.  Browning,  6  Mod.  216.  1  Goddard  v.  Smith,  Salk.  21.  6  Mod. 

k  Stykes,  gent,    one,  &c.  v.  Dunbar,  261.  S.  C. 


MALICIOUS  PROSECUTION. 


1007 


the  trial  it  appeared,  that  he  was  acquitted  no  otherwise  than 
by  an  entry  of  a  fwlle  prosequi.  Per  cur.  **  This  evidence 
does  not  support  the  declaration :  for  the  nolle  prosequi  is  a 
discharge  as  to  the  indictment,  but  it  is  not  an  acquittal  of 
tjie  crime. 

In  an  action  for  a  malicious  arrest,  the  plaintiff  cannot  re- 
cover'* damages  for  the  extra  costs. 


m  Siadaii  v.  Eldred,  4  Taunt.  7.  re-  tra,  per  LcL  Ellenborougfa,  C.  J.  in 
cognized  by  Best,  C.  J.  in  Webber  v.  Sandback t.  Thomas,  1  Stark.  N.  V.C. 
Nicholas,  R.  &  M.  N.  P.  C.  419.  Con-       306. 


•  •  • 


Cc2 


(     1063     ) 


CHAR  xxvin. 


MANDAMUS. 

I.  Nature  of  the  Writ  of  Mandamus.^Mandamus  to  re- 

store  or  admit  Persons  to  corporate  Offices-^Stat.  11  G. 

1.  r.  4.  for  preventing  Ineonveniencies  arising  for  Want 

of  electing  Mayors,  %c.  on  the  Charier-day. 

IL  In  what  other  Cases  the  Court  wUl  grant  a  Mandamus. 

III.  Where  not. 

IV.  Form  qf  the  WrU. 
V.  Of  the  Return. 

VI.  Of  Ute  Remedy,  where  the  Party  to  wham  the  WrU  of 
Mandamus  is  directed,  does  not  make  any  Return^  or 
where  he  makes  an  inst^ffieient^  or  false  Return. 


h  Nature  qf  the  Writ  qf  Mandamus. — Mandamus  to  re* 
store  or  admit  Persons  to  corporate  Offices^'^^Stat.  11. 
G.  1.  c.  4.ybr  preventing  Ineonveniencies  arising  for 
Want  qf  electing  Mayors,  §fc.  on  the  Otarter-day. 

1  HE  writ  of  mandamus  is  a  prerogative  writ,  oontaining  a 
command,  in  the  king's  name,  and  ittuing  from  the  court  of 
King's  Bench,  directal  to  persons,  corporations,  or  inferior 
courts  of  judicature  within  the  king's  dominions,  requiring 
them  to  do  a  certain  speci6c  act,  as  being  the  duty  of  their 
office,  character,  or  situation,  agreeably  to  right  and  justice. 
This  writ  affords  a  proper  remedy,  in  cases  where  the  party 
has  not  any  other  means  of  compelling  a  specific  perform- 
ance. The  object  of  the  writ  is  not  to  supersede  legal 
remedies,  but  only  to  supply  the  defect  of  them.    The  only 


MANDAMUS.  1069 

proper  ground  of  the  writ  is  a  defect  of  justice.  It  is,  bow- 
ever,  a  prerogative  writ,  and  not  a  writ  of  right%  and  it  i»  tbe 
absence  or  want  of  a  specific  legal  remedy,  which  gives  the 
court  jurisdiction^  There  naust  be  a  specific  legal  right^» 
as  well  as  tbe  want  of  a  specific  legal  remedy ,  in  order  to 
found  an  application  for  a  mandamus.  It  is  no  objection, 
however,  to  the  granting  a  mandamus  to  do  a  particular  act, 
that  an  indictment  will  also  lie'  for  the  omission  to  do  that 
act  The  power  to  issue  this  writ  belongs  exclusively  to  the 
court  of  J^ing's  Bench,  and  is  considered  as  one  of  the 
flowers*  of  that  court;  but  this  power  ought  to  be  exer- 
cised with  great  caution,  as  a  writ  of  error  does  not  lie  on 
this  proceeding.  A  mandamus  lies  either  to  restore  a  per- 
son wrongfully  ousted,  or  to  admit  a  person  wrongfully 
refused. 

A  mandamus  lies  to  restore  a  person  who  has  been  re- 
moved from  his  ofiice  without  cause ;  as  a  mayor,  bailiff', 
alderman*,  bui|[ess^,  jurati,  common  council-man^  recorder*, 
town-clerk",  or  serjeant*.  Formerly,  in  these  cases,  the  writ 
was  termed  "  a  writ  of  restitution,'*  and  appears  to  have 
been  confined  exclusively  to  offices  of  a  public  nature.  The 
title  '*  mandamus,"  .is  not  found  in  the  old  abridgments. 
By  an  extension  of  the  ancient  writ  of  restitution,  a  remedy 
has  been  provided  for  persons  who  have  been  duly  elected  to 
offices,  although  they  never  had  possession.  Hence  a  manda- 
mus lies  to  cutmii,  as  well  as  to  restore,  a  person  to  his  office, 
as  a  mayor,  alderman^  town-clerk',  &c.  (1). 

a  Per  Ashbitnt»  J.  in  R.  t.  Cominii-  f  2  Rol.  Abr.  tit.  Rettitatioo,  pi.  4. 

siooen  of  Excise,  2  T.  R.385.  g  Shuttleworth  ▼.  Corporation  of  Lin- 

b  Per  Ld.  EUenborougti,  C.  J.  Bristol        coin,  %  Bulstr.  12S.    Taylor's  case, 
DockCompony,  M.S2G.3MS.  See        Poph.  133.  S.  P.  •    ' 

also  tbe  opinion   of  Buller,  J.  in  h  Clerk^s  case,  Cro.  Jac.  506.    See  also 
R.  V.  M.  of  Staff<»d,  3  T.  R.  652.       5  Mod.  257. 

e  Per  Lord  Ellenborough,  C.  J.  R.  v.  i  Anon.  1  Ley.  148. 

Archbishop  of  Canterbury,  8  East,  k  2  Rol.  Abr.  tit.  Restitution,  pi.  8. 

219.  1  lb.  pi.  6. 

d-  R.  T.  the  Severn  and  Wye  Railway  m  Pasch.  2  Car.  said  to  have  been  ad- 
Company,  2  B.  &  A.  646.    See  also       judged.    See  Sty.  457. 

R.  ▼.  Coinmissionen  of  Dean  Inclo-  n  2  Rol.  Abr.  tit.  Restitution,  pL  7. 

sure,  2  Maule  and  Selwyn,  80.  o  Com.  Dig.  Mandamus  (A) 

e  Poph.  176.  p  Awdley  ▼.  Joye,  Poph.  176. 


(1)  The  admission  under  the  mandamus  gives  no  right,  but  only 
a  legal  possession,  to  enable  the  party  to  assert  his  right,  if  he  has 
any.  Hence,  rum  fuit  electas  hat  been  holden  not  to  be  ^Mp^od 
return  to  a  mandamus,  to  swear  in  a  churchwarden :  R,  v.  White, 
M.  1 1  Geo,  1,  cited  by  Strange,  Aig.  Str.  894,  5.)  becatise  it  is 
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By  the  common  law,  upon  the  death  of  a  mayor,  or  other 
chief  magistrate  of  boroughs  or  corporations  within  the  year, 
the  court  of  King's  Bench  was  authorized  to  grant  a  manda- 
mus immediately  to  fill  up  the  vacancy,  thus  occasioned  by 
the  act  of  God  and  an  ordinary  contingency^;  but,  upon  an 
omission  to  elect  at  the  charter-day,  or  to  do  such  acts  as 
were  by  the  charter  required  to  be  done  at  certain  times,  in 
order  to  complete  the  election,  or  upon  the  removal  of  an 
officer  unduly  chosen,  the  court  had  not  any  power  to  compel 
an  election,  or  the  performance  of  such  acts  as  were  necessary 
to  complete  an  election,  before  the  day  came  round  again ; 
for,  to  compel  the  corporation  to  proceed  to  an  election  at 
another  day,  would  not  be  enforcing  obedience  to  the  king's 
charter,  but  to  authorize  them  to  act  in  opposition  to  it. 
The  omission  to  elect  might  be  owing  to  the  contrivance  of  the 
person  who  ought  to  hold  the  court,  or  to  preside  in  the  as- 
sembly where  the  election  was  to  be  made;  or  it  might  be  the 
effect  of  pure  accident :  in  either  case,  the  inconvenience  was 
the  same ;  a  forfeiture  of  the  charter  might  be  incurred,  and 
the  corporation  dissolved,  in  consequence  of  such  omission'. 
To  remedy  the  mischiefs  which  might  thus  arise,  it  was 
enacted,  by  stat.  1 1  Geo.  1  •  c.  4.  s.  1.  that  if  in  any  city,  borough, 
or  town  corporate,  in  England,  Wales,  and  Berwick  upon 
I'weed,  no  election  shall  be  made  of  the  mayor,  bailiff,  or 
other  chief  officer,  upon  the  day  or  within  the  time  ap- 
pointed by  the  charter  or  usage,  or,  such  election  being  made, 
shall  afterwards  become  void,  whether  such  omission  or  avoid- 
ance shall  happen  through  the  default  of  the  officer  who 


q  See  8  Mod.  129. 

r  See  the  case  of  the  corporation  of 
Baubuiy,  10  Mod.  346.  cited  from 
a  MS.  note  bj  Lord  Hardwicke,  C.  J. 
in  R.  Y.  Pasmore,  3  T.  R.  221.  R.  ▼. 
Tregony,  8  Mod.  127.  See  also  the 
report  of  the  Attorney  and  Solicitor 
General  in  1724,  in  the  Tiverton  case. 


2  Doug.  Controverted  Elections, p.  63. 
Edn.  1775.  N.  the  cases  of  Banbury 
and  Tiverton  gave  rise  to  the  stat  II 
Geo.  1.  c.  4.  founded  on  a  constitu- 
tional jealousy,  lest  the  crown  should 
have  it  in  their  power  to  model  all 
corporations  upon  the  death  of  may- 


directed  only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no 
iDconvenience  can  follow ;  for  if  the  party  has  a  right,  he  ought  to 
he  admitted ;  if  he  has  not,  the  admission  will  do  him  no  good. 
Wherever  the  officer  is  hut  ministerial,  he  is  to  execute  his  part,  let 
the  consequence  he  what  it  will.  R.  v.  Simpson,  M.  11  Geo.  ih. 
That  was  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear 
Kodney  Fane  into  the  office  of  churchwarden.  The  archdeacon  re- 
turned, that  hefore  the  coming  of  the  writ,  he  received  an  inhibition 
from  the  bishop  ;  but  the  court  held  that  was  no  excuse,  and  that  a 
ministerial  officer  b  to  do  bis  duty,  whether  the  act  would  be  of  any 
validity  or  not. 
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ought  to  hold  the  court  or  preside,  or  by  any  accident,  or 
other  meana,  the  corporation  shall  not  thereby  be  dissolved, 
or  disabled  from  electing  such  oGTicers;  but  in  any  case^ 
where  no  election  shall  be  made  as  aforesaid^  the  niembers 
of  the  corporation  may  meet  at  the  town-hali  or  other 
usual  place  of  meeting  for  making  such  election,  upon  the 
next  day  after  the  expiration  of  the  time  within  which  such 
election  ought  to  have  been  made,  unless  such  day  shall  be 
Sunday,  and  then  on  the  Monday  following,  between  the 
hours  of  ten  in  the  morning  and  two  in  the  afternoon  (2),  and 
proceed  to  an  election ;  and  in  case  the  mayor,  or  other  person 
who  ought  to  hold  the  court  or  preside,  shall  be  absent,  the 
nearest  in  place  or  office  having  a  right  to  vote  shall  hold  the 
court  or  preside. 

And  by  s.  9.  If  in  any  city,  borough,  or  town  corporate, 
in  England,  Wales,  and  Berwick-upon-Tweed,  no  election 
shall  be  made  of  the  mayor,  bailiff,  or  other  chief  officer, 
upon  the  day,   or  within  the  time   appointed  by  charter 
or  usage  for  that  purpose,  and  no  election  of  such  officer 
shall  be  made,  pursuant  to  the  directions  herein  before  pre- 
scribed, or  such  election  being  made  shall  afterwards  become 
void  as  aforesaid,  in  every  such  case  his  Majesty's  Court  of 
King's  Bench  may,  upon  motion,  award  a  writ  of  mandamus 
requiring  the  members  or  persons  having  a  right  to  vote  at, 
or  to  do  any  act  necessary  to  be  done  in  order  to  such  elec- 
tion, respectively  to  assemble  themselves  at  a  time  prefixed 
in  the  writ,  and  to  proceed  to  the  election  of  a  mayor,  bailiff, 
or  other  chief  officer,  as  the  case  shall  require,  and  to  do  every 
act  necessary  to  be  done  in  order  to  such  election ;  or  to  sig- 
nify to  the  court  good  cause  to  the  contrary,  and  thereupon 
to  cause  such  proceedings  to  be  had  as  in  any  other  cases  of 
mandamus,  for  election  of  officers  of  corporations;  and  of 
the  time  appointed  by  such  writ  of  mandamus  for  holding 
such  assembly,  public  notice  in  writing  shall  by  such  person, 
as  the  court  shall  appoint,  be  affixed  in  the  market-place,  or 
some  other  public  place  within  such  city,  &c.  six  days  before 
the  day  so  appointed ;  and  such  officer  or  other  person  re- 
spectively shall  preside  in  such  assembly  as  ought  to  have 
presided,  in  case  the  same  had  been  made  upon  the  day  herein 
before  prescribed  for  that  purpose. 


(2)  "  I  think  the  time  is  not  essential ;  but  only  directory.  It 
was  appointed  to  prevent  surprise ;  and  if  the  election  be  fairly 
carriea  on,  though  at  a  different  hour,  yet  such  election  is  good.*' 
Per  Lord  Hardwicke,  Ch.  Ju.  in  R.  v.  Pole,  B,  R.  Trin.  7  and  8 
G.  2.  MS. 
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By  8.  3.  In  boroughs  and  towns  corporate  within  Eagland, 
Wales,  and  Berwick-upon*Tweed,  where  the  mayor,  bailiff, 
or  other  chief  officer  is  to  be  nominated,  or  sworn,  at  a  cour^ 
leet,  or  view  of  frank-pledge,  or  some  other  court,  and  by 
reason  of  the  contrivance  or  default  of  the  lord  or  his  steward, 
or  such  other  officer  by  or  before  whom  such  court  ought  to 
be  held,  in  not  holding  the  same,  or  by  some  accident,  no 
due  nomination,  election,  or  swearing  bath  been  bad,  the 
Court  of  King*8  Bench,  upon  motion,  may  award  a  man- 
damus requiring  the  lord,  or  his  steward,  or  other  officer,  to 
bold  such  court-leet,  or  other  court,  and  to  do  every  other 
act  necessary,  in  order  to  such  nomination;  election,  or 
swearing,  at  such  time  as  shall  be  for  that  purpose  judged 
proper  by  the  Court  of  King's  Bench. 

Mayors',  &c.  elected  in  pursuance  of  this  act,  are  to  take 
the  oaths  required  vpon  admission,  before  the  officer  presid- 
ing at  such  election,  who  is  authorized  to  administer  them. 
But  the  election  will  not  be  validS  unless  as  great  a  number 
of  persons  are  present  at,  and  concur  in,  the  election,  as 
would  have  been  necessary  in  case  the  same  bad  been  made 
upon  the  charter-day,  &c.  Mayors",  &c.  voluntarily  absenting 
themselves  from,  or  knowingly  and  designedly  preventing 
the  election  of  any  other  mayor,  &c.  upon  the  charter-day, 
&c.  shall,  upon  conviction,  suffer  six  months'  imprisonment, 
and  be  for  ever  disabled  from  taking  any  office*  Lastly,  the 
persons'  to  whom  the  mandamus  is  directed,  are  to  make 
their  return  to  the  first  writ 

Such  are  the  enactments  and  provisions  of  the  stat  11 
Geo.  1.  c.  4.,  which,  as  it  is  a  remedial  law,  is  to  be  ex- 
pounded in  the  most  liberal  sense  that  the  words  are  capable 
of  (3).  Hence  the  court  will  grant  a  mandamus  under  this 
statute,  to  compel  the  members  of  a  corporation  to  proceed 
to  the  election  of  a  mayor,  although  more  than  one  year,  e.  g. 
three  or  four  years,  have  elapsed,  since  a  regular  election^ 

1  S.  4.                               -  focd,  M.  9  G.  2.  MS.  Bull.  N.  P.  201. 

t  S.  6.  34.  MS.  Seijeant  Hill,  p.  263.  S.  C. 

u  S.  6.  there  said  by  the  cour^  that  the  Cor- 

X  S.  9.  pomtion  of  Macclesfield,  Tr.  1 1  G.  1. 

7  R.  V.  Buigesses  of  the  Borough  of  Or-  wai  an  authority  in  point. 


(3)  **  This  being  a  remedial  law  to  prevent  the  inconveniences 
that  may  arise,  by  any  accident,  from  non-elections,  if  the  parlia- 
ment uses  such  words  in  an  act  that  will  take  in  other  cases  within 
the  same  mischief,  the  court  ought  to  construe  such  kind  of  acts  as 
liberally  as  possible."  Per  Lord  Hardwicke,  C.  J.,  in  R.  v.  Pole, 
ub.  sup. 
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The  statute  is  not  confined  to  annual  officers.  Hence^ 
where  by  the  charter  it  was  directed,  that  upon  the  death, 
removal,  or  amotion  of  a  burgess,  it  should  be  lawful  for  tbe 
roay6r  and  burgesses,  within  eight  days  next  foUovring  the 
deafhi  &c.  to  meet  and  nominate  an  inhabitant  of  the  borough 
to  be  a  buiigess  during  life*-4he  eight  days  after  a  vacancy 
having  elaf^ed,  without  filling  up  the  same,  it  was  holden*, 
that  although  the  buigesses  were  appointed  for  life,  yet  tbe 
statute  authorized  the  court  to  grant  a  mandamus. 

In  like  manner  it  has  been  bolden,  that  the  words  in  the 
first  section  of  the  statute,  *'  no  election"  are  to  be  construed 
**  no  legal  election;*'  and  consequeutly  although  there  has 
been  an  election,  de  facio^  the  court  has  a  discretionary 
power,  upon  considering  all  the  circumstances  of  the  election, 
to  award  or  not  to  award  a  mandamus,  as  the  justice  of  the 
case  may  require*.  If  the  le^lity  of  the  election  de  faetOp 
be  doubtful,  and  fit  to  be  tried  by  information  in  nature  of 
quo  warranto^  the  court  will  not  award  a  mandamus^;  but  if 
it  appear  clearly  that  the  election  was  illegal,  or  a  merely 
colourable  and  void^  election,  the  court  will  grant  a  man- 
damus' ;  for  in  such  case  it  would  be  uu^tory  to  try  the 
legality  of  tbe  election  in  an  information  in  the  nature  of  quo 
warranto.  And  the  court  will  grant  a  mandamus,  not  only 
for  tbe  head  officer,  but  also  for  others  who  are  necessary 
constituent  parts  of  the  corporation^ 

In  the  following  case'  the  construction  of  the  forgoing 
statute  underwent  considerable  discussion.  Quo  toarranto  to 
try  defendant's  right  to  be  mayor  of  Grampound  in  Corn* 
wall.  Grampound  is  a  borough  by  prescription ;  and  accord- 
ing to  the  custom  of  tbe  place,  the  mayor  is  to  be  elected  on 
a  particular  day,  and  to  oe  sworn  into  bis  office  hy  the  stew- 
ard, at  the  next  court-leet  The  mayor  n^lecUng  to  hold 
an  assembly  for  the  choice  of  a  new  mayor,  one  rierce,  a 
capital  burgess,  and  tbe  next  presiding  officer,  together  with 

B  R.  T.  Mayor  uid  Buifeiset  of  Tbet-  d  R.  ▼.  Mayor  of  Boininey,  alias  Un- 
fold, 8  East,  ft70.  tagel,  H.  8  0. 2.  MS.  S.  C.  shorUy 

a  R.  ▼.  Newsham,  Say .  R.  21 1 .  Borough  reported,  Str.  1003.   Bull.  N.  P.  201 . 

of  Camiartben.  cited  in  R.  v.  Bankei,  3  Buir.  1464. 

b  R.  Y.  Banket,  H.  4  Q.  3.    3  Burr.  Gate  of  Abeiystwith,  Trin.  14  0. 2. 

1462.  Borough  of  Corfe  CasUe.    R.  Str.  1167.  Corporation  of  Scarborough, 

▼.  Mayor  of  Colchester,  28  G.  3.  Hil.  16G.2.SU.  1180.    R.  t.  News- 

2  T.  R.  269.  ham,  Borough  of  Carmarthen,  B.  28. 

c  As  where  the  person  elected  Ifayor  G.  2.  Say.  211.  R.  v.  Mayor  of  Cam- 
was  at  tbe  time  a  Captain  of  Foot  on  bridge^  H.  7  Q.  3.  4  Burr.  2008. 
a  voyage  to  America  with  his  regi-  e  Corporation  of  Scarborough,  Str.  11 80. 
ment,  and  likely  to  continue  abroad  f  R.  v.  Nance,  B.  R.  Trin.  14.  and  16. 
for  six  years.  R.  v.  Corporation  of  G.  2.  BIS.  cited  by  Aston,  J.  in  R.  t. 
Cambridge.  Newland's  MS.  4to.  109.  Maiden,  4  Burr.  2132. 
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the  defendant  Nance,  held  an  aasemblyy  on  the  day  following, 
for  that  purpoae.  And  two  capital  burgesses  being,  according 
to  the  custom  of  the  place,  to  be  named  by  the  capital  bur- 
gesses,  out  of  which  the  commonalty  are  to  choose  one  to  be 
mayor  for  the  year  ensuing,  Nance  and  Pierce  put  each  other 
in  nomination ;  and  Nance  being  elected  by  the  commonalty, 
Pierce  in  a  few  days  afterwards  swore  bim  in.  Upon  this 
record  there  were  several  issues  in  fact  joined,  which  were 
tried  at  the  assizes  in  Cornwall,  and  found  for  the  defendant. 
And  to  the  point  of  swearing  before  Pierce,  there  was  a  de- 
murrer; and  on  the  demurrer  the  single  question  was,  whe- 
ther upon  the  stat  11 6. 1.  c.  4.  the  right  of  swearing  the  new 
mayor  devolved  upon  the  presiding  officer,  as  well  as  hold- 
ing the  assembly  lor  his  election ;  because,  though  the  old 
mayor  had  been  guilty  of  a  default  at  the  customary  day, 
yet  the  lord  of  the  leet  nad  not,  and  might,  for  aught  appears, 
have  sworn  in  the  new  mayor  at  the  proper  time.  After  the 
case  had  been  argued  several  times,  Lee,  C.  J.  delivered  the 
resolution  of  the  court  thus :  **  W'e  are  all  of  opinion  that 
the  defendant  was  well  sworn.  In  this  statute  are  several 
clauses  making  provision  for  particular  cases.  The  first 
gives  a  remedy  where  a  mayor  or  other  chief  officer  shall  not 
.be  chosen  on  the  charter  or  customary  day,  and  there  the 
next  presiding  officer  is  enabled  to  hold  a  court  the  day  fol- 
lowing, and  to  do  all  such  acta  for  completing  the  election 
as  the  mayor  or  other  chief  officer  ought  to  have  done  on  the 
proper  day.  The  next  empowers  this  court  to  gnint  a  man- 
damus where  no  election  is  had  on  the  second  day.  The 
third  provides  for  nominations,  elections,  and  swearing,  to 
be  had  in  courts-leet.  This  comprehends  two  cases:  one, 
where  the  nomination,  or  election,  is  to  be  out  of  the  leet, 
and  is  properly  done  on  the  charter  or  customary  day,  but  the 
swearing  is  to  be  at  the  leet,  the  other,  where  the  nomination 
is  to  be  in  the  leet,  and  then  the  whole  is  to  be  perfected  in 
the  same  manner  as  if  done  the  day  next  following  the  charter 
or  customary  day.  Here  is  no  provision  about  swearing  in 
the  leet,  where  the  nomination  and  election  are  to  be  out  of 
it,  and  are  made  by  a  devolution  to  the  next  officer,  after  the 
regular  day.  The  fourth  is  a  general  clause  relating  to  the 
swearing,  and  gives  the  person  entitled  to  hold  the  assembly 
under  the  act,  the  power  to  swear  in  the  party  elected.  And 
by  this  clause  we  think  Pierce  was  well  authorized  to  swear 
the  defendant,  there  being  nothing  in  the  statute  to  preserve 
the  ri^ht  of  the  leet,  where  the  mayor  is  to  be  elect^  out  of 
it,  and  is  elected  after  the  charter  or  customary  time.  It  has 
been  objected,  that  the  mayor,  on  the  proper  day,  could  not 
have  sworn  in  his  successor,  and  that  the  presiding  officer  is 
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only  entrusted  with  the  power  of  the  mayor.  But  we  think 
more  is  delegated  to  him,  and  that  he  has  an  absolute  authority 
to  complete  the  election.  It  was  likewise  objected  that  the 
lord  of  the  leet  ought  not  to  be  deprived  of  this  franchise 
without  some  fault  in  him.  To  which  it  may  be  answered* 
that  if  an  election  was  not  made  on  the  regular  day,  it  was 
doubtful,  before  the  statute,  whether  it  could  be  made  after- 
wards ;  and  as  this  arose  often  from  the  neglect  of  lords,  the 
parliament  had  little  regard  to  this  franchise,  and  therefore 
gave  a  new  method  of  electing  and  swearing  officers,  by 
which  corporations  might  speedily  be  furnished  with  regular 
magistrates.  Lastly,  it  was  objected,  that  the  swearing  was 
some  days  after  the  election.  But  this  is  not  material,  *'  as  he 
was  sworn  before  he  entered  on  the  execution  of  his  office: 
and  therefore,  on  this  point,  judgment  was  given  for  the  de- 
fendant'* 

The  last  objection  was  again  agitated  in  a  late  case  of  the 
King  V.  Courtenay*,  where  the  swearing  in  of  a  burgess  was 
more  than  two  years  after  his  election;  but  the  court  held, 
that  where  the  person  elected  has  a  present  capacity  of  being 
sworn  in  at  the  time  of  his  election,  his  title  cannot  be  im- 
peached on  the  ground  of  a  mere  omission  to  complete  the 
election  by  an  immediate  swearing  in ;  thereby  distinguishing 
this  case  from  the  case  of  R.  v.  Carter^,  (which  had  oeen  re- 
lied on  in  the  argument)  where  the  court  held,  upon  the  words 
of  the  charter  incorporating  the  borough  of  Portsmouth,  that 
the  defendant,  who  had  been  elected  a  burgess,  when  an  in- 
fant under  six  years  of  age,  and  sworn  in  after  he  had  attained 
bis  age  of  SI,  was  not  duly  elected  (4).  It  was  observed, 
however,  by  Lord  EUenborough  in  R.  v.  Courtenay,  that  the 
neglect  to  be  sworn  in  for  a  great  length  of  time,  as  above 
20  years  after  election,  might  (as  in  the  case  of  the  King  v. 
Jordon^)  be  deemed  a  waver  or  refusal  to  accept  the  election 

g  9  East,  246.  i  C.T.H.  255. 

h  Cowp.220. 


(4)  The  question  whether  an  infant  was  capable  of  exercising  the 
office  of  burgess,  was  discussed  in  R.  v.  White,  B.  R.  M«  7  5.  2. 
MS.  where  the  ccrurt  granted  an  information  on  this  ground  only ; 
observiDg,  that  as  an  infant  could  only  bind  himself  for  necessaries, 
it  would  be  very  strange  if  he  could  be  entrusted  with  any  public 
office.  S.  C.  reported  in '  C.  T.  H.  8.  In  Claridge  v.  Evelyn, 
5  B.  &  A.  81.  it  was  holden  that  an  infant  Could  not  be  appointed 
to  the  office  of  clerk  of  a  court  of  requests,  where  it  is  part  of  the 
duty  of  that  office  to  receive  the  money  of  the  suitors. 
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by  the  party  elected,  but  did  not  vitiate  the  election  itself; 
for  otherwise  the  question  of  waver  could  not  have  arisea  in 
that  case. 

Where  a  person  has  been  elected  mayor  of  a  corporation, 
who  is  disqualified  on  account  of  not  having  taken  the  sa- 
crament within  one  year  next  before  the  election,  the  court, 
upon  receiving  competent  information  of  this  fsict,  will  grant 
a  mandamus  to  the  electors  to  proceed  to  a  new  election, 
under  the  preceding  statute,  as  if  no  election  had  been 
made^ 

An  election  completed  after  the  departure  of  the  presiding 
officer,  who  forms  an  integral  part  in  the  elective  assembly^ 
is  void^ 

An  assembly  was  regularly  convened  for  the  purpose  of 
nominating  and  electing  a  new  mayor,  over  which  the  then 
mayor  presided.  He  declared  that  the  persons  with  whom 
the  nomination  rested,  were  equally  divided,  and  consequently 
that  no  election  could  be  made ;  and  thereupon  he  directed 
proclamation  to  be  made  for  dissolving  the  assembly.  No. 
objection  was  made  to  this,  nor  did  any  persons  give  notice, 
that  they  meant  to  proc^  to  make  an  election.  But  when 
the  mayor  was  gone  away,  and  a  number  of  the  buigesses  also 
departed,  considering  the  assembly  as  dissolved,  the  rest  pro- 
ceeded to  make  an  election.  It  was  holden*,  that  this 
election  could  4iot  be  supported ;  for  assuming  it  to  be  clear 
(though  the  point  had  never  been  judicially  decided)  that  an 
election  begun  by  one  presiding  officer,  could  be  completed 
under  another,  yet  this  was  not  a  continuation  of  the  business 
begun  before  the  mayor,  but  an  attempt  to  continue  that 
which  had  been  concluded.  Considering,  also,  the  case  upon 
the  statute,  and  that  if  the  mayor  absent  himself,  the  next  in 
place  afnd  order  present  may  preside ;  yet  here  the  mayor  did 
not  absent  himself,  but  did  preside,  and  as  presiding  officer 
determined  upon  the  validity  of  the  votes,  that  they  were 
eiqual,  and  that  no  election  could  be  had,  and  then  dissolved 
the  assembly ;  and  all  this  without  any  objection  made  at 
the  time;  and  in  consequence  of  such  dissolution  of  the  as- 
sembly, unobjected  to  as  it  appeared,  many  of  the  freemen 
went  away,  and  then  the  rest  of  them  made  the  election  in 
question ;  this  was  not  an  election  within  the  aid  of  the  sta- 
tute, which  never  meant  to  protect  elections^made  by  surprise 
and  fraud. 

Words  of  permission,  when  tending  to  promote  the  public 

k  R.T.Cor|».  of  Bedford,  1  East,  79.        m  R.  t.  Gaborian,  1 1  EaBt,77. 
1  R.  ▼.  Buller,  8  East,  389. 
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benefit,  are  always  held  to  be  compulsory ;  hence  where  the 
words  of  the  charter  were  that  the  mayor  and  jurats  **  might 
have  power**  to  hold  a  court  of  record  for  the  recovery  of 
debts,  a  mandamus  was  granted''  to  compel  them  to  hold  it ; 
although  it  appeared  that  no  such  court  had  been  holden  for 
above  30  years. 


IL  In  whcft  other  Cases  the  Court  wiU  grant  a  Mandamus. 

Having  enumerated  the  most  important  cases  relating  to 
corporations  in  which  the  court  will  interpose  by  granting  a 
mandamus,  I  shall  proceed  briefly  to  state  some  other  cases 
in  which  this  remedy  may  be  obtained. 

The  circumstance  of  the  ofBce  being  subject  to  the  Eccle- 
siastical Court,  affords  no  objection.  Hence,  writs  of  man- 
damus have  been  granted  to  admit  prebendaries',  an  appa- 
ritor general',  parish  clerks^  and  sextons'.  So  to  admit 
scavengers',  &c.;  to  restore  a  schoolmaster  of  a  grammar- 
school  founded  by  the  crown' ;  so  to  restore  a  member  of  an 
university,  who  had  been  improperly  suspended  from  his 
degrees'.  In  like  manner  a  mandamus  will  lie  to  compel  a 
dean  and  chapter  to  fill  up  a  vacancy  among  canons  resi- 
dentiary'; so  to  the  Ecclesiastical  Courts  to  swear  church- 
wardens elected  by  the  parish ;  so  to  grant  the  probate  of  a 
will  to  an  executor*.  So  a  mandamus  lies  to  the  judge  of 
the  Prerogative  Court  of  Canterbury  to  grant  administration 
to  the  husband,  of  the  wife's  estate,  when  the  husband  has 
done  nothing  to  depart  from  his  right*.  In  the  case  of  R.  v. 
Windham^,  the  court  ^ranted  a  mandamus  to  compel  the 
warden  of  Wadham  College  to  affix  the  common  seal  of  the 

B  R.  v.  die  Mayor  a  Jurats  of  Histings,       house,  yearly,  as  wages.    But  in  the 

B.  &.  Hil.  2  Jt  3  Geo.  4.  (^  B.  Jt  A.       same  term  it  was  granted  for  another 

682.  n.    See  also  R.  t.  Steward^  ftc.       sexton  without  such  certificate. 

of  Hayering  Atte  Bower,  6  B.  &  A.  s  Said  per  Cur.  in  He's  case,  1  Yentr. 

eoi.  143.  to  haye  been  granted.    See  also 

o  R.  T.  Dean  of  Norwich,  Str.  169.  2  T.  R.  181. 

p  FoUces's  case,  cited  per  Cur.  in  R.  t.  t  R.  y.  BaiUfb  of  Morpeth,  Str.  68. 

Ward,  Str.  897.  n  R.  v.  U.  of  Cambridge,  T.  19  G.  3, 
q  R.  T.  Ashton,  Say.  R.  169.    R.  ▼.       Dr.  Ewin's  case. 

Waiien,  Cowp.  371.  x  Bishop  of  Chichester  y.  Harward, 
r  R.Y.  Churchwardens  <>f  King's  Clere,        IT.  R.  862. 

2  Ley.  18.  1  Ventr.  143.  S.  C.  N.  y  Anon.  I  Ventr.  116. 

It  appeared,  by  the  certificate  of  the  si  Ventr.  336. 

minister   and   seyeral  parishioners,  a  R.  y.  Betteswoith,  Str.  861. 1118. 

that  the  sexton  was  an  officer  for  life,  b  Cowp.  377. 

and  receiyed  two-^ience  fiom  eyeiy 
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college  to  an  answer  of  the  fellows,  &c.  in  Chancery,  although 
the  warden  disapproved  of  the  answer  of  the  fellows,  and  had 
put  in  a  separate  answer. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the 
poor,  although  the  time  mentioned  in  the  stat  43  Eliz.  has 
expired  :  because  the  statutes  for  the  relief  of  the  poor  are 
to  DC  construed  liberally  ^  So  to  appoint  a  surveyor  of  the 
highways,  where  the  J.  P.  had  not  appointed  at  the  time 
mentioned  in  the  stat.  13  Geo.  3.  c.  78.  s.  l"*.  So  to  sign  and 
allow  a  poor's  rate ;  and  in  this  case  they  will  grant  the  man- 
damus in  the  first  instance,  and  not  a  rule  to  shew  cause ; 
for  otherwise  the  poor  might  starve^  So  to  the  justices  of 
the  peace  of  a  county  or  borough,  to  permit  an  individual' 
on  biehalf  of  several  persons  who  contribute  to  the  county 
rate,  to  inspect  and  take  copies  of  the  last  two  rates  made  by 
the  justices,  and  all  orders  for  the  expenditure  thereof,  and 
other  proceedings  relating  thereto.  But  an  application  for 
such  inspection  must  be  previously  made  to  the  justices  as- 
sembled at  quarter-sessions.  A  partv  applying  for  a  manda- 
mus to  compel  churchwardens  to  allow  him  to  fnspect  their 
accounts,  according  to  the  directions  of  the  17  Geo.  2.  c.  38. 
must  state  some  special  reasons^  for  which  he  wishes  to  see 
the  accounts.  It  is  no  answer  to  the  application,  that  the 
statute  imposes  a  penalty  upon  a  churchwarden  improperly 
refusing  inspection". 

Although  it  was  formerly  doubted  whether  a  mandamus 
would  lie  to  a  lord  of  a  manor  to  admit  a  copyholder,  vet  in 
R.  V.  Rennet',  where  application  was  made  for  a  mandamus 
to  the  steward  of  a  manor,  to  admit  a  person  who  claimed  as 
heir  at  law  to  a  customary  estate  within  the  manor,  the  court 
said,  they  had  no  doubt  but  that  a  mandamus  ought  to  be 
granted,  to  compel  a  lord  of  a  manor  to  admit  a  copy- 
holder, if  a  proper  case  were  laid  before  them ;  but  as  the 
party  making  this  application  claimed  by  descent,  it  would 
not  answer  any  purpose  to  grant  the  mandamus,  since  he 
bad  as  complete  a  title  without  admittance  as  with  it, 
against  all  the  world  but  the  lord.  See  also  R.  v.  Lord  of 
the  Manor  of  Hendon^,  where  a  mandamus  was  granted  to 
the  lord,  who  had  refused  to  admit  the  surrenderee  of  a 


c  R.  T.  Spamfw,  Str.  1 123.  h  S.  C. 

d  R.  T.  Jiuticei  of  Denbigbihii«,  4  East,    i  2  T.  R.  197.  but  this  case  wa«  orer- 

132.  ruled  in  R.  v.,The  Brewer's  Gompiuiy, 

e  R.  V.  Fisher,  Say.  R.  160.  3  B.  It  C.  172,  and  see  R.  t.  Lord  of 

f  R.  V.  Justices  of  Leicester,  4  B.  ft  C.       the  Manor  of  Bonsall,  3  B.  ft  C.  173. 

891.  k2T.  R.484. 
g  R.  ▼.  Qear,  4  B.  ft  C.  899. 
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copyhold  estate,  on  account  of  a  disagreement  respecting  the 
fine  to  be  paid ;  the  court  observing  that  they  would  not  give 
an  opinion  respecting  the  lord's  fine  on  an  application  by  a 
tenant  for  a  mandamus  to  be  admitted,  because  the  lord  had 
not  any  right  to  the  fine  until  admittance.  See  also  R.  v. 
CogganS  where  a  mandamus  was  granted  to  the  lord  and 
.steward  of  a  manor  to  admit  a  person  to  a  copyhold  tene- 
ment, who  bad  a  prirndfade  legal  title,  in  order  to  enable 
him  to  try  his  right,  though  a  court  of  equity  had  before  re- 
fused to  compel  the  lord  to  admit  him  for  want  of  his  shew- 
ing an  equitable  right  to  the  property ;  Lord  EUenborough, 
C.  J.  observing,  that  he  was  aware  that  the  power  of  the 
Court  of  King's  Bench  to  grant  a  mandamus  to  admit  to  a 
copyhold,  had  been  questioned  on  the  other  side  of  the  hall, 
yet  the  court  having,  for  many  years  past,  been  in  the  con- 
stant habit  of  granting  such  writs,  upon  a  sufficient  primd 
fitcie  title  made  out  on  the  part  of  the  person  applying,  he 
could  not  doubt  their  power  in  this  respect.  N.  There  being 
a  claim  of  a  previous  fine  due  to  the  lord  in  respect  of  the  an- 
cestor for  wnom  the  party  claimed,  the  rule  for  a  mandamus 
was  granted,  upon  the  party's  undertaking  to  pay  such  fine 
or  fines  'as  should  be  diie  to  the  lord.  The  court  will  not 
•grant  a  mandamuato  admit  cestui  que  trust,  although  he  has 
a  clear  equity,  the  legal  estate  appearing  on  the  Court  Rolls 
:to  be  in  the  trustees. 

It  makes  no  difference  by  what  mode  the  party  becomes 
entitled  to  the  franchise,  whether  by  charter,  prescription,  or 
itenure ;  therefore,  where  by  the  custom  of  the  borough  of 
Midhurst,  the  jury  at  a  court  baron  is  to  present  the  aliena- 
tion of  every  burgage  tenement,  and  upon  such  presentment 
the  steward  is  to  admit  the  tenant,  who  then  becomes  entitled 
to  the.franchises  of  the  borough,  the  jury,  at  a  court  baron 
in  1749,  having  refused  to  present  several  conveyances  of 
burgage  tenements,  the  court  granted"  a  mandamus  to  the 
lord  to  hold  a  courts  and  to  the  burgesses  to  attend  at  such 
court,  and  to  present  the  conveyances.  And  though  one 
mandamus  will  not  lie  to  restore  several  persons,  yet  the 
court-held  it  would  lie  in  this  case  to  the  jury  to  do  an  act  to 
perfect  the  rights  of  several.  So  where,  by  the  custom,  the 
court-Ieet  was  to  present  to  the  steward  the  person  whom 
the  commonalty  of  the  borough  had  chosen  to  oe  mayor,  the 
c^urt  granted"  a  mandamus  to  the  steward  to  hold  a  court- 

1  6  East,  481.  n  Borough  of  Christchnich,  12  O.  2. 

m  R.  ▼.  Midhunt,  1  WiU.  283. 1  Bl.  R.  Bull.  N.  P.  200.  S.  C.  cited  in  1  Bl. 

60.    Bui.  N.  P.  200.  S.  C.  by  the  R.  62. 

name  of  R.  t.  Ld.  Mountague. 
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leety  and  to  the  in^burgesses  to  attend  at  such  court,  and  to 
present  J.  D.  who  had  been  chosen  by  the  commonalty. 
And  it  is  the  same  where  no  particular  person  is  interestedf ; 
as  where  by  charter  or  prescription  the  corporatate  body 
ought  to  consist  of  a  definite  number^  and  diey  neglect  to 
fill  up  the  vacancies  as  they  happen,  the  court  will  grant  a 
mandamus.  Where  a  defendant  is  ousted  on  quo  warranto, 
the  prosecutor'  is  entitled  to  the  writ  of  mandamus  for  a  new 
election,  if  he  applies  in  a  reasonable  time ;  if  not,  the  de- 
fendant^. 


IIL  Where  not. 

It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the 
party  making  the  application  has  not  any  other  specific  legal 
remedy  ^  On  this  ground  the  cQurt  refused  to  grant  a  man* 
damus  to  a  bishop,  to  license  a  curate  of  a  curacy,  which 
had  been  twice  augmented  by  Queen  Anne*8  bounty,  where 
the  right  of  appointing  was  claimed  by  two  several  parties, 
and  there  had  oeen  cross  nominations ;  because  the  parly  had 
another  specific  remedy  by  quote  impedk\  So  a  mandamus 
does  not  lie  to  the  governor  and  company  of  the  Bank  of 
England  to  transfer  stock,  because  the  party  has  his  remedy 
by  assump8it^ 

•  The  court  will  not  interpose  where  the  subject  is  purely  of 
ecclesiastical  jurisdiction*  Hence,  it  will  not  grant  a  man- 
damus to  churchwardens  to  nudke  a  church  rate*.  But  it 
will  put  in  motion  their  functions  in  ordKnead.;  i.  e.  to  as- 
semble in  order  to  inquire  and  agree,  whether  it  be  fit  that  a 
rate'  should  be  made. 

Although  the  court  will  grant  a  mandamus  in  order  to  en- 
force the  making  a  poor*s  rate,  thw  will  not  grant  it  with  a 
direction,  that  certam  persons  shall  be  insert^  in  the  rate ; 
although  an  afiidavit  be  made  of  the  sufficiency  of  such  per- 
sons, and  that  the  omission  had  for  its  object,  the  preventing 

o  Case  of  the  town  of  Nottingbain',  s  R.  t.  Bp.  of  Chester,  1  T.R.  396. 

23  0. 2.  Bui.  N.  P.  201.  t  R.  ▼.  Bonk  of  Eog^land,  Doug.  523. 

p  R.  V.  MHCiy,  4  B.  JtC.  S58.  u  R.  v.  Choichwudeni  of  St  Pelei>, 

q  R.  V.  Mean,  4  B.  ft  C.  65a  Thetfbrd,  5  T.  R.  364. 

r  Per  BuUer,  J.  in  R.  ▼.  Bp.  of  Chester,  x  R.  t.  Churchwardens  and  OvesMen 

1  T.  R.  404.  in  R.  v.  M.  of  Stafford,  of  St.  John  and  St.  Maifaiet,  West- 

3  T.  R.  652.    R.  ▼.  the  Bristol  Dock  minster,  4  Mftule  &  Sdwyn,  25a 

Company,  M.  52  d.  3.  S.  P.    See 

also  Dov^.  536. 
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tfaeir  having  votes  for  members  of  parliament  7.  The  povfer 
of  licensing  public  houses  being  absolutely  in  the  discretion 
of  the  justices  of  the  peace,  the  court  will  not  award  a  man- 
damus for  the  licensing  »  public  house*. 

A  mandamus  will  not  lie  to  compel  admission  to  the  de- 
gree of  barrister*  (5).  Nor  to  compel  the  benchers  of  an  inn 
of  court  to  admit  an  individual  as  a  member  of  the  society, 
with  a  view  to  his  qualifying  himself  to  be  called^  to  the 
bar.  Nor  for  a  fellow  of  a  college,  when  there  is  a  visitor  (6). 
Nor  to  the  judge  of  the  ecclesiastical  court  to  grant  a  probate 
of  a  will,  lite  pendente%  Nor  to  the  master  and  wardens  of 
the  company  of  gun-makers,  to  cause  them  to  give  a  proof* 
mark  to  a  freeman  of  their  company.  Because  they  are  no 
legal  establishment  "*•  Nor  to  the  mayor  and  aldermen  of 
London  to  admit  a  person  to  the  office  of  auditor  of  the 
cbamberlain's  and  bridge-master's  accounts,  who  had  served 
it  three  years  successively,  because  contrary  to  the  custom  of 
the  city^  Nor  to  the  coUejge  of  physicians,  commanding 
tbem  to  examine  a  doctor  of  physic,  who  has  been  licensed 
in  order  to  his  being  admitted'^a  fellow  of  the  college^  Nor 
to  a  visitor  where  he  is  dearly  acting  under  a  visitorial  au- 
thority <•  Nor  formerly,  to  ^  stewani  of  a  manor-court  to 
admit  a  person  wlio  ciaimed  as  heir  at  law  to  a  customary 
estate :  within  the  manor \  but  now  it  wiiP.  In  ILv.Jot^ 
haip^t^tbe  court  refused  a. mandamus  tore^^or^a  minii^r  of 
en  endowed  dissenting  meeting^bqusj^;  bcicause  it  did.  not  ap- 
pear^ th^t  be  had  complied  with  the  requisites  necessary  to 

y  R.  y.  "Weobly,  Sir.  1259.  g  Aden.  K.  v.  Bp.  of  £ly,  2  T.  R.  345. 

z  Giles's  case,  Str.  881 .  per  Ryder,  C  J.  h  R.  v.  Rennett,  2  T.  R.  192. 

K,  ^.  WotdngUam,  Say.  R.  217.  i  R.  ▼.  Tbfe  Brewen*  Company,  SK'  k 

.«  :I^.  V.  jQray'i  iQ9»>Pp<IS*  963.       .  O.  172.  r^cogiiised  by  Atoott,  G.  J. 

b  R».  V.  The  BenclMSCi  oCXincolu's  luo.  in  R.  y.  Lord  of  thie  Manor  of  Bon- 

WooHer^s  case,  4  3.  &  C.  855.  sail,  3  B.  k  C.  173.    It  seems,  that 

c  1  Bl.  R.  668.  parcener!  are  entitled  to  be  admitted 

d  Ray.  989.            .    ,  to  copyhold  tenementa  as  one  heir, 

e  J  T.  R.  4^.  '  and  upon  the  payment  of  one  set  of 

f  R.  y.  Colleg^e  of  Physicians,  7T;R .  fees,  ib.  S.  C. 

282...  k3T.R,575. 


(5)  The  only  mode  of  relief  is  hy  appeal  to  the  twelve  judges. 

(6)  liy^her^ver  there  appears  to  he  a  general  visitor,  the  common 
law  courts  will  not  intefpos^ ;  yet  as  this  is  in  the  nature  of  a  plea 
to  the  juriadietion,  it  must  appear  on  the  return.  The  conrt  will  not 
•upmede  the  writ  of  mandamus  on  an  affidavit  of  the  fact;  it  must 
appear  by  matter  of  record,  which  the  party  may  contest.  R.  v.  Dr. 
Whaley,  master  of  Pcterhouse  College,  Cambridge,  E,  13  Geo.  2. 
34  MS.  Scrj.  Hill,  p.  325. 

Vol.  II.  D  D 
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give  him  a  primd  facie  title;  adding^  tbat  a  mandamus  to 
adrnH  was  granted  merely  to  enable  the  party  to  try  bis  right ; 
but  the  court  had  always  looked  much  more  strictly  to  the 
right  of  the  party  applying  for  a  mandamus  to  be  restored; 
for  if  he  had  been  oefore  regularly  admitted,  be  may  try  his 
ri^ht  by  action  for  money  had  and  received.  A  mandamus 
will  not  lie  to  the  archbishop  of  Canterbury  to  issue  his  fiat 
to  the  proper  officer  for  the  admission  of  a  doctor  of  civil 
law,  a  graduate  of  Cambridge,  as  an  advocate  of  ihe  court  of 
A  rches '. 

Where  a  charter  does  not  require  the  fcnembers  6f  a  cor^ 
4)oratjon  to  be  resident,  the  court  will  notgrant  axnandamus'* 
commanding  the  corporation  to  mieel  and  consider  of  the 
propriety  of  temoving  from  their  office  non-^nesideM  c6rpo^ 
ratorsy  unless  their  absence  has  been  prodnictive  of 'some 
iserious  iilcoi^venience.  Where  an  Mfaabilaiit  of  a  bbroa^ 
applied  for  a  mandamus  to  the  maydr  and  steward  of  the  iK^ 
rough  to  enrol  and  swear  him  nt  ttecoiirt  l^t  of  the  bdrough 
as  a  reliant  lAirg^ss,  but  did  hottnakeoiktan  tncsboate^rfghtlA 
every  inhabitant  to  bea  blttgesi,  or  that  ^any  Isacfa  comiexioa 
existed  between  the  oorporatibn  and  cburt  ieet  ab  would 
ciake  swearing  and  eilrohnent  tit  the  Ieet  the  means' of  pe^* 
iecting  such  r^gbt/  the  court  refused  *  the  Vrrit 

A  mandamus  is  granted  ot%  for  ptfUic  J^ersoAs,  and  to 
toinpfel  the  performance  of  public  duties.  Hencfe,  the ''court 
^Hl  not  graht  it  to  a  tradirij^  corpotatibn  at  the  instance  bf 
One  of  its  mem'bers,  to  compel  them  to  produce  their  ac- 
counts, for  the  purpose^  of  declaring  a  dividend  of  the  profits. 
Thetnode  of  burying  the  <fead  is  a  matter  of  ecclesiastical 
cognizance;  and  therefore,  where  tba question  was»  whether 
a  parisbjoner  bad  a  right  to  be  buried  ^fn  ^  chuix^hyahi  in  aa 
iron  coffin,  which  was  a  new  and  unusttal  mode,  the  court 
refused'  a  mandamus. 

The  court  have  no  power ">  to  grant  a  mandamus  to  judticek 
to  compel  them  to  come  to  a  particular  deciaion,  as,  to. make 
an  order  of  maintenance  on  a  particular  parish.  Nor  will  the 
court  command  iustices  of  the  peace  to  do  that'  which  may 
render  them  liable  to  an  action. 


1 U.  v./Akhb.  of  C^terbuiy,  6  £a^  See  alio  H.  y,  L6bd6n'Ait.  Gomp. 

218.  5B.ftA.69S. 

'  tti  R.  V.  Ibiyor  slid  AldernMH  of  Borts-  p  R.  v.'  Ccdnldgv,  Si  B.  9eik^  $0S^ 

.     lDoiith>  3  B.  a  G.  162.  q  |l.  t.  JuctiOes  of  Bf  iddJ«B€«,  4  B.  fr  A. 

a  R..Y.  Mayor,  &c.  of  West  Looe,  3  B.  298. 

ftC.  iB77.  r  R.  ▼,  Justieet  of  Bucldss^amilifrt^ 

0  R.  T.  the  GoTemor  and  Compaiqr  of  1  B.  ft  C.  485, 

Uie  Bank  of  EDfland,  2  B.  lb  A.  620. 
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IV.  Form  of  Oie  Writ. 

m 

Hating  endeavoured  in  the  foregoing  sections  to  explain 
the  nature  of  a  mandamus^  and  having  briefly  stated  those 
cases  in  which  this  remedy,  may  be  adopted^,!  fl^hall  proceed 
to  consider  the  form  of  the  writ,  as  to  which  the  following 
rules  may  be  useful : 

1.  Care  must  be  taken  that  the  mandamus  is  properly  di- 
rectedy  that  is,  to  the  persons  who  are  to  obey  the  writ'  (7). 
And  this  duty  is  cast  upon  the  person  who  applies  for  the 
writ ;  for  the  court,  when  they  grant  the  writ,  will  not  specify 
•  Ibe  person  to  whom  it  is  to  be  directed*.  If  the  writ  be  im- 
properly dife^ted,  e.  g.  if  the  right  of  election  be  in  the  mayor 
•and  aldermen,  and  tne  mandamus  is  directed  to  the  mayor, 
aldermen,  and  common  council,  the  court  wilt  grant  a  super- 
{Sedeafi,  ^luia  hfipr^vide^imum(»mi  \  If  a  writ  bd  idiiected  ito  a 
cprfMm^ti^n  by.  a  iWfoqg .  mope,  they  majr  letum  -  d^is .  speoial 
mat^r^rawl  ray  upaait;  ,butifibeyiaa0ii|9rtbe<exigepcy>of 
jift^e  .^nit,  tbe^  i  admit  ^enMoWesiitp  be  tbe  ]Coi;paratiQn  to 
'i^b^m  tbe^writis  dimcU^  XvmA  eamiQt  .take  advantage  <tf  tbe 
misnomer*. 

%  jXbe  writ  miwt  eoniain  cpavenient  certainty*  in  ^  setting 
<fartb  the'dulty  to  be  perfiooned ;  butititieed  jiot.particiilafly 
^^tfpiitii %  what lautbority  the  .duty  exiats. 

Therefore  where  a  mandamus  to  the  comnaissary  of  tbe 
J^rcbl^i^hop  i>f  Yivk^;  to  admit  a  .depuly  .fegi^tmr, istated 
^ii(M^,9if^9ftf  *Ue  rectfiomi  tD/admit»  it  .was  boldca  sufficienf, 
.^Qi^bJtwa^  iOl\|e6|ed<ttiwa$  Ihe  oomtant  JDrmi to  allege, 
.that  .the|Mi%  Aoiwhooa  the^wtitiia^diractcd,  ia  tbe  penoo  to 
«Wfh9PQ(  it  apfieitiMna  ito- awea^and  Admit ;  foxvif  the  defendant 
.W4S  (if^ot;  tbi^p^raon  to  wbomtthe  execiitifkgithtfl  writ  .belonged, 
Aia  ,fil^|ild  hayeHietttrned)SO^)but  ioateadiOf  that  the  return 
Gppsis^d  merely  .of  maUer  ofiexouae;  ibeaiiks,  it  was  laid 
^t  ^^^sir^te  he  refused^  vwbinh.  waa  an- averment  that  in 

s  R.  ▼.  Mayor  of  Hereford,  Salk.  701.    u  R.  ▼.  Mayor  of!Nffiiridi»<Str.  56. 

R.  T.  Mayor  of  Rippon,  Salk.  433.         z  R.  t.  Bailiff*8  of  Ipswich,  Salk,  434, 5. 
t  R.  ▼.  Wigan,  2  Burr.  7S2.  y  R.  ▼.  Ward,  Str.  897. 


(7)  Iftha vrz^t isdirectedtathe cacporationyit basb«enheld good. 
Bntifcii  be  directed  to  thoierwho  by  the  constitution  of  ibe  corpo- 
lation  oaght  to  do  tbe  act,  wltb<M]t  €otibt  it  is  good  also.  Per  Holt» 
C.  J,  R.  V.  Mayor  of  Abingdon,  Ld.  Raym.  560. 

Dna 
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So  a  mandamus  to  the  Dean  of  the  Arches  to  grant  pro- 
bate to  Lord  Londonderry's  executors*,  setting  out  that  the 
de^njuxta Juris  exigentiam  reeusatit,  was  holden  suflScient, 
though  it  was  objected  that  it  did  not  shew  the  dean's  title 
to  grant  probate ;  not  having  set  out  that  there  were  bona 
notabilia;  for  the  court  will  not  presume  an  inferior  jurisdic- 
tion,  and  it  appeared  that  he  had  already  done  some  acts 
of  office  as  the  prerogative  judge,  and  he  shall  not  be 
received  now  to  say  it  does  not  appear  he  has  any  juris- 
diction. 

So  a  mandamus,  reciting  whereas  there  is  or  ought  to  be 
one  bailiff  and  twelve  capital  burgesses*. 

So  a  mandamus  reciting  that  there  ought  to  be  a  common 
council,  consisting  of  the  mayor^  and  twenty-four  persons 
chosen  by  the  mayor  and  burgesses,  without  stating  whether 
by  charter  or  prefer iption^ 

The  ground  of  the  application  for  a  mandamus  is,  that 
there  is  no  other  remedy.  Where,  therefore,  a  mandamus 
directed  to  a  corporation,  and  oommanding  them  to  pay  a 
poor's  rate,  omitted  to  state  that  the  defendants  had  no  ef- 
fects upon  which  a  distress  could  be  levied,  it  was  holden* 
bad. 

3.  If  several  persons  have  been  removed^  there  must  be  a 
distinct  writ  for  each  person :  for  they  cannnot  join' ;  for  the 
interest  is  several,  and  the  amotion  of  one  is  not  the  amotion 
of  the  others. 

4.  Every  circumstance  that  is  requisite  to  shew  that  the 
party  is  entitled  to  be  admitted,  must  be  suggested  in  the 
writ* ;  'therefore,  where  in  a  mandamus  to  the  ordinary  to 
license  a  curate,  it  was  stated  that  be  had  been  duly  nomi- 
itated  and  appoinied  by  the  inhabUants  of  a  township  to  be 
curate  of  the  church  of  P.,  but  neither  the  consent  of  the 
rector  or  any  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment  was  stated,  the  court 
<iuashed  the  writ^  But  although  it  is  essential  such  fkcts 
should  be  alleged  as  are  necessary  to  shew  that  the  party  ap- 
plying for  the  writ  is  entitled  to  the  relief  prayed,  no  precise 
form  is  required*. 

s  R.  T.  Betteswortfa,  Str.  857.  A.  3S0.    Q.  WheUier  in  sucb  ft  cue 

ft  R.  V.  tbe  Devises,  M.  7  Anii}  BuU.  ft  mandftmns  will  lie. 

N.P.S04.  d  6  Mod.  11.  R.  t.  aty  of  Chester, 

b  R.  T.  Mftyor  and  Buiyesses  of  Not-  Sftlk.  433. 436. 

tinffhftm,  H.  26  0. 2.  Bull.  N.  P.  204.  e  6  H od.  310.  per  Holt,  C.  J. 

Sfty.Sa.  S.C.  f  R.y.Bp.  of(Szlbrd,7East,346. 

0  R.  T.  Mftigftte  Pier  Compsajy  3  B.  ft  g  Per  Lee,  C.  J.  in  R.  t.  M.  ft  B.  of 

Nottinglifun,Sfty,  R.  37. 


MANDAMUS.  1085 

5  The  writ  must  be  granted  to  proceed  to  an  eledioa  to 
the  office,  and  not  to  elect  a  particuhr  person^. 

Lastly  the  writ  must  be  tested ;  and  there  must  be  four- 
teen days  between  the  teste  and  the  return,  if  it  goes 
above  forty  miles ;  otherwise  only  eight  days,  and  one  day  is  to 
be  taken  inclusive,  the  other  exclusive^  Upon  discovering 
apy  informality  in  the  writ,  the  party  may  apply  to  amend  at 
any  time  before  the  return^:  but  after  the  return  has  been: 
made  and  traversed,  the  court  will  not  permit  an  amendment 
in  the  mandamus'.  A  motion  cannot  be  made  to  supersede 
the  writ  after  the  return  is  out".  Although  it  has  been  said" 
that  the  defendant  will  not  be  permitted  to  avail  himself  of 
any  objection  to  the  writ  after  the  return:  yet  it  has  since 
been  adjudged  that  an  exception  may  be  taken  to  the  writ 
even  after  the  return%  and  at  any  time  before  a  peremptory 
mandamus  issues. 

Where  there  is  a  corporation  by  prescription,  the  consti- 
tution of  it  (as  well  as  the  parties'  right)  must  be  verified  by 
affidavit'.  Where  it  is  bv  charter,  a  copy  of  it  must  be  pro- 
duced at  the  time  of  making  the  motion.  Where  the  court 
grants  a  rule  to  shew  cause,  though  upon  shewing  cause  it 
appear  doubtful,  whether  the  party  have  a  right  or  not,  yet 
toe  court  will  issue  a  mandamus,  in  order  that  the  right 
may  be  tried  upon  the  return^.  But  the  court  will  not 
grant  a  mandamus  to  a  person  to  exercise  a  jurisdiction, 
when  it  is  doubtful  whether  he  has  the  power  to  exercise  it 
or  not'. 

Upon  a  motion  for  a  mandamus'  to  the  warden  of  the 
Vinters'  Company  to  swear  J.  S.  one  of  the  court  of  assist- 
ants, the  affidavit  being  only  that  he  was  informed  by  some  of 
the  court  of  assistants  that  he  was  elected,  and  no  positive 
affidavit  of  an  election,  the  court  would  only  grant  a  rule 
to  shew  cause,  but  said  if  there  had  been  a  positive  affidavit 
of  his  election,  they  would  have  granted  the  writ  in  the  firet 
instance. 

b  2  BulBt  122.  2 Roi.  456. 1.  25.  n  Per  RemyoD,  C.J.  and  BuUer,. J.  in 
i  R.  V.  Mayor  of  Dover,  Str.  407.  R.  v.  Mrjot  of  York,  5  T.  R.  74, 5. 

k  6  Mod.  133.  per  Holt,  C.  J.  o  R.  v.  Margate  Pier  Compaoj,  3  B.  ft 
1  R.  T.  Mayor  of  Stafford,  4  T.  R.  600.  A.  220. 

m  Said  per  Lee,  J.  inWbitwood,  q.  t  ▼.  p  Bull.  N.  P.  200. 

Jocam,  B.  R.  M.  7  G.  2.  MS.  to  have  q  R.  v.  Dr.  Bland,  ib. 

been  so  determined  in  Ld.  Raymond*s  t  R.  ▼.  Bp.  of  Ely,  1  Will.  266. 

time.  I  Bull.  N.  P.  200. 
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V^.  qftkeBehirH. 

The  next  object  of  cobsidieration  is  the  return* 

1*  The  return  mutt  be  made  by  the  personi  to  whom  the 
writ  is  directed. 

2.  It  mu0t  be  positive  atWI  certain^    The  sBtne  certeioly 
is  required  in  a  return  tti  a  mandanras  as  in  indrctmeots  or 
i^turns  to  writs*  of  habeas  corpus^.     But  if  the  rlstitm  be 
certain  on  tbe  face  of  it,  that  is  suffkient,  and'  the  court  can- 
hot  intend  facts  ineonsistent  with  ft»  for   the  purpose  of 
making  it  bad^    If  tbe  snpposal  ef  tbe  writ  be  Mse  in  not 
truly  stating  tbe  coQStitiltion^  of  the  corporatiori,  the  ittiirn 
ou|ht  to  deny  tbe  constitutioii  to  be  a»  is  mentioned^  hi  1^ 
wnt :  for  if  it  aaeidy  states,  that  the  defemfiants  have  acted 
according  to  a  constitution  different  from  tJhat  mentioned 
in  tbe  writ,  without  denying  the  suppoaal  of  the  writ,,  it 
will  be  insuiBcieat^    The  netum  must  not  he  argumenta- 
tive*.   In  stating  disfranchisement  for  «ofe  attending  afi  ^ 
election,  it  must  shew  that  tbe  peraon  disfranchjaed  was  asl* 
elector;  for  where  the  leturft- staled  th«t  tbe  ekotion'oC  a 
capital  burgess  was  in  **  the  resi  qf  ike  dBfitat  brngesuf  he* 
ing  the  common  eouncil/'  that  the  person  disfrattchiscd  being 
a  capital  burgess  did  not  attefid  at  a  daeetiqg  for  aa  electioo 
whereby  no  dection  could  be  bad  ;  but  it  did  not  state  that 
aU  the  capital  buigesses  were  of  the  common  oodhciI,  so  thnfe 
it  did  not  appear  that  the  person  in  qusestion  was  of  the 
common  council  and  entitled  to  elect;   the  court  quaabed 
the  feturn\    But  to  a  mandamus  to  elect,  it  is  a  good  return, 
that  a  person  has  been  duly  elected,  and  sworn  into  the 
office^ 

3.  Where  the  mandamus  is  to  restore  a  person  who  has 
been  removed  from  an  office,  tbe  return  must  be  very  ac- 
curate in  stating,  first,  tbe  power  of  the  corporation  to  re- 
move*. 

It  was  observed  by  Lord  Mansfield,  C.  J.  in  R.  v.  Richard- 
son', that  the  power  of  removal  was  incidental  to  the  con- 
stitution of  a  corporation  \  and  that  it  was  necessaiy  to  the 

til  Rep.  99.  b.    See  also  R.  v.  M.  o(   c  JL.  V.  BAayor,  &c,  olt  Doncasta,  Trin* 

AbingdpD,  Salk.  4g^^.  *;^&26G.a.  34  MSw    SegtOaisp. 

u  Per  Buller,  /.  Doug.  158.  210. 

X  Dong.  169.  d  R.  v.  Richardcon,  1  Burr.  537.  per 

7  R.  ▼.  Maiden,  Sftlk.  431.  Ld.  Mansfield,  C.J.    See  also  R.  ▼. 

z  R.  ▼.  Ljrme  B«gis,  Doug.  1(^8.  Ponsonby,  1  Ves.  jun.  7.     Keuyon^s 

a  R.  ▼.  I^me  R^ls.  R.  toI.  I.  p.  28. 8.  C. 
b  R.T.WUllam«,Sft7R.  140. 
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good  order  aod  government  of  cprporate  bodies  tbat  t^eie 
should  be  such  a  ppwer,  as  oiucb  a^  a  power  to  inaHe  by- 
laws. 

The  power  to  repQoy^  is  priin&  f»qie  i|^  tbe  eorfiom^ipii^  at 
large ;  hence»  where  in  a  f^rn  to  a  mandamus  to  restore^ 
^bct  qbarfier  of  i^ooqcppn^ioi^  W94.  set  foftbi  it  was  state^fl  that 
the  party  was  reiAOved  ^y  thp  corponOe  Mjf  ai  logger  it 
was  bolden*  uni^ec^sssiiy  to  {^ver  UWt  the  bpdy  at  laige  had 
the  power  of  removal ;  becaMse  the  charter  makiitt;  tbem  a 
corporation,  the  law  implies  the  right  to  remove  to  be  in  the 
whole  body ;  and  if  there  were  another  charter  or  by-law 
restn^ining  the  poweir,  and  that  were  not  set  put,  an  action 
would  lie  on  the  return,  inasmuch  as  there  would  be  a  ft^ 
pressio  peri,  for  which  an  action  may  be  maintained  s^s  ^ell 
as  for  an  aBegatio  /afsL 

The  power  of  removal  cannot  be  exercised  by  a  select  patf 
of  the  corporate  body,  unless  it  be  specially  giyen  ^.  that 
part  by  charter  or  prescription.  Hence,  if  a  return  should  set 
forth  a  refpovffl  by  the  common  pouDcil.  without  shewing  bow 
they  were  autborii^ed,  it  would  be  bad\ 

Secondly,  the  return  must  set  forth  a  sufficient  and  reasoiK 
able  cause  of  removal.  These  are  three  kinds  of  offences'^  for 
which  a  corporator  piay  be  removed  : 

First, — ^For  any  offence  committed  agains^  his  oath  of  office 
and  duty  as  a  corporator  (9). 

Secondly,—- For  a^y  offence  -which  is  ip  itself  of  so  in- 
famous a  nature  as  to  render  the  offender  unfit  to  execute 
any  public  franchise,  e.  g.  forgery,  peirjury,  &c.  although 
such  oSence  h^s  not  any  immediate  relation  to  his  of- 
fice (10). 

e  R.  y.  Ljrme  Regii,  Doug.  148.  g  R.  ▼.  Mayor  of  Derby,  Q  O.  a.  Bull. 
f  R.  ▼.  DoDcaiter,  T.  S5  &  26  O.  2.        N  P.  206.  R.t.  Richardion,  1  Burr. 

34  MS.   Sc^.  Hill,  p.  210.    Bull.        538.  R.  ▼.  Liyerpool,  2  Burr.  732. 

If.  P*  206.  Bay*  R.  37.  S.  C* 


{9j  In  this  case  the  corporator  isTemovable  without  any  previous 
connetion  by  a  jary.  Bull.  N.  P.  206.  eites  R.  v.  Derby,  9  G.  2. 
which  case  was  first  brought  before  the  court  in  K  T.  8  Geo.  2. 
See  Sessipn  Cases,  toL  2.  p.  343.  The  power  of  trial  as  well  as 
amotioo,  for  an  offence  of  this  kind,  is  ipcide9t  to  evei^  corporatipn. 
See  Lord  Mansfield's  opinioi^,  1  Burr.  538. 

(10)  An  offence  of  tbis  kind  ou^ht  to  be  established  by  a  pre» 
vious  oonriction  by  a  jury,  according  to  the  law  of  the  land.  Per 
Lord  Mansfield,  C.  J.  R.  v.  Richardson,  1  Burr.  539.    It  is  the 
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Thirdly,— For  any  offence  of  a  mixed  nature,  aa  being  an 
offence  not  only  against  the  duty  of  his  office,  but  also  a  mat- 
ter indictable  at  common  law  (11). 

* 

As  to  the  first  ground  of  removal,  viz.  what  shall  be  said  to 
be  such  a  breach  of  duty  as  will  be-  a  good  cause  of  disfran- 
chisement ?  It  is  certain  that  a  total  desertion  of  the  duty  of 
the  office  is  a  good  cause  of  amoval** :  but  it  may  be  difficult 
to  determine  in  what  particular  offices  a  bare  non-residence 
will  amount  to  such  a  desertion. 

Where  offices  are  in  perpetual  execution*,  and  may 
not  be  executed  by  deputy,  there  must  be  a  perpetual 
residence,  such  as  that  of  sheriff,  mayor,  coroner*^,  &c. 
But  in  other  cases  a  local  residence  is  not  necessary : 
as  in  the  case  of  a  recorder,  alderman',  freeman,  &c.  there 
non-residence,  without  neglect  of  duty,  is  not  a  sufficient 
cause  of  amoval*",  unless  required  by  the  charter*.  Indeed  it 
would  be  absurd  to  say  that  mere  non-residence  should  be  a 
cause  of  amoval,  when,  not  withstanding  such  non-residence, 
the  officer  may  do  all  which  his  duty  requires ;  but  if  such 
persons  totally  desert  their  office,  it  will  be  a  good  cause  of 
amoval.  As  where  a  recorder  upon  notice  given  to  him,  vo- 
luntarily and  wilfully  absented  nimself  twice  from  the  ses- 
sions of  the  peace*,  although  he  had  appointed  the  session 
himself  and  was  in  the  town ;  for  the  recorder  is  bound  to 
attend  and  assist  at  the  sessions  to  direct  the  corporation  in 
the  proceedings  of  justice:  and  his  office  being  a  public 
office  relating  to  justice,  non-attendance  is  a  good  cause  of 

h  4  Mod.  3S.  ter,  Say.  30.  and  per  Foster,  J.  S.  C. 

i  BuU  N.  P.  206.  34  MB.  Seijt.  HUI,  p.  217. 

k  3  Atk.  184.  n  3  B.  &C.  152. 

1  R.  V.  Major  and  Aldermen  of  Porta-  o  Serjt.  Whittaker*s  case,  Salk.  434. 

mouth,  3  B  &  C.  152.  Ld.  Raym.  1233.  S.  C. 

m  Per  Lee,C.  J.  in  R.v.  M.  of  Doncat- 


infamy  which  renders  the  corporator  an  improper  person  to  be  con« 
tinued  in  an  office  of  trust ;  therefore  if  the  crime  for  which  he  is 
convicted  be  such  as  does  not  carry  such  infamy  with  it,  it  will  be 
no  cause  of  disfranchisement;  as  if  he  were  convicted  of  a  simple 
assault    Bull.  N.  P.  206,  cites  R.  v.  Derby,  9  G.  2. 

(11)  Where  the  offence  is  criminal  in  both  respects,  the  difference 
seems  to  be  that  if  it  consists  of  one  single  fiact,  as  burning  the  char- 
ters of  the  corporation,  bribery,  &c.  there  must  be  a  conviction ; 
but  not  where  it  may  be  considered  as  abstracted,  the  one  from  the 
other,  as  riot  and  aasauk,  upon  any  other  member,  so  as  to  obstruct 
the  business  of  the  corporation,  ib. 
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forfeiture.  Bat  a  mere  being  absent  once^i  from  attending  a 
session,  without  any  aggravating  circumstance,  is  no  cause 
of  forfeiture.  In  tbe  case  of  the  City  of  Exeter  v.  Glide', 
the  return  was,  that  the  defendant  (an  alderman,  and  as  such 
a  J.  P.)  **  recessit  et  habitationem  suam  reliquit  et  amovebat 
seipsum  et  familiam  suam  ad  Topsam  extra  civitatem  et 
officium  suum  reliquit:'*  it  was  agreed,  that  there  could  not 
be  more  apt  and  express  words  of  tbe  defendant's  absence, 
than  the  words  in  this  return.  So,  where  a  capital  burgess 
left  the  borough,  and  lived  out  of  it  far  several  years,  and 
n^lected  attendance  at  the  public  assemblies,  &c.  it  was 
hoTden  to  be  a  sufficient  ground  for  removing  him%  But 
where  it  was  returned  to  a  mandamus  to  restore  an  alder- 
man, that  the  alderman  on  the  1st  of  May,  1766,  departCMl 
with  his  family  from  the  borough,  and  the  liberties  thereof, 
and  entirely  left  the  same,  with  an  intent  to  reside  with 
his  family  for  the  futui^  elsewhere;  and  thence,  and  until 
and  at  the  time  of  the  amotion  of  him,  did  continually  re- 
side with  his  family  out  of  the  said  borough,  and  the  liber- 
ties thereof,  contrary  to  the  duty  of  his  office:  and  then  the 
return  stated  a  removal  on  the  10th  of  September,  1766; 
the  return  was  quashed,  and  a  peremptory  mandamus  was 
awarded^ ;  Lord  Mans6eld,  C.  J.  observing,  that  the  party 
had  not  totally  left  the  borough,  that  he  was  absent  about 
four  months  only,  and  that  he  had  not  received  any  notice  of 
the  charge. 

The  non-residence  of  a  corporator  is  not  yfso  faeio  a  for- 
feiture of  the  of  Gee,  but  the  cause  of  amoval  only ;  and  con- 
sequently until  amotion,  there  cannot  be  any  usurpation  upon 
which  a  quo  warranto  can  be  founded*. 

Misemploving  the  corporation  monqr  is  not  a  sufficient 
cause  of  disuanchisemenl^  because  tbe  corporation  may  have 
their  action  for  it'  (12). 

q  R.  T.  Corporation  of  Weill,  4  Biur.  borough  of  Newtown,  Ireland.    On 

1099.  Segt.  Bnrland^t  case.  writ  of  error,  B.  R.    Michs.  1766. 

r  4  Mod.  33.  1  Show.  268.  364.  S.  C  Ryder,  C.  J.    1  Kenyon,  I.    1  Ves. 

t  R.  ▼.  Truebody,   Ld.  Raym.  1275.  jun.  1.  affirmed  on  error  in  D.  P.  Feb. 

Borough  of  Loetwithiel.  24th  1768.   2Bro.P.C.3n.   Tom- 

t  R.  V.  Mayor,  &c.  of  Leicester,  4  Burr.  lin*t  edit  R.  ▼.  Heaven,  alderman  of 

2087.  Bedlbid,  2  T.  R.  772. 

tt  R.  %>  Fontonby,  free  burgest  of  the  x  R.  v.  ChaUie,  Ld.  Raym.  226. 

•  n  I  ■  ■  ■  I  — — 

(12)  In  this  case  another  ground  of  removal  was  stated,  viz.  that 
the  defendant  had  rased  one  of  the  books  of  the  corporation ;  as  to 
which  the  court  observed,  that  it  might  be,  that  the  entry  was  wrong, 
and  he  onlv  made  it  as  it  ought  to  be ;  and  farther,  the  rasure  was 
not  averrea  to  be  to  the  detriment  of  tiie  corporation. 


MM)  MAIYDAMUS. 

A.  wmlim  of  »  oQipomtiop  cwoot  be  4itfmiichi«^  iHden 
it  be  for  w  act  wb^i^b  WQrkss  to  V^  destruction  of  the  bod^ 
oonpoiate,  or  to  tbe  d^tructipn  of  tbe  liberties  and  priYi- 
b^  thereof )  aod  not  for  wy  pemonal  offenoe  of  one  mem- 
ber tbel>Qf^ 

It  is  cocBpetent  to  a  corpomtion  to  accept  the  lesignatioD 
of  a  member,  and  to  choose  another  person  in  his  room ;  but 
until  such  election,  the  party  has  povi^r  to  wave  bis  resign 
nation^ 

A  return  that  the  part^  obstiQately  an4  voluntarily  re- 
vised to  obey  orders  and  laws,  &c.  contrary  to  the  duty  of 
his  office  and  oath  is  too  g[eneral ;  t;he  particular  laws  ought 
to  be  specified** 

iV  return  of  misbebavioMr  i^  ope  pfBc^^.  {fi.  g.  cbaiyiberiaiq} 
will  not  afford  a  i^eason  for  bis  being  an^^ved  <^ut  of  iMiotber, 
vi2U.  that  of  ^  capital  bu%^« 

Where  it  appeared  by  tbe  retam  that  the  party  had  been 
chosen  towni^clerk,  to  hold  at  the  wiU  of  the  mayor  and  ri- 
ikrmen,  yet  as  the  defendants  had  not  stated  any  deterau* 
nation  of  the  will,  but  merely  sueh  reasons  for  his  removal 
as  were  deemed  insufieient,  the  cottrt  grafted  a  peremptory 
mandamus^*  Although  the  return  be  insufficient,  yet  if  it 
appear  to  the  court,  that  the  party  has  no  ground  for  being 
rsstoied,  the  court  will  not  restore  him^ 

Thirdly,  the  due  execution  of  the  power  of  amoval  must 
be  set  forth  in  the  return. 

If  the  person  he,  withip  summons,  i*  e,  if  he  be  resident,^  he 
must  be  summoned  to  atteind  and  shew  cause  ^gain^t  bie  dis- 
franchisement®; and  that  he  was  so  summoned,  must  appear 
upon  the  return,  unless  it  appear  he  was  heard ;  for  as  the 
end  of  summons  is,  that  he  may  be  heard  for  himself,  if  be 
have  been  heard,  want  of  summons  is  no  objection^  But  if 
it  appear  upon  the  retumn  that  b^  lived  out  of  the  limits  pf 
the  corporation  fpr  several  years,  it  is  not  necessary  to  return 
that  he  was  summoned!^. 

In  a  return  to  a  mandamus  to  a  corporation  to  restore  a 

y  Per  Cttiiam,  Sir  Thomas  Eaile^b  case,  d  Per  Cor.  in  R.  ▼.  Ttddedy,  1  Sidevf. 

Cuth.  176.  14. 

X  R.  Y.  M.  of  Rippon,  Salk.  433.    See  e  Bagg^s  case,  11  Rep.  99.  a.  said  per 

also  R.  ^.  Tldderly,  1  Sidf.  14.  Denison,  J.  to  be  Uie  Magna  Chaita 

a  R.  V.  M.  of  Doncasteiv  JLd;  R^ym.  on  matters  «f  tiiia  sort.    2  KcnyoB, 

1666.  4SS.  R.  T.  Qaa^iJ  T*  R.  €09.  8.  P. 

b  S.  C.  f  Per  Curiain,  ^.  y,  WUton.  Salk.  428. 

c  R.  Y.  Mayor,  &c.  of  Oxford,  Salk.  g  R.  y.  Truebody,  Ld.  Raym.  1275. 

428.                                            -  ^          • 
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iBMriMf  ndio  bat  betti  ran  cured;  it  abooldi  a|^peiir  that  the 
body  ittnoving;  had  proved  the  duirge  fop  which  the  metn- 
bar  waa  ramomedk.  It  is  not  suMcient  to  atata  laeTely,  that 
be  was;  praaeat  wbeo  the  cbaif;e  waai  made  apd  did  boK 
deiq^  it\ 

Where  a  burgeaa  ia  constituted!  by  patent  under  the  com- 
mon seal,  he  ought  to  be  discharged  in  like  manner.  But  if 
by  eIectioD|.  there  it  i»oiilf  eatered  ka  the  book^  a|id  an  order 
ia  an  fficicoft  to  diadrarge  httnk 

If  the  members  of  a  corporation  are  summoned  to  appear 
for  one  particular  purpose^  they  cannot  proceed  to  any 
other  matter  without  the  unanimous  consent  of  the  whole 
body*. 

Upon  a  return  to  a  mandamus  to  restore  a  capital  bui^geas^ 
it  appeared^  tftat  the  power  of  amoving  a  member  was  in  the 
mayor  and  aldermen;  that  the  whole  corporation  having  been 
aummoned  to  elect  a  reeofder^  after  thai  election  was  over, 
tbenaayOT  and  aldermeii  aepanited  fron  the  reat  and  removed 
the  plaintiff;  and  the  removal  was  holden  void^  beoame 
there  was  no  summons  to  meet  as  mayor  and  lUdennev,  bat 
only  aa  a  part  of  the  whole  body. 

Upon-  the  iaaue  of  hom  fiiH  eleetm  mqfor,  the  constHutiou 
WAS  admitted  to  be,  that  the  mayor  was  chosen  out  of  the 
aUeitaienF,  therefore  the  defendant  inaisted  Chat  the  plain- 
tiff shouM  pvote  his  being  ao  alderman.  The  feet  of  his 
being  chosen  ahft  alderman  was  this :  all  the  commoa  council 
(who  were  the  electors)  except  one,  met  at  a  pubKc  house  to 
diiiiky  where  they  were  ac4uaiQtod  that  W.  had  reaigned, 
whereupon  U  was  piM)poaed  to  ehooae  the  plaiatii;  which 
wa»  abated  to  by  two*  or  three ;  however^  he  was.  swoni  ia^ 
and  tisus  waa  bolder  not  to  be  a  good  eladaon,  because  tbqr 
were  not  corpontely  aasembM  for  want  of  a  pravioaa  sanir 
moiia;  and  therefoae  it  was  absolutely  nacesaaiy  that  every 

le  of  the  GosMHon  QQuncil  lAiQiiUi  be  present  and  conaant. 

>f  wbeie  upoQ  evidence  it  appealed  thai  the  corpoiation 
met  upon  a  particular  day  (purauant  to  a  by-latw)  for  the 
election  of  a  mayor^  it  was  holden'^  they  oould  not  piooeed 
to  the  election  of  an  alderman  for  want  of  summons,  there 
being  nor  custom  to  warrant  it 


1^ H.- ▼.  P^Mrettlttm,  8 T.  R.352.    ;.  citedpcrCur.iaHacbeUv.Nevinpoa 

ff  Per  Hott,  C.  J.  R.  y.  Chatke,  UM  Lord  Rajrm.  1357,  and  11  EaH.  84.  n. 

IUym.226.  where  S.  P.  was  d«cid^, 

k  Per  RayttKmd,  I.  Mftcfa^U  v.  Nevtn-  ta  Itftisgrave  v.^evinBon,  LoidBayiii. 

ios,  B.  lOOeo.  1.11  lEott.  87.  n.  1358. 

1  1»  V.  CoTf .  4f  CtflUte,  T.  a  G^.  n  BuU  N.  P.  200.  cites  2  Raym.  1365., 
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It  is  not  a  good  return  to  Btate^  that  the  party  was  incapa- 
citated of  being  elected;  for  the  proper  way  of  trying  whether 
he  was  capable  of  being  elected,  is  by  an  information  in 
nature  of  quo  warranto^  So,  where  all  the  proceedings  of 
the  election  were  set  forth  in  the  writ,  concluding  *'  by  reason 
whereof  A.  was  elected,"  a  return,  stating  that  A.  was  elected, 
was  holden  to  be  bad^. 

Where  upon  a  mandamus  commanding  defendant  to  take 
upon  himself  the  office  of  common  council  man  of  the 
borough  of  Leicester,  the  return  was,  that  by  a  by  law,  per- 
sons refusing  to  fill  the  office  were  subject  to  a  certain  fine, 
and  that  defendant  had  paid  the  fine;  it  was  holden%  that 
the  return  was  insufficient,  as  it  did  not  state  that  the  fine  was 
to  be  in  lieu  of  service. 

4.  The  same  certainty  is  r^uired  in  the  return,  as  before 
the  Stat  of  Queen  Anne'. 

5.  The  rule  is,  not  to  presume  every  thing  against  the 
return,  but  not  to  presume  any  thing  either  one  way  or  the 
other*. 

6.  The  return  must  not  contain  two  inconsistent  causes*, 
otherwise  the  court  will  quash  the  whole  return".  But  se- 
veral consistent  causes  may  be  returned';  and  where  the 
causes  are  not  inconsistent,  although  some  are  bad,  yet  the 
court  may  admit  the  good  and  reject  the  bad.  It  is  not  ne- 
cessaiy  that  every  part  of  the  return  should  be  good ;  the 
court  will  not  quash  it,  if  on  the  whole  it  state  a  sufficient 
reason  to  justify  the  party  making  it^ 

To  a  mandamus  to  restore  J.  S.  to  the  office  of  sexton,  the 
defendant  returned,  that  J.  S.  was  not  duly  elected  according 
to  the  ancient  custom  of  the  parish,  and,  further  there  was  a 
custom  for  the  inhabitants  in  vestry  to  remove  the  sexton 
from  his  office,  and  that  J.  S.  was  removed  pursuant  to  such 
custom :  it  was  holden*,  that  there  was  not  any  repugnancy 
in  saying,  that  J.  S.  was  not  duly  elected ;  but  that  being  in 
fa^  elected,  liiey  had,  according  to  an  ancient  custom,  re- 
moved him.  In  either  case,  they  were  equally  entitled  to 
exercise  that  right.  .  The  return,  therefore,  was  allowed. 

The  return  need  not  be  under  the  seal  of  the  corporation. 


o  R.  T.  Doncaster,  Say.  R.  40.  t  See  8  T.  R.  456. 

p  R.  ▼.  M.  of  York,  5  T.  R.  69.  u  Adm.  R.  ▼.  M.  of  Cambridge,  2  T.R. 

q  R.  Y.  S.  Bower,  the  younser,  1  B.  ft       456.    See  ako  R.  v.  M.  of  Yoik,  5 

C.5S6.  T.R.66. 

r  Per  Ld.  Mansfield,  C.  J.  ia  R.  ▼.    x  Wright  ▼.  Fawcett,  4  Bur.  S041. 

Lyme  Regis,  Doug.  157.  y  R.  v.  Archbp.  of  York,  6  T.  R.  480. 

s  R.  V.  Lyme  Regis,  £.  19  G.  3.  z  R.  v.  Taunton  St  James,  Cowp.  413. 
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.ncir  need  it  be  aigiicd  bjF  the  inavor ;  for  the  return  of  a  inaD- 
damus  is  matter  of  leoonl,  and  acts  done  by  a  corporation 
upon  record,,  are  not  required  to  be  under  band  or  seal,  for  in 
aucb  case  an  action  lieS/against  a  body  politic,  or  tbe  persons 
who  procure  tbe  iabe  retunk' 

Wbere'  a  return  of  a  mandamus  to  restore  a  party  to  a  cor- 
porate office  is  defectire  in  form,  but,  on  the  whole,  it  ap- 
pterB  that  there  is  gdod  gtoand  for  amotion,  the  court  will 
not  award  a  {ktemptory  mandamus;  the  only  effect  of  which 
would  be  to  compel  the  corporation  to  restore  an  officer 
whom  they  would  be  bound  immediately  to  remove  in  a  more 
formal  manner^ 

It  remains  only  to  observe,  that  clerical  mistakes  iDjI^he 
return  may  be  amended,  even  after  it  is  filed^. 


VL  Of  the  Remedy^  where  the  Party,  to  whom  the  Writ  of 
Mandamus  is  directed,  does,  not  make  any  Return,,  or 
.  where  he  makes  sm  insuffieieutf  or  fake  Reium. 

THit  first  writ  of  mandamus  always  concludes  with  com- 

.inanding  obedience,  or  cause  to  be  shewn  to  the  contrary'; 

>bi<t.:if  i  retuvnbe  mad^  to  it,  which  upon  theAce  of  it  is 

insufficient,  the  court  will  grant  a  peremptory  mandaitftm, 

sind  irths^t.b^tnpt  obf|y.ed», ^i^jatt^bmeQt. will, i^l^9 against 

thie  persons .^iaobeyijQg  it.'  ,       .•:*{!  •     .:f  .  ,     ♦ 

{  ^]l(f^ no  return.  ^  made,  the  court  will  grant  ai^ .at|ba<:hOient 
'^gaipst  \^  penons  to.  whom,  the  mandainus  W)9s  ^dir^pted ; 
l^xih  ,tbis  .4fffiTi^K)c^  Iv>weve'r9  that  wb^re.  a*  mtndamMa!  is 
j^ir^c^eJI  U^  a  f^orppration  to  do  a  corporate  act,  fipd*  nOfKftiurn 
IS  made,  the  attachment  is  granted  only  against  .thc|ie 'parti- 
cular persons  who  refuse  to  pay  obedience  to  the  mandan^us: 
t)ut  where  it  is  directed  to  several  persons  in  their  natural 
capacity,  the  attachment  for  disobedience  must  issue  against 
all«,  though  when  they  are  before  the  court  the  punishment 
will  be  propbrtioned  to  their  offence. 

a  R.  T.  Mayor  of  Exeter,  Lord  Rajm.  d  Boll.  N.  P.  201. 

2S3.    See  aUo  R.  t.  Cbalkt,  Lovd  e  R.  v.  Oreneen  of  St  Chad%  Salop, 

Ra7iii..S4.  8.  P.  H.  S  O.  2.   BIS.  Bull.  N.  P.  201. 

b  Rex  T.  Griffith!,  5  B.  &  A.  731.  8.  C. 

c  R- ▼•  Lyae  Reiria,  £.  ISO.  8.  Doug. 
167. 
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If  the  fetum  iifioiiitiie<£iceof  k^  ([vnt,  bdt'tke  matter 
9i  ib<Mut  an  action  upai  the  cate< lies  for  iJiO (party  ia^oreii, 
against  the  perBons  makiDg  fiuoh  fplsejaetoni..  AmI^  fNfefiie 
t£e  m|;urn  is  made  fay^eveimly  tbe  a<iticbifiU|y'beeieiier<Jpai^ 
or  several,  it  being  founded  utmi^a  4ort^»£lit  tf  it  ^ipfMrr 
iy)on  evidence  that  tbe^de£^Maot 

butwaa  over-<ruIed  by, a  md^Qxity,  tae  p^hai^ti^  >witt.be,mip^ 
suited^;  and  though  the  return  Aie  jmade^in  ^^name  of  tlje 
coq[>OFation,  yet  an  action  will  Ue  against  the  particular  pex- 
.fions  who  caused  the  return  to  be  madle^j^  or  U  the  matter 
concern  the  public  government,  and  no  particular  person  be 
80  interested  as  to  maintain  an  action,  the  e^^ft  will  grant 
an  information  against  the  persons  making  the  return^.  The 
I'^tuTn  must  be  filed  and  aillowed  before  the  information  cap 
be  moved  for. 

A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.     The. mayor. made. a  return';   a  motion  was 
made  to  stay  the  filing  of  it,  upon  a  suggestion,  that  the 
return  was  made  against  the  votes  of  the  majority,  who 
wpuld  have  obeyed  tbe  writ    But  the  cqMft/re^i^vfdf  tibiit 
they  could  not  refuse  t^  mayor's  return,  because  he  was 
the  principill  dfficer  to  ^bbm  the  w>tt  was  directed,  and 
actually  delivtered ;  «ndl«\a8.be>faad  Yetumed  and  broi^t  in 
the  writ,  it  was  not  fit  that  the  court  should  examine  upon 
-alfidaTMti^  mhetbfir  tbe^Biajionty  conaentdL  jBvt  if  tfie  mayor 
rbaddnade ^aoiyi «eto»rov -codtoiry -to  the ^vpiteir^  die  majoritjir, 
4tiw9aait)bia|^riUiand  Ibe/way  (to  pliiitthiliim^     by  jdte- 
,nfttiMi.'  .  .../■•.•••.■ 

>Nole.Whefre  several  jdiii  in*  a^  apf^ic^tiov^  fdt  a'tnandamus, 
they  may  all  join  in  the  action  for  a  falae  /etuirh'^.     ' 

>Afid4!P  miftuob  actiotf  o^itiforttmlnon  the  return  b!e  MIsHted, 
;the  oourt'^^l  gnMt  a  peretnt^tovy  n4^ndafflU8>,  .tto^^^r,  ft 
isaiinot  betubved  -fbrunltlfour  day)^  aftei^  theri^tcrni  of 'tfiie 
'paMa/'because  the  d^ndants  have  that  time' to  nqfote  in 
^MUMt  0f  jadgmeiit'. 

'lb  an  Action  for  a'false  returh*,  tKe  piaintifF  set  out,  ttat 
'he  was  6hosen  upbn  the  first  of  October,  according  to 
the  custom.  Upon,  evidence  it  appeared,  that  the  custom 
was  to  choose  on  the  29tb  of  $^ptembisr,  ^nd  that  ith^ 

f  Caitb.  172.  i'  R.  t.  Mayor  of  Abingdon,  Salk.  431. 

g  Per  Holt,  C.  J.  LoM'Ra(srm.  564.  .  <2dttk44»9.^  &C. 

li  SiwgMBs*  CfBif.  8aUk  374.    B.  ¥.    ifc  .OifMiT/Bopcy  JjorAfiagrm.  ISS. 

M«yort>f  Nottiostem^  H.  26.  G.  2.    1   Per  Holt,  C.  J.  Buokleyvj. Miner, 

BttU.  N.  P.  203.  S.  P.  Salk.v430,  1. 

.Bij¥au|Ma  V.  htwi^  Gatfivt28. 
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ptomtiff  was  then  diOBen ;  and  tbto  was  holden  sdfficieBt  to 
tuppott  the  deolanttion^  for  the  day  in  the  dedaratioa  is 
btit  fonn* 

If  the  mayor  of  a  eorpotatioti  ptt)CUre  a  false  retutn  to  be 
niade,  it  will  be  sufBci^tit  evidetice  "against  hitn,  that  the 
mandamus  was  delivered  to  him,  and  that  the  mandamus  has 
such  a  return  made;  and  that^ill  be  presumptire  against 
him^  that  he  made  that  retdi^n^  Unless  he  shews  the  contrary. 
For  the  mayor  6r  any  other  ihfember  of  the  corporation,  or 
other,  >B^ho  &aIT  procure  a  false  retuin  to  be  made,  are  liable 
in  their  private  capacity^ 

In  an  action  brought  in  C.  B.  for  a  false  return,  the  plain- 
tiff  obtained  juii^ment,  the  c6urt  of  B.  R.  refused  to  grant  a 
peremptoiry  mandamus:  Holt,  C.  J.  observing  that  evexy 
mandamus  recites  the  fact  praui  patei  nobis  per  recordum, 
tttH  that  tbey'dbuld  tkct  take  notice  of  the  records  of  the 
OotomOn  tleai*  ff  3). 

Before  the  stat.  d  Anu.  c.  $0.  except  in  extraoridinary 
«aiesB,  «n  attachmmt  dM  tidt  isiitie  for  want  <if  a  return,  'until 
after  lihereMnt  of  tfA^tittiiy  iud  i^fii?^  writ  of  tiiandainU8<aiMl 
disoMdieucerdf  a  p«femp«ftMy  vule  to  feMnnK  B«t  by  that 
statute,  letting  thlit  persMs  who  had  ^a  right  to  the  ofBoe 
of  nvayors,  or  otbe^  bffiees  ^K^hiu'dties,  towm  corporate, 
boroQ^,  and  places,  oi'tob^  buy^esses  or  freemen  tnereef, 
had  eiAer  been  illegally  tutned  out,  >or  >had«been  refused  to 
be  admMted  thereto,  and  had  no  Other  nsMsedy  to  proouna 
themsi^lves  to  be  admie^ri  or-raMo^,  than  by  wiita  of  mfan- 
dtitifus,  the  f^N^t^eedings  on  whieh  ^weife  t^iy  dilatovy-and  ev* 
pensile,  I  it  >wtf9^  enacted, 

1.  that  a  rietum  should  be  made  to  the  fittt  writ  of  man- 
d&taus'. 

ft  W  Cur.  lEL  ▼.  (iHialice,  Lord  Raym.        Pope,  1  LordlUym.  128.  where  S. P. 

*iM8.  4i  iaid  to  hive  been  nll6d. 

o  AnoikSaUc  42S.pfoliabl7Uie8.C.  ai    p  See  Skiim.  660. 
U  reported  by  the  name  of  Green  t.    q  BoU.  N.  P.  SOS. 

r<6.4. 

(13)  Yet  where  in  an  action  for  a  false  return,  Jn^ment  was 
given  for  the  defendant,  and  upon  a  writ  of  error  ludiment  was 
reversed  in  the  -Excheqcfer  Chamber,  the  Court  of  &•  B.  giftnted 
a  peremptory  mandamus  before  jud^nent  entered,  sayiogy  it  was 
a  mandatory  writ,  and  not  a  judicial  writ  fomded  uBoa'lte  record. 
Bull  N.  P.  202. 
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9.  That  the  persons  proBecoting  such  writ  might  plead 
to^j  or  traverse  all  or  any  the  material  facta .  oontained  in 
the  return,  to  which  the  persons  making  such  return  should 
reply,  take  issue,  or  demur;  and  such  further  proceedings 
should  be  had  therein,  as  might  have  been  had  if  the  persons 
suing  siich  writ  had  brought  their  action  on  ,the  .case  for  a 
false  return ;  and  in  case  a  verdict  should  be  found,  or  judg- 
ment given  for  them  upon  a  demurrer,  or  by  mAt/  dicii^  or 
for  want  of  a  replication  or  other  pleading,  they  should 
recover  damages  and  costs,  and  a  peremptory  writ  of  man- 
damus should  be  granted  without  delay  for  tnem  for  whom 
judgment  shall  he  given,  as  might  have  been  if  such  return 
had  been  adjudged  insufficient ;  and  in  case  judgment  shall 
be  given  for  the  persons  making  such  return,  they  shall  re- 
cover costs. 

3.  The  Stat,  for  the  amendment  of  the  law  (4  Ann.  c.  16.) 
and  all  the  statutes  of  jeofail  shall  be  extended  to  writs  of 
mandamus,  and  the  proceedings  thereupon^ 

The  power  of  traversing  the  return,  which  is  ^iven  by  the 
second  section  of  the  preceding  statute,  is  given  in  the 
room  of  an  action  for  a  raise  return ;  and  as  in  »such  action  it 
cannot  be  said  that  the  damages  are  collateral,  .so  neither  can 
it  be  said  that  they  are  collateral  in  a  proceeding. under  the 
statute,  for  they  are  consequent  or  dependent  upon  the  issue, 
and  the  jury  are  to  inquire  of  the  damages  as  parcel  of  the 
charge;  and  consequently,  if  in  a  proceeding  under  the 
statute,  the  juiy  omit  to  find  daniages  and  costs  fpr  the 
plaintiff,  whether  the  verdict  be  general  or  special,;  this. de« 
feet  cannot  be  supplied  by  awntof  inquiry":  but^in.such 
case  .the  party  may  oring  an  action  for  a  false  return,*  for  the 
act  does  not  take  away  the  party's  right  to  bring  such  action, 
but  only  provides  that  in  case  damages  are  recovered  by  vir- 
tue of  that  act,  against  the  persons  making  the  return,  they 
shall  not  be  liable  to  be  sued  in  any  other  action  for  making 
such  return^ 

Where  issue  is  joined  upon  the  traverse  of  the  return,  and 
the  prosecutor  does  not  proceed  to  trial  according  to  the 

Eractice  of  the  court,  judgment  as  in  case  of  a  nonsuit  may 
e  given^. 


t  S.  2.  z  Bull.  N.  P.  203.  See  Str.  1063. 

t  8.  7.  y  Wigan  v.  Holmes,  Say.  R.  110.  R.  v. 

u  Kynatton  t.  Mayor  of  Sbrewsbaxy,       Mayor  of  Stafford,  4  T.  R.  689. 

T.  9  &  lOO.  2.  MS.  and  Str.  1052. 

S.C. 
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Since  the  precedio^  statute,  a  mandamusj  in  cases  to  which 
the  statute  applies,  is  in  the  nature  of  an  action,  pleadings 
therein  being  admitted,  and  it  seems  that  in  such  cases  a  writ 
of  error  lies  upon  the  judgment* ;  but  upon  the  award  of  a 
peremptoiy  mandamus,  in  a  case  to  which  the  stat.  of  Ann 
does  not  apply,  a  writ  of  error  will  not  lie*. 

It  appears  from  the  wording  of  the  statute,  that  there  are 
many  cases  to  which  it  does  not  extend;  therefore  in  all 
those  cases  the  proceedings  must  be  according  to  the  course 
of  the  common  law\ 

s  1  p.  Wms.  351.  Str.  10511.  D.  P.  Slst  April,  17S4.  1  Bro.  P.  C. 

a  Dean  of  Dubliu  ▼.  Uie  King,  in  error.       73.  Tom1in*s  ed. 

b  Bun.  N.  P.  204. 


YOis.  If.  ~  E  B 
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MASTER  AND  SERVANT. 

I.  QfAetianM  by  ServanU  agaimt  their  Mailers^  far  the 

Recovery  qf  their  Wages. 
II.  Of  the  Liability  of  the  Matter  in  respect  of  a  Contract 
made  by  the  Servant.  , 

III.  Of  the  Liability  qf  the  Master  in  respect  of  a  tortious 

Act  done  by  the  Servant. 

IV.  Of  Actions  brought  by  Masters  for  enticing  away  Ap- 

prentices  and  Servants,  and  for  Iryuries  done  to  their 
Servant^  and  herein  of  the  Action  for  Seduction — 
Witness — Damages. 


I.  Qf  Actions  by  Servants  against  their  Masters,  for  the 

Recovery  qf  their  Wages. 

If  a  persoD  retain  a  senrant  under  an  agreement  to  pay 
him  so  much  by  the  day,  month,  or  year,  in  conBideration 
of  the  service  to  be  performed,  the  servant,  having  fulfilled 
his  part  of  the  contract,  may  maintain  an  action  against  the 
master,  or,  in  case  of  bis  death,  against  his  personal  repre- 
sentative, for  a  breach  of  the  contract  on  tne  part  of  the 
master. 

The  form  of  action  will  depend  upon  the  nature  of  the 
contract ;  if  the  contract  be  by  deed,  an  action  of  debt  or 
covenant  must  be  brought  (1) ;  if  by  parol,  (j.  e.  in  writing, 
'  but  not  a  specialty  or  verbal,)  an  action  of  debt  or  assumpsit 


(1)  If  a  feme  covert,  without  any  authority  from  her  husband, 
contraet  with  a  servant  by  deed,  the  servant  having  performed  the 
service  stipulated,  may  maintain  an  action  of  assumpsit.  White  v. 
Cuyler,  6  T.  R.  176. 
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If  a  senrant  be  hired  in  the  general  way*,  be.  is  considered 
to  be  hired  with  reference  to  the  general  understanding  upon 
the  subject^  viz.  that  he  shall  be  entitled  to  his  wages  for  the 
time  he  shall  serve,  though  he  do  not  continue  in  the  service 
during  the  whole  year  (9) ;  and  if  he  die  before  the  end  of 
the  year,  his  personal  representatives  will  he  entitled  to  a 
proportionable  part  of  the  wages  due  to  him  at  the  time  pf 
his  death. 

A  master  may  discharge  his  servant  at  a  moment's  warn* 
ing  for  misconduct^  e.  g.  for  being  absent  when  wanted, 
sleeping  from  home  at  night  without  his  master's  leave,  kc. 
and  in  such  case  the  servant  will  only  be  entitled  to  such 
wages  as  are  due  at  the  time  of  his  discbarge  (3). 

A  servant  who  comes  over  from  the  West  Indies*,  where 
he  has  been  a  slave,  and  who  continues  in  the  service  of  his 
master,  in  England,  without  any  agreement  for  wages,  is  not 
entitled  to  any  wages,  unless  there  has  been  an  express  pro- 
mise on  the  part  of  the  master. 


IL  Qf  ike  lAdbiUiy  of  Masiers  in  respect  of  Contracts 

nuuie  by  their  Servants. 

A  CONTRACT  made  by  a  servant  acting  under  the  express* 
authority  of  the  master,  is  binding  on  the  master. 

And  the  same  rule  holds,  where  the  servant  acts  under  an 
implied  authority. 

The  defendant%  who  was  a  dealer  in  iron,  sent  a  waterman 
to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards. 
He  sent  the  same  waterman  a  sei[:ond  time,  with  ready  money, 

a  Admitted  in  Cutter  V.Powell,  6 T.R.  c  Alfred  v.  M.  of  Fitgames,  3  Esp. 

320.  N.  P.  C.  8. 

J^  Hobfimon  V.  Hittdman,  B.  R.  Londoa  d  F.  N.  B.  120.  Q. 

Sitt^Dga  after  M.  T.  41  G.  3.  Kenyoo,  e  Hasaid  v.  Treadwell,  Str.  505. 

C.J.,  3£sp.  N.  P.  C.  235. 


(2)  See  die  case  of  Worth  v.  Viner,  in  Via.  Abr.  vol.  3.  p.  8.  tit* 
Apportionment. 

(3)  But  if  the  servant  has  not  been  guilty  of  misconduct,  and  the 
Huaster  dischaig^  him  without  wamiog,  the  servant  in  that  case  will 
be  entitled  to  a  month's  wages  beyond  the  wages  due  for  the  period 
of  actual  service.    Admitted  per  iCenyon,  C.  J.,  S.  C. 
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who  received  the  goods,  but  did  not  pay  for  them.  Pratt« 
C.  J.  ruled,  that  the  Bending  the  waterman  on  trust  the  first 
time,  and  the  defendant  paying  for  the  goods,  was  giving  the 
waterman  a  credit  so  as  to  make  the  defendant  liable  upon 
the  second  contract. 

In  an  action  by  a  publican',  for  beer  sold,  it  appeared  that 
the  defendant  had  dealt  with  the  plaintiff  on  credit,  and  paid 
him  several  sums  for  beer ;  at  length  the  defendant  gave  no- 
tice to  plaintiff's  servant,  who  brought  the  beer,  that  he  would 
pay  for  the  beer  as  it  came  in.  The  defence  to  the  present 
action  was,  that  the  defendant  had  paid  the  servant.  Lord 
Eldon,  C.  J.,  thought  that  the  defendant  was  liable ;  for,  as 
the  change  in  the  usual  mode  of  dealing  bad  been  suggested 
by  the  defendant  himself,  and  as  he  had  personal  dealings 
with  the  master,  in  a  particular  mode,  notice  to  the  servant 
alone  of  a  change  in  that  mode  would  not  be  sufficient ;  the 
defendant  must  shew  that  the  roaster  himself  had  notice  of  it, 
or  he  could  have  no  defence  to  the  action. 

In  an  action  on  a  farrier's  bill>^,  it  appeared,  that  the  de- 
fendant, by  an  agreement  with  the  sroom,  allowed  him  five 
guineas  a-year,  for  which  he  was  to  Keep  the  horses  properly 
shod,  and  furnish  them  with  proper  medicines  when  neces- 
sary. Lord  Kenyon  said,  that  it  was  no  defence  to  the  action, 
unless  the  plaintiff  knew  of  this  agreement,  and  expressly 
trusted  the  groom.  That  if  the  servant  buys  things  which 
come  to  his  master^s  use,  the  master  should  take  care  to  see 
them  paid  for ;  for  a  tradesman  has  nothing  to  do  with  any 
private  agreement  between  the  master  and  servant 

But  where  an  express  authority  is  not  given  by  the  master, 
and  from  the  nature  of  the  case  an  authority  cannot  be  im- 
plied>  the  master  is  not  liable. 

Hence,  where  the  chaise  of  the  master  had  been  broken  by 
the  negligence  of  his  servant**,  and  the  servant  desired  a 
coach  maker,  who  hctd  never  been  employed  by  the  master ^  to 
repair  it,  which  was  accordingly  done,  and  the  master  refusing 
to  pay  the  amount  of  the  bill  sent  in  by  the  coachmaker,  he 
insisted  on  retaining  the  chaise  as  a  lien ;  Lord  Ellenborough, 
C.  J.,  was  of  opinion,  that  the  coachmaker  was  not  entitled 
so  to  retain  it ;  for  whatever  claim  of  that  sort  he  might  have, 
he  must  derive  it  from  legitimate  authority  ;  that  unless  the 
master  had  been  in  the  habit  of  employing  the  tradesman  in 


f  GnUand  v.  Freeman,  3  Esp-  N.  P.  C.    h  HIacoz  v.  Greenwood,  4  Esp.  N.  P.  C.  ! 

85.  174. 

%  Pieciotti  y.  Abel,  1  £ip.  N.  P.  C.  3Sa  i 
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the  way  of  his  trade,  it  should  not  be  in  the  power  of  the  ser- 
vant to  bind  him  to  contracts  of  which  the  master  had  not 
any  knowledge,  and  to  which  he  had  not  given  any  assent. 
It  was  the  duty  of  the  tradesman,  when  he  was  employed,  to 
have  inquired  of  the  principal,  whether  the  order  was  given 
by  his  authority ;  but  having  neglected  to  do  so,  the  master 
was  not  liable  to  the  demand,  and  the  detainer  of  the  chaise 
was  unlawful. 

When  the  master  is  in  the  habit  of  paying  ready  monc^  for 
articles  furnished  in  certain  quantities  to  his  family',  if  the 
tradesman  delivers  other  goods  of  the  same  sort  to  the  servant, 
upon  credit,  without  informing  the  master  of  it,  and  the  latter 
goods  do  not  come  to  the  master's  use,  the  master  is  not 
liable. 

A  master  contracted  with  a  tradesman  to  serve  bim  with 
articles  for  ready  money^,  and  the  master  gave  his  servant 
money  to  pay  for  the  articles,  which  was  done  accordingly ; 
after  some  time  the  master  turned  away  his  servant  and  took 
another,  to  whom  he  gave  money  as  before;  the  second  ser- 
vant did  not  pay  the  tradesman,  and  afterwards  ran  away : 
an  action  having  been  brought  by  the  tradesman  against  the 
master,  it  was  holden,  that  the  master  was  not  liable  to  pay 
the  money  again  (4). 

A  journeyman  to  a  baker  was  holden  a  good  witness  to 
prove  the  delivery  of  bread  to  the  defendant,  without  a  re- 
lease, in  a  case  where  there  was  not  any  evidence  of  an  usage 
for  the  JQumeyman  to  receive  the  money  for  the  bread  deTi« 
vered. 

A  clerk  who  receives  money  for  his  master  is  a  good  wit^ 
ness  to  prove  that  he  has  paid  it  over  to  his  master,  ex  neces" 
siiaiereit  without  released. 

i  PMice  V.  Rogen,  3  Eip.  N.  P.  C.  214.  1  Adams  v.  Dam«  3  Eip.  M.  P.  C.  43. 

See  also  1  Show.  dS .  Eldon,  C.  J. 

k  Stabbing  v.  Heiuts,  F6ake*s  19.  P.  C.  m  MatUiewt  t.  Haydon, 2  Esp.  N.  P.  C. 

47.  509. 


(4)  It  was  said  by  Lord  Kenyon  in  this  case,  that  if  the  master 
employs  the  servant  to  buy  things  on  credit,  he  will  be  liable  to  what* 
ever  extent  the  servant  shall  pledge  his  credit. 
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IIL  Of  the  LiabiUttf  of  the  Master  in  respect  of  a  tortious 

Act  done  by  his  Servant. 

An  action  on  the  case  will  lie  against  a  master  for  an  injury 
done  through  the  n^ligence  or  unskiifuiness  of  the  servant 
acting  in  his  master's  employ. 

As  where  the  servants  of  a  carman  ran  over  a  boy  in  the 
streets",  and  maimed  him  bv  negligence,  an  action  was  brought 
against  the  master,  and  the  plaintiff  recovered*  So  where 
the  servant  of  A•^  with  his  cart,  ran  against  the  cart  of  B., 
which  contained  a  pipe  of  wine,  whereby  the  wine  was  spilled ; 
an  action  was  brought  against  A.,  the  master,  and  hold^n  to 
be  maintainable. 

An  action  on  the  case  is  the  proper  remedy  for  an  injury 
of  this  kind,  smd  not  an  action  of  trespass^. 

In  these  cases,  if  the  declaration  state  that  the  defendant 
(the  master),  negligently  drpve  hiscart^,  &c,  it  will  be  sap- 
ported  by  evidence  that  the  defendant's  servant  drove  the 
cart. 

The  servant  may  be  examined  by  the  defendant  (the  mas- 
ter) as  a  witness,  having  been  released  by  his  master*,  but  not 
otherwise^ ;  because  the  verdict  in  this  action  may  be  given 
in  evidence  by  the  master,  in  an  action  brought  by  faim  against 
th^  servant,  as  to  the  qua*U^7n  of  damages.  In  Hke  manner, 
the  servant  of  the  plaintiff  may  be  examined  by  (be  plaintiff, 
having  first  been  released  by  the  plaintiff*. 

To  an  action  on  the  case  against  several  partners*,  for  negli- 
gence in  thtir  servant,  whereby  the  plaintiff's  goods  were 
lost,  it  cannot  be  pleaded  in  abatement  that  there  are  other 
partners  not  named. 

Having  stated  the  cases  in  which  the  law  considers  the 
master  as  responsible  for  the  injurious  act  of  his  servant,  it 
may  be  proper  to  observe,  that  where  the  servant  commits  a 
foiyul  trespass,  without  the  direction  or  assent  of  the  master, 
an  action  of  trespass  will  not  lie  against  the  master:  in  such 
case  the  servant  only  is  liable.  As,  where  a  servant  of  the 
defendant  wilfuUy  drove  the  defendant's  chariot  against  the 


A  1  Ld.  Raym.  739.  ex  k1.  BTri  Place,  s  Gieen  ▼.  Uie  New  River  Com.  4  T.  R. 

Id.  589. 

o  Morley  r.Gaisford,  2  H.  Bl.  442.  t  Miller  t.  Falconer,  1  Camp.  N.  P.  C. 

p  Brucker  v.  Fromont,  6  Tr.  S59.  261.  Moriih  v.  Foote,  S  Taunt.  454. 

q  Jenria  ▼.  Hayes,  2  8tr.  10S8.  per  Lee,  u  MitcheU  ▼.  TartiuU  and  otfieia,  5  T« 

C.  J.  R.  649.  See  2  Boa.  k,  Put  N.R.  966. 


MASTER  AND  SERVANT,  U03 

ptaintiff'a  chaise' ;  an  action  of  trespass  having  been  brought 
against  the  defendant,  it  appeared  in  evidence,  that  the  de* 
fendant  was  neither  present  at  the  time  when  the  iiyury  was 
committed,  nor  had  he  in  any  manner  directed  or  assented  to 
the  act  of  his  servant:  it  was  holden,  that  the  action  could 
not  be  maintained.  If  a  servant  driving  a  carriage,  in  order  to 
effect  some  purpose  of  his  own,  wantonly  strike  the  horses  of 
another  person,  and  produce  the  accident^the  master  will  nojt 
be  liable.  But  if  in  order  to  perform  his  master's  orders,  be 
strikes  but  injudiciously,  and  in  order  to  extricate  himself  from 
a  difficulty,  that  will  be  negligent  and  careless  conduct,  for 
which  the  master  will  be  liable',  being  an  act  done  in  pursu- 
ance of  the  master's  employment 

Where  one  of  a  ship's  crew  wilfully  injured  another  ship; 
without  any  direction  from  or  privity  of  the  master,  it  was 
holden,  that  trespass  could  not  be  maintained  against  the 
master,  although  be  was  on  board  at  the  time*. 

If  a  master  command  his  servant  to  do  an  illegal  act\  the 
servant,  as  well  as  the  master,  will  be  liable  to  the  ps^rty  in- 
jured ;  for  the  servant  cannot  plead  the  commana  of  the 
master  in  bar  of  a  trespass. 

An  action  on  the  case  was  brought  against  a  master  and  his 
servant^  for  breaking  a  pair  of  horses  in  Lincoln's  Inn  Fields, 
where,  being  unmanageable,  they  ran  against  and  hurt  the 

Elaintiff ;  it  appeared  that  the  master  was  absent ;  but  it  wa^ 
olden,  on  motion  in  arrest  of  judgment,  that  the  action  would 
lie;  for  it  shonld  be  intended  that  the  master  sent  the  servant 
to  train  the  horses  there. 

In  an  action  on  the  case*  against  the  defendant  for  causing 
a  quantity  of  lime  to  be  placed  on  the  high  road,  by  means  of 
which  the  plaintiff  and  his  wife  were  overturned  and  much 
hurt,  and  the  chaise  in  which  they  then  were  was  consider- 
ably damaged ;  it  appeared  that  the  defendant  having  pur- 
chased a  house  by  the  road  side,  (but  which  he  had  never 
occupied),  contracted  with  a  surveyor  to  put  it  in  repair  fdr 
a  stipulated  sum;  a  carpenter  having  a  contract  under  the 
surveyor  to  do  the  whole  business,  employed  a  bricklayer 
under  him,  and  he  again  contracted  for  a  quantity  of  lime 

X  M^Manus  ▼.  Crickett,  1  East,  106.  b  Michael  ▼.  Alettree  and  another,  2 

7  Per  Cur.  Croft  v.  Alison,  4  B  &  A.  Lev.  172.    See  ante,  p.  435. 

592.  c  Bnsh  v.  Steinman,  1  Bos.  and  Pol. 

z  Bowcber  ▼.Noidstiom,  1  Taunt  50S.  404.    See  MatUiews  v.  West  Mid. 

Bee  Nichobon  t.  Mounsey,  infr.  p.  Water  Works  Company,  3  Camp.  N. 

1 105.  P.  C.  403.  and  Uanis  v.  Baker,  4  M. 

a  Sands  v.  Child,  3  Uv.  352.  &  S.  27. 
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with  a  lime-burner,  by  whose  servant  the  lime  in  question 
was  laid  in  the  road.  In  support  of  the  action,  it  was  con- 
tended,  that  the  act  which  caused  the  injury  complained  of, 
was  an  act  done  for  the  benefit  of  the  defendant,  and  in  coo* 
sequence  of  his  having  authorized  others  to  work  for  him ; 
and  although  the  person  by  whose  neglect  the  accident  hap- 
pened was  the  immediate  servant  of  another,  yet,  for  the  bene- 
fit of  the  public,  he  must  be  considered  as  the  servant  of  the 
defendant.  If  the  defendant  was  not  liable,  the  plaintiff 
mieht  be  obliged  to  sue  all  the  parties  who  had  subcontracts 
before  he  could  obtain  redress.  On  the  part  of  the  defend- 
ant, it  was  urged,  first,  that  the  cause  of  action  did  not  arise 
on  the  defendant's  premises,  the  complaint  being,  that  a 
quantity  of  lime,  which  should  have  been  placed  there,  was 
actually  laid  on  the  high  road :  that  being  the^  case,  there 
was  no  authority  to  shew  that  the  defendant  was  liable, 
merely  because  the  act  from  which  the  injury  arose  was  done 
for  his  benefit.  If  that  general  proposition  were  true,  it 
might  be  contended,  that  the  defendant  must  have  answered 
for  any  accident  which  might  have  happened  during  the  pre- 
paration of  the  lime  in  the  lime-burner*s  yard.  Secondly, 
that  the  liability  of  the  principal  to  answer  for  his  agents,  is 
founded  in  the  superintendance  and  control  which  he  is  sup- 
posed to  have  over  them.  1  Bl.  Com.  431.  In  the  civil  law, 
that  liability  was  confined  to  the  person  standing  in  the  re- 
lation o{ pater-famUifu  to  the  person  doing  the  injury.  Inst, 
lib.  4  tit.  5.  ^  1.  Dig.  lib.  9.  tit.  3.  And  though  in  our  law 
it  has  been  extended  to  cases  where  the  agent  is  not  a  mere 
domestic,  yet  the  principle  continues  the  same.  Now  clearly 
it  was  not  in  the  power  of  this  defendant  to  control  the  agent 
by  whom  the  injury  to  this  plaintiff  was  effected.  He  was 
not  employed  by  the  defendant,  but  by  the  lime-burner ;  nor 
was  it  in  the  defendant's  power  to  prevent  him,  or  any  one  of 
the  intermediate  sub-contracting  parties,  from  executing  the 
respective  parts  of  that  business  which  each  had  undertaken 
to  perform.  The  court,  however,  were  of  opinion,  that  the 
action  would  lie;  and  that  it  was  competent  to  the  plaintiff 
to  bring  his  action  either  against  the  person  from  whom  the 
authority  flowed,  or  against  the  person  by  whom  the  injury 
was  actually  committed. 

The  defendant,  a  gentleman  usually  residing  in  the  country, 
being  in  London  for  a  few  days  with  his  own  carriage,  sent 
in  the  usual  way  to  a  stable-keeper  for  a  pair  of  horses  for  a 
day.  I'he  stable-keeper  accordingly  sent  a  pair,  and  a  person 
to  drive  them.    The  defendant  did  not  select  the  driver,  nor 
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had  •  he  any  previoas  knawledge  of  him ;  but  the  stable' 
keeper  sent  such  person  as  he  chose  for  his  purpose.  The 
driver  had  no  wages  from  bis  master^  but  depended  on  receiv-. 
inga  gratuity  from  the  persons  whose  carriage  he  drove;  the 
d^endant  in  this  case  gave  him  five  shillings  as  a  gratuity; 
by  reason  of  his  negligent  driving  the  plaintiff's  horse  sus- 
tained an  ii\jury;  whereupon  an  action  was  brought  The 
court  of  King's  Bench  were  equally  divided';  Abbott,  C  J. 
and  Littledale,  J.  holding  that  the  defendant  was  not  liable : 
Bayley»  J.  and  Holroyd,  J.  contra. 

A.  and  B.  were  partners  in  the  business  of  public  carriers; 
by  agreement  between  them,  A.  provided  horses  and  drivers 
for  certain  stages,  and  B.  for  the  remainder.  It  was  holden% 
that  notwithstanding  this  division  of  the  concern  between 
them,  they  were  responsible  for  the  misconduct  and  negli- 
gence of  their  drivers  and  servants  throughout  the  whole  dis- 
tance. And  that  it  was  not  any  defence  to  B.  that  the  servant, 
through  whose  negligence  an  injury  had  been  committed, 
had  been  hired  and  was  paid  by  A.  alone. 

The  captain  of  a  king's  ship  of  war  was  holden  not  to  be 
responsible  for  the  damage  done  to  another  vessel,  through 
the  negligence  of  his  lieutenant^  who  was  upon  deck,  and 
had  the  actual  direction  and  management  of  tne  steering  and 
navigating  of  the  ship  at  the  time,  and  when  the  captain 
was  not  upon  deck,  nor  was  called  upon  by  his  duty  to  be 
there. 


IV.  Of  AcHaru  brought  by  Mcuters  far  erUicing  away  Ap^ 
prentices  atid  Servants,  and  far  Injuries  done  ta  their 
Servants  ;  and  herein  of  the  Action  for  Seduction — 
Witness — Damages. 

An  action  on  the  case  may  be  maintained  by  a  master 
against  any  person  who  entices  away  his  apprentice  or  servant 
from  bis  service*,  or  who  continues  to  employ  such  servant 
after  notice,  though  the  defendant  did  not  procure  the  servant 
to  leave  his  master,  or  know  when  he  employed  him,  that  he 

d  Laugher  v.  Pointer,  6.  B.  fc  C.  647.       f  Nicholson  v.  Mounsey,  16  East,  384. 
e  Wcyland  v.  Elkina,  HoU*i  N.  P.  C.    g  Adm.  per  cur.  in  Q.  ?.  Daniel,  6  Mod. 
S37.  Gibbt,C.J.  182. 
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was  the  lenraDt  of  another^.  But  the  master  may,  if  he 
chooses,  wave  bis  action  for  the  tort* ;  and  bring  an  action  of 
indebiiaiue  assumpiU  for  work  and  labour  done  by  bis  ap- 

grentice,  against  the  person  who  tortiously  employed  bi|n« 
0  the  captain  of  a  ship  of  war  detaining  an  appjpentice  wbo 
bad  been  impressed,  after  verbal  notice  by  sucn  apprentice  of 
his  condition,  is  liable  in  an  action  by  the  master  for  wages 
for  the  service  of  the  apprenticed. 

It  is  not  material  whether  the  apprentice  be  l^lly  ap- 
prenticed or  not ;  it  is  sufficient  if  he  be  so  de  faciei* 

tt  has  been  bolden"*,  that  a  master  cannot  maintain  an  ac- 
tion for  seducing  his  servant,  after  his  servant  has  paid  him 
the  penalty  stipulated  by  his  articles  for  leaving  him.  Nei* 
ther  can  an  action  be  mamtained  for  harbouring  an  apprentice 
as  such,  if  the  master  to  whom  he  was  bound  was  then  not  an 
housekeeper,  and  of  the  age  of  twenty-four  years*. 

A  master  may  maintain  an  action  for  an  injuiy  done  to  his 
servant,  as  false  imprisonment,  battery,  &c.  which  deprives 
the  master  of  his  service.  The  form  of  action  is  an  action 
of  trespass,  usually  termed  an  action  per  quod  serviHum 
amnt,  the  gist  of  the  action  being  the  loss  or  service ;  and 
hence  the  se.^ant  may  be  a  witness*,  for  he  is  not  interested 
as  to  the  point. 

Of  the  Jction  for  Seduction. 

This  form  of  action  is  frequently  adopted  by  a  parent  for 
the  purpose  of  obtaining  a  compensation  in  damages  for  de- 
bauching his  daughter  (5),  and  getting  her  with  child,  and  the 

h  Blakev.  LaDyoD,6T.  R.221.  wicke,  C.  J.  in  R.  ▼.  St.  Nicholas, 

i  LigbUy  t.  Cloaston,  1  Taunton*!  Rep.  1  Burr.  S.  G.  94, 86. 

112.    See  also  Foster  v.  Stewart,  3  m  Bird  v.  Randall,  3  Burr.  1346.  1  Bl. 

Maule  and  Selwyn.  1 91 . 8 .  P.  R.  387 . 

k  Eades  v.  Vandeput,  M.  25  Q.  3.  B.  R.  n  Gye  ▼.  Felton,  4  Taunt  876. 

5  East,  39.  n.  o  Jewell  v .  Harding,  T.  10  G.  1  Gilb. 

1  Barber  t.  ]>enni8,  Salk.  68.    6  Mod.  Brid.  94.  ed.  1761.   1  Str.  596.  S.  C. 

69.  S.  C.  recognised  by  Lord  Hard-  by  the  name  of  Duel  v.  Harding. 

Lewis  ▼.  Jogg,  2  Str.  944.  S.  P. 


(5)  If  the  injury  of  seduction  is  accompanied  with  an  illegal  entry 
of  the  house  of  the  parent,  he  has  his  election  either  to  bring  tres- 
pass for  the  breaking  and  entering,  and  lay  the  debauching  of  the 
daughter,  and  loss  of  her  service,  as  consequential  damages^  or  he 
may  brine  an  action  on  the  case  for  debauching  his  daughter,  per 
quod  sermUum  amisU*. 

•  Per  BuUer,  J.  2  T.  R.  167,  168.  and  Holt,  C.  J.  Lord  Raym.  1032. 


MASTER  AND  SERVANT.  1107 

expenses  attending  the  lying«in  (6).  Aa  to  the  nature  of  the 
action,  it  has  been  solemnly  decided^  contrary  to  the  opmion 
expressed  by  Buller,  J.,  ante,  n.  (5)  that  this  is  an  action  of 
ti'e^pass,  and  not  trespasrf  on  the  case ;'  and  consequently 
that  a?  count  for  breaking  and  entering  the  plaintiff's  dwelling- 
faotise,  and  debaiiching !  his  diiaghter,  wnereby  he  lost  her 
service,  may  be  joined  with  a  cobntomittiing  ^etrespass  to 
the  dwelling*-hous^,  and  merely  statitig  that  the  defendant, 
with  force  and* arnw,  debauched  the  plaintiSl's  daughter,  per 
quod  servUium  a$nmt.  It  has  been  nolden,  that  this  action 
may  be  maimained,  although  the  daughter  was  of  age  at  the 
tinoe  of  the  seduction^.  But  asi  the  action  is  founded  on  the 
loss  of  service^  that  must  be  alleged  in  the  declaration'  (7) ; 
and  it  must  be  proved  that  the  relation  of  master  and  servant 
^hich  in  these  cases  the  law  implies  from  very  slight  cir"- 
cumstances)  subsisted  at  the  time  when  the* injury  was  com- 
initted%  and  the  circumitance  of  the  daughter  having  been 
under  age  at  that  time,  will  not  diBpense  with  the  necessity 
of  this  proof*.  It  is  not  necessary,  however,  to  prove  a  icafih 
trad  for  iservice,  if  the  daughter  was  in  fact  a  servant,  nor 
that  she  slept  in  the  housed  But  evidence  must  be  given  of 
act^  of  service ;  the  slightest,  however,  will  be  sufficient,  as 
milking  cows*  and  the  like. 

Witness. — ^The  daughter  or  servant  is  a  competent  witness 
to  prove  the  case. 

Plaintiff  brought  trespass  against  the  defendant  for  break- 
ing and  entering  bis  housed  and  debauching  his  daughter,  by 

p  Woodward  v.  Waken,  2  N.  R.  476.  t  Dean  v.  Peal,  6  East,  45. 

cecosniied  in  Ditcbam  ▼.  Bond,  2  u  Mann  v.  Barrett*  N.  P.  C.  6  Esp. 

Maule  and  Selwyn,  436.  z  Per  BuUer,  J.  in  Bennett  ▼.  AUcott, 

q  Bennett  y.Allcott,  2  T.R.  166.  2T.  R.  168. 

t  SiNfCbwait^  V.  btwhnnt*  B.  R.  £.  25  y  Cock  .y.  Wortham,  B.  R.  M.  10  G.  2. 

G.  3.  cited  in  5  fast,  47  n.  and  MSS.  MSS.  S.  C.  iborUy  reported  in  SU. 

8  PostlethwaiteT.Parkes,3Burr.  1878,  1054. 

reoogfniied  by  BiiUer,  J.  in  2  T.  R. 

166. 


(6)  A  master,  not  standing  in  the  relation  of  a  parent,  may  main- 
tain this  action  for  debauching  bis  servant*  Fores  v*  Wilson, 
flake's  N.  P.  C.  55.  In  like  manner  it  may  be  maintained,  for 
the'Sedocti^  of  ati' adopted  diikl.    Irwin  v.  Dearman,  1 1  East,  23. 

{7)  **  Although  the  daughter  cannot  have  an  action,  yet  the  fa- 
ther may,  not  for  assaulting  his  daughter,  and  gettmg  her  with 
child,  because  this  is  a  wrons  particularly  done  to  her,  yet  Jor  the 
hss  of  her  ser^ifie  caused  by  Ati.'^  Pier  RolU  C.  J.  Norton  v.  Jason^ 
Sty.  398. 


•♦ 
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which  he  lost  her  serrice  for  a  long  space  of  time.  Upon 
the  trial  it  appeared,  that  the  defendant  was  admitted  in  the 
way  of  courtship,  to  visit  the  young  woman ;  that  proposals 
had  been  made  on  both  sides ;  that  one  night  she  went  to 
bed,  and  left  her  chamber  window  open,  and  the  defendant, 
by  setting  a  ladder  to  her  window,  got  into  her  chamber,  and 
having  lain  with  her,  she  became  pregnant,  and  afterwards 
had  a  child,  whereby  the  father  was  put  to  a  great  expense. 
These  facts  the  judge  at  Nisi  Prius  admitted  the  daughter  to 
prove,  upon  which  the  jury  eave  150/.  damages.  A  motion 
for  a  new  trial  was  made  on  tne  following  grounds :  1st,  Be- 
cause the  verdict  was  against  evidence,  there  being  no  proof 
of  any  trespass  committed  in  breaking  the  house,  but  on  the 
contrary,  tnat  the  window  having  been  left  open  by  the  plain- 
tiff's  daughter,  the  defendant  entered  by  virtue  of  a  licence 
from  her,  and  so  could  not  be  a  trespasser.  Norton  v.  Jason, 
Styl.  398.  Hunt  v.  Wotton,  T.  Raym.  260.  Sdly,  That  the 
daughter,  who  was  parHceps  crimmis  and  swearing  for  her 
father,  and  in  consequence  of  that,  swearing  for  herself,  was 
not  a  competent  witness.  Sdly,  That  the  damages  were  ex- 
cessive, no  loss  of  service  having  been  proved,  and  the  jury 
mistaken  in  their  assessment  of  the  damages,  the  girl  having 
since  the  trial  brought  another  action  for  breach  of  the 
promise  of  marriage.  Sedper  curiam^  as  to  the  first  ground, 
the  defendant's  entrance  into  the  house  without  the  privity  of 
the  father  or  mother,  is  plainly  a  trespass ;  as  to  the  9d,  the 
daughter  was  a  competent  witness,  and  no  more  interested  in 
the  Question  than  servants  in  actions  brought  by  their  mat- 
ters tor  beating  them,  per  quod  their  masters  lost  their  service, 
in  which  cases  the  servants  are  constantly  admitted.  3dly, 
The  damages  in  this  case  are  far  from  bemg  excessive ;  the 
defendant  being  admitted  in  an  honourable  way,  made  a  very 
ungenerous  use  of  the  acquaintance  with  the  daughter,  which 
is  a  great  aggravation  of  his  offence,  and  it  is  hardly  possible 
to  estimate  the  damage  of  a  father  under  such  circumstances ; 
and  as  to  a  loss  of  service  not  having  been  proved,  that  was 
quite  immaterial,  the  rule  being,  that  where  the  loss  of  ser« 
vice  is  the  gist  of  the  action,  there  it  must  be  proved ;  as  in 
trespass  by  a  master  for  beating  his  servant :  but  where  laid 
only  in  aggravation  of  damages,  loss  of  service  need  not  be 

E roved :  and  here  the  action  is  founded  on  the  trespass  in 
reaking  the  house,  and  the  loss  of  service  is  only  conse- 
quential to  it  As  to  the  new  action  that  has  been  brought, 
we  cannot  take  any  notice  of  it 

Witnesses  cannot  be  examined,  on  the  part  of  the  plaintiff, 
as  to  the  daughter's  general  character  for  chastity,  except  in 
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answer  to  evidence  adduced  by  the  defendant  of  general  bad 
character*.  A  specific  breach  of  chastity  alleged  on  the  part 
of  the  defendant  will  not  afford  ground  for  such  examina* 
tion*.  Nor  does  the  mere  cross-examination  of  the  daughter 
to  shew  that  she  had  been  guilty  of  improper  conduct,  en- 
title the  plaintiff  to  call  other  witnesses  to  her  character \ 
The  daughter  is  not  bound  to  answer  in  cross-examination, 
whether  she  had  not  previously  been  criminal  with  other 
mens  Neither  can  evidence  be  admitted  that  the  defendant 
accomplished  the  seduction  by  means  of  a  promise  of 
marriage'. 

Of  the  Damages, 

Liberal  damages  are  usually  given  in  an  action  for  seduc- 
tion, and  the  courts  are  disinclined  to  grant  new  trials  merely 
on  the  ground  of  excess  in  that  respect*. 

From  a  laudable  desire,  as  I  conceive,  to  suppress  the  vice 
of  seduction,  ap^inst  which  our  criminal  code  has  not  pro- 
vided any  punishment,  many  eminent  judges  have  thought 
it  proper  to  direct  juries,  in  ascertaining  the  amount  of  the 
damages  in  this  action,  to  have  regtiid  not  merely  to  tlie  in- 
jury sustained  by  the  loss  of  service,  a  proper  compensation 
for  which  might  amount  to  a  few  pounds  only,  but  also  to 
the  wounded  feelings  of  the  parent  or  party  standing  in  loco 
parentis. 

In  Southernwood  v.  Ramsden,  Middx.  Sittings  after  H.  T. 
19th  Feb.  1805,  which  was  an  action  by  a  custom-house  of- 
ficer against  a  cow-keeper,  for  the  seduction  of  the  plaintiff's 
daughter  jEi^  quod  servitium  anUsit^  Lord  Ellenborough,  C.  J. 
in  explaining  the  nature  of  this  action,  said,  that  it  was  laid 
as  a  trespass,  and  was  founded  on  the  injury  done  to  the 
father  by  the  loss  of  the  service  of  the  child;  this  was 
necessary  to  let  in  the  case,  but  when  this  was  established, 
farther  damages  might  be  conceded  for  the  loss  which  the 
father  sustained  by  being  deprived  of  the  society  and  comfort 
of  his  childf  and  oy  the  dishonour  which  he  receives.  The 
jury  gave  300/.  damages.  Lord  Eldon,  C.  J.  had  expressed 
a  similar  opinion  at  Bristol  Summer  Assizes,  1800,  in  the 

z  Bamfield  v.  Massey,  1  Camp.  N.P.  C.    c  Dodd  y.  Noiris,  3  Camp.  N.  P.  C. 

400.  510. 

a  8.  C.  d  lb. 

b  Dodd  T.  Noma,  3  Camp.  N.  P.  C.    e  TuUidge  ▼.  Wade,  3  Wils.  18.    Ed- 

519.  monson  ▼.  Machell,  2  T.  R.  4.  Ben- 

nett V.  Alteott,  ST.  R.  169. 
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case  of  Chambers  v*  Trwio,  wbere  the  action  was  biougbt  faj 
an  aunt,  for  the  seduction  of  her  niece,  against  the  defendant, 
a  lieutenant  in  the  navy.  The  chief  justice  told  the  juiy, 
that  in  calculating  the  quantttm  of  damages,  they  were  not  to 
look  merely  to  the  loss  ot  service,  which  might  amount  only 
to  a  few  pounds,  but  also  to  the  wounded  feeUngs  of  the  party. 
The  jury  gave  200/.  damages. 

From  the  amount  of  the  damages  in  the  oreceding  cases, 
it  will  be  observed,  that  due  respect  was  paid  by  the  jury  to 
the  direction  of  the  judge.  It  may  be  remarked,  that  al- 
though this  practice  of  giving  damages  for  the  wounded  feel- 
ings of  the  party  can  scarcely  be  reconciled  with  the  strict 
riue  of  law,  which  entitles  a  person  to  recover  only  secundum 
attegaia  ^probata;  yet,  when  the  nature  of  the  vice  of  se- 
ductioui  and  the  pernicious  consequences  which  result  from 
it  are  duly  considered,  few  persons,  (however  anxious  th^ 
may  be  that  the  boundaries  between  civil  injuries,  and  cri- 
minal offences  alu>uld  be  preserved  as  distinct  as  possible) 
will  regret  that  such  a  practice  has  been  adopted. 

Since  the  {iid>Ucation  of  the  jpreoeding  remarks,  an  appli^ 
cation  was  made  to  the  conrt  of  B.  -R.^,  to  set  aside  an,inqui- 
sitiOB  on  the  ground  of  excessive  damages',  vrbere  the  plain- 
tiff had  declared  against  the  defendant  for  the  seduction  of 
bis  adopted  daughter  and  servant,  and  the  jury  had  given 
lOOiL  damages,  although  it  appeared  that  the  only  pecuniary 
damage  which  the  party  had  sustained,  was  the  being  obliged 
to  hire  another  ,9§rvant  for  five  weeks  during  the .  lyinff-in. 
The  plaintiff  had  been  a  seijeant  in  a  regiment  of  the  linei 
and  the  servant  was  the  daughter  of  a  <kceas6d  comrade, 
whoin  the  plaintiff  bad  adopted  and  maintained.  It  was 
uiged,  that  she  could  only  be  considered  as  a  servant ;  and  a 
case  was  cited  as  having  been  tried  before  Chambre,  J.  at 
Worcester,  where,  upon  an  action  brought  by  a  father  for 
the  seduction  of  his  natural  daughter,  that  learned  jqdge  told 
the  jury  they  must  consider  her  merely  in  the  character  of  a 
servant,  and  award  the  plaintiffs  compensation  .for  the  loss  of 
service  only.  The  court,  however^  in  the  present  instance,' 
refused  the  application,  Lord  Ellenborough,  C.  J.  observing, 
that  the  courts  bad  uniformly  expressed  their  reluctance  to 
disturb  the  verdict  in  this  action,  merely  on  the  ground  of 
excessive  damages,  and  referred  to  Edmonson  v.  Machell, 
d  T.  R.  4.— -that  it  was  a  case  sui  generis,  where,  in  esti- 
mating the  damages^  the  parental  feelings,  and  the  feelings 

f  Irwfn  ▼.  Dearmao,  B.  R.  E.  49  6.  3.  MS.  and  11  East,  23. 
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of  thoee  who  stood  in  loeo  paretUis,  bad  always  been  taken 
into  consideration ;  and  although  it  was  difficult  to  conceive 
upon  what  legal  principles  the  damages  could  be  extended 
uUra  the  injury  arising  from  the  loss  of  service,  yet  the  prac- 
tice was  now  inveterate,  and  could  not  be  shaken.  He 
added  S  that  the  action  having  been  considered  in  Edmonson 
V.  Machell  to  extend  to  an  aunt,  as  one  standing  in  loco  pa- 
rentis^  he  thought  that  the  present  plaintiff,  who  had  adopted 
and  bred  up  the  daughter  of  a  friend  and  comrade  from  her 
infancy,  seemed  to  be  equally  entitled  to  maintain  the  action 
on  account  of  the  loss  of  service  to  him,  aggravated  by  the 
injurjr  done  to  the  object  on  whom  be  bad  thus  placed  his 
affection. 

g  ll£att,24,6. 
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NUSANCE. 

L  In  what  Cases  an  Action  far  a  Nusanee  may  be  main* 

tained. 
n.  Bjf  ioham  and  against  tohom  an  Action  for  a  Nusanee 

may  be  maintained. 
III.  Evidence^  %c. 


I.  In  what  Cases  an  Action  for  a  Nusanee  may  be  main' 

tained. 

An  actioD  on  the  case  lies  for  a  nusanee  to  the  habitation  or 
land  of  another ;  as,  if  A.  build  an  house  so  as  to  hang  over  the 
laud  of  B.9  whereby  the  rain  falls  upon  B.*s  land,  and  injures 
it,  B.  may  maintain  an  action  agamst  A.  for  this  nusanee*. 
So  if  the  owner  of  the  adjacent  land  erects  a  building  so  near 
the  house  of  the  plaintiff  as  to  prevent  the  air  and  light  from 
entering  and  coming  through  tne  plaintiff^s  windows,  an  ac- 
tion will  lie. 

Formerly  it  was  holden,  that  a  party  could  not  maintain 
an  action  ror  a  nusanee  of  this  kind,  unless  he  had  gained  a 
right  in  the  lights  by  prescription^  (1),  and  in  conformity 

m  Penraddock*s  caie,  6  Rep.  100.  b.    b  Bowiy  v.  Pope,  1  Leon.  168.  Cro. 
1  Rol.  Abr.  407.  pi.  18. 2  Rol.  Abr.        Eliz.  118. 8.  C. 
140.  pL  11. 


(1)  But  if  the  owner  of  land  had  built  a  house  on  part  of  the  land, 
and  afterwards  sold  the  house  to  one  person,  and  the  adjacent  land 
to  another,  the  vendee  of  the  house  might  maintain  an  action  against 
the  vendee  of  the  land  for  obstructing  bis  lights,  although  the  house 
was  not  an  ancient  house,  because  the  law  would  not  permit  the  vendor, 
and  by  consequence  no  person  claiming  under  him,  to  derogate  from 
his  own  grant.  Palmer  v.  Fletcher,  1  Lev.  122.  See  Compton  v. 
Richards,  1  Price  27,  and  Riviere  v.  Bower,  1  R.  &  M.  24.    In 
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wMh  thiB  rulei  it  was  usual  to  state  in  the  declaration  that 
tbe  house  was  an  ancient  house,  wherein  were  ancient  wiu- 
dows,  through  which  the  light  had  entered,  and  had  been 
used  to  enter  from  time  immemorial''  (2).  But  the  modern 
doctrine  (which  was  6rst  laid  down  by  Wilmot,  J.^,  and  has 
been  acted  upon  ever  since)  is,  that  upon  evidence  of  an 
adverse  enjoyment  of  lights  for  twenty  years  or  upwards, 
unexplained,  a  jury  may  be  directed  to  presume  a  right  by 
grant  or  otherwise.  But  if  the  period  of  enjoyment  falls 
short  of  twenty  years,  then  other  circumstances  than  the 
mere  length  of  time  must  be  brought  in  aid,  in  order  to  raise 
the  presumption  of  the  plaintiff's  right  (3).    Upon  this  prin- 


c  See  Co.  Bnt  tit  AcUob  sur  le  Caie, 

pi.  17. 
d  Lewis  ▼.  Price,  Worcester  Sum.  Ass. 

176 1>  coram,  Wilmot,  J.  Dougal  ▼. 

Wilson,  C.  B.  T.  0  0. 3.    Dnrwia  v. 


Upton,  B.  R.  M.  S6  Q.  3.  TiMse 
cases  are  reported  in  2  Wns.-  Saund^ 
175.  a.  See  also  Hubert  t.  Groves, 
1  Esp.  N:  p.  C.  148. 


cases  of  this  kind,  it  is  obvious,  that  as  the  plaintiff  could  not  aver 
and  prove  that  tbe  bouse  was  an  ancient  house,  such  allegalion  and 
proof  must  have  been  deemed  unnecessary.  See  Cox  v.  Matthews, 
1  Ventr.  237. 

(2)  Against  this  prescription  a  contrary  prescription  to  obstruct 
the  lights  could  not  be  alleged.  9  Rep.  85.  b.  But  by  th^  costomr 
of  London,  every  citizen,  upon  an  ancient  foundation,  nay  build  a 
bouse  as  high  as  be  pleases.     Anon.  Comyn's  R.  273«  • 

(3)  The  same  rale  holds  in  respect  to  other  easements.  An  idr 
verse  enjoyment  of  a  right  of  way  for  twenty  years  unexplained,  is 
evidence  sufficient  for  the  jury  to  found  a  presumption  that  it  was 
a  legal  enjoyment.  Campbell  v.  Wilson,  3  East,  294.  In  an  ^o* 
tion  upon  the  case  for  obstructing  a  way  which  the  plaintiff  claimed 
over  defendant's  close,  it  appeared^  that  there  had  been  an  absolute 
extinguishment  of  the  right  of  way  some  years  ago,. by  nnity  of  pos- 
session ;  but  the  way  having  been  used  for  thirty  years  preceding 
the  action,  Yates,  J.  directed  the  jury  to  presume  a  grant  from  the 
defendant.  Keymer  v.  Summers,  Bull.  N.  P.  74.  cited  in  3  T. 
B-  157.  '       . 

Independently  of  any  particular  enjoyment  which  another  ha^ 
been  accustomed  to  have*,  every  person  is  entitled  to  the  benefit  of 
a  flow  of  water  in  bis  own  land,  without  diminution  or  alteration.; 
but  an  adverse  right  may  exist  founded  on  the  occupation  of  aao^ 
ther;  and  although  the  stream  be  either  diminished  m  quantity,  or 
even  corrupted  in  quality,  as  by  means  of  the  exercise  of  certain 
trades,  yet  if  the  occupation  of  the  party  so  taking  or  using  it  hath 

•  Per  Lord  EUenborougfa,  C.  J.  in  fieeley  v.  Shaw,  6  Ea«t,  314.    See  alto  bftl- 

ston  V.  Beotted,  1  Camp.  N.  P.  C.  469. 

Vol.  II.  P  F 
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clple  of  presuming  a  ^ghi  hf  grairtt  &c  fimn  leogtli  of  po^ 
•essioQ,  it  has  been  ii«gid  to  loaert  in  the  decinratian  m  couol; 
with  a  general  descriptioQ  of  the  bovpe  and  windowa,  pot 
stating  them  to  be  anciefi^  {4),. 
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existed  for  so  long  a  tiqae  as  may  raise  the  pwspmi^ioo  of  a  ffwU 
the  other  party,  whose  land  is  h^iow,  must  take  tl^e  stream  suigect 
to  stich  adverse  right.   .  Twenty  years  exclusive  enjoyment  of  the 
water,  in  any  particular  manner,  affords  a  conclusive  presumption 
of  right  in  the  party  so  enjoying  it,  derived  from  grant  or  act  of 
Fftrljament.    But  less  than  twenty  years*  enjo]^ment  may  or  mar 
not  afford  such  a  presumption,  accordingly  as  it  is  attended  with 
Moumstances  to  support  or  rebut  the  right*    WMn  a  mill  haf  been 
effected  upon  a  stream  for  a  long  period  of  time,  it  gives  to  the  owner 
a  right  that  the  water  shall  continue  to  flow  to  an9  from  the  mill  in 
the  manner  in  which  it  has  been  accustomed  to  flow  dwing  all  that 
time.    The  owner  is  not  bound  to  use  the  water  exactly  in  the  same 
manner  or  to  apply  it  to  the  same  mill :  if  he  were,'  that  would  stop 
all  improvements  m  machinery.    Hence  the  occupier  of  a  mill  built 
on  the  scite  of  an  old  mill,  wtiich  had  existed  for  forty  years,  may 
maintain  an  action  for  forcing  l)ack  water,  and  injuring  his  mill, 
although  he  has  not  enjoyed  tne  mill  precisely  in  the  same  state  for 
twenty  years ;  and  therefore  it  was  holden  to  be  no  defence  to  such 
en  action  that  the  occupier  had,  within  a  few  yean,  erected  in  his 
mil  a  wheel  of  different  dimensions,  but  reqmring  less  wat«r  than 
the  old  one.    Saunders  v.  Newman,  1  B.  &  A*  258.    In  a  public 
navigable  river  twenty  years*  possession  of  the  water  at  a  given  lerri 
is  pot  conclusive  as  to  the  right.    Vooght  v*  Winch,  2  B.  &  A.  €62. 
The  presumption  of  a  right  by  prescription  to  a  pew»  founded  on 
^p^g  enjoyment,  may  be  rebutted  by  shewing  the  time  when  the 
pew  was.  originally  built.    Griffith  v.  Matthews,  5  T.  R.  296.    N. 
*^  A  seat  in  a  church  may  be  annexed  to  a  house,  either  by  a  faculty 
or  prescription ;  and  from  long  uninterrupted  usase  a  faculty  may 
be  presumed*'*    Per  Buller,  J.  S.  C    Extra  parochial  persons  can- 
pot  establish  a  claim  to  seats  in  the  body  oi  a  parish  church  withont 
proof  of  prescription  at  least,  if  indeed  they  can  do  ao  by  pveserifH 
tion«    Byerley  v.  Windus,  5  B.  &  C  L    An  action  at  oomuei^  law 
will  not  lie  for  disturbing  another  in  the  possession  of  a  pew,  vnl^ 
the  pew  be  annexed  to  a  house  in  the  parish.    Mainwaring  v.  Giles, 
j5  B.  k  A.  356.    An  old  entry  in  the  vestry  book^  signed  by  the 
ehurchwardens,  stating  that  the  pew  had  been  repaired  by  the  then 
owner  of  the  messuage  (under  whom  plaintiff  cbdmed)  in  conside- 
ration of  his  usin^  it,  is  admissible  evidence,  being  made  by  the 
ehurchwardens  within  the  scope  of  their  official  authority,  and  as 
•hewin?  the  reputation  of  the  parish  upon  the  right.    Price  y»  Lit- 
tlewood,  3  Camp.  288. 

.  ii]  Formerly,  indeed^  Abe  omission  of  the  word  ancient  was  cured 
by  verdict,  in  cases  where  it  wis  alleged  in  the  declaration^  quod  h^ 


The  right  to  fight  h  ncqmteA  by  adverse  ^joyrtient  fbt 
twetiffy  yeai^  and  tipwards,  but  ittay  be  lost  by  a  diBcontinu- 
atice  of  the  enjoyment  for  a  less  period  than  twenty  years, 
unless  the  |^rty  \v1io  ceases  to  enjoy,  at  the  same  time  does 
some  act  to  shew  an  intention  of  resuming  the  enjoyment 
within  a  reasonable  time.  And^  therefore,  where  in  case  by 
a  reversioner  for  obstmcthig  lights,  it  appeared  that  the  plains 
tiff's  messuage  was  an  aocient  boose,  and  that  adjoining  to  it 
there  had  formetly  been  -a  buildioff,  in  which  there  was  an 
ancient  window  niext  the  lands  of  the  defendant^  and  that  the 
fwinar  owner  of  the  plaintiff's  premiseB,  aboat  aeventeen 
years  before,  'bad  pulled  down  this  buildiag,  and  erected  o« 
ite  acits  another  witii  a  blank  wall  next  adjoinhig  the  pie* 
Buses  of  the  defeihdiat,  and  this  laiter,  about  three  yeais  be^ 
fiMPe  the  ooflumtnceiiieat  of  the  action,  erected  a  buildiag 
next  the  bfamk  wail  of  the  plaintiff,  wha  then  opened  a  win* 
dow  ia  that  wall  in  the  same  place  where  the  ancient  windovr 
had  been  in  the  old  buiUing;  it  was  holde»%  that  he  could 
not  maintaid  any  action  against  the  defendant  for  obstructing, 
the  new  window ;  because,  by  erecting  the  blank  wall,  he 
not  only  ceased  to  ei^y  the  light,  but  bad  evinoed  an  inteiH 
li«Mi  never  to  reaume  the  enjoyment.  Wheie  lights  had  been 
enjoyed  fof  more  than  twenty  years  contiguous  to  iand^ 
wfaiob  within  that  ^period  bad  been  glebe  laild,  but  was  ootK 
veyed  to  a  purchaser  by  the  theof  lector,  witb  the  consent  at 
the  bishop  and  patron,  under  the  authority  of  the  stat  55 
Geo.  3.,  it  was  bolden^  that  an  action  would  not  He  against 
suqh  purchaser  for  building  so  as  to  obstruct  the  liglit;  for 
admitting  that  twenty  years  uninterrupted  possession  of  an 
easement  is  gjaaemlly  sufficient  to  raise  a  presumption  of  a 
gran^  in  this  casq,  the  grant,  if  presumed,  must  have  been 
made  by  a  tenant  for  life  who  bad  no  power  to  bind  bis  sue* 
cessor;  the  grant,  therefore,  would  be  invalid^  and  conse* 
qaently  this  plaintiff  could  derive  no  benefit  from  it  against 
those  to  whom  the  glebe  had  been  sold. 

Total  priimfionof  light  is  net  necessary  to  sustain  the  ac-^ 
tion«    If  the  plaintiff  «ean  pioae,  that  by  reason  of  the  oh- 

e  llooie  T.  Eawwo,  3  B.  ft  C  332.  i  Bvksr  t.  iUchaidio%4  B.  ft  iu  679. 

fUen  inferri  contuetrit^  because  from  those  words  the  court  would 
intend,  that  a  prescription  had  been  given  in  evidence.  Rosewell  v« 
Prior,  Ld.  Rayok  392.  Salk.  459,  460.  Garth.  454.  So  quod  ds 
pLr$  viam  AoMe  was  holdsn  eood  aftar  vevdiet,  without  other  nofds 
of  prescription,    St.  John  v.  Moody,  2  Lev,  148. 
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stnictioD  lie  Gaonot  hnjoy  the  light  in  so  free  and  ampte  a 
manner  as  he  did  before,  it  will  l^  suCBcient^  If  an  ancient 
window  be  enlarged,  the  owner  of  the  adjoining  land  cannot 
lawfully  obstruct  the  passage  df  light  to  any  part  of  the  space 
occupied  by  the  ancient  window,  although  a  greater  portion 
of  light  be  admitted  through  the  unobstructed  part  of  theen-^ 
larged  window^  than  waa  anciently  enjoyed  ^ 

It  would  be  an  endless  task  to  enumerate  all  the  instances 
of  nusance,  for  which  an  action  may  be  maintained*  It  may 
be  sufficient  to  observe,  that  the  erection  of  any  thing  offen- 
sive so  near  the  house  of  another,  as  to  render  it  useless  and 
ttnfit  for  habitation,  e.  g.  the  erection  of  a  swine-stye V  lime* 
kiln S  privy*,  smith's  rorge**,  tobacco  mill*,  tallow  furnace 
near  a  common  inn%  or  the  like,  is  actiooable.    The  princi- 

£le  on  which  the  rule  of  law  proceeds  is,  tic  utere  tuo,  tU  fum 
udas  alienum^,  ''enjoy  your  own  property  in  such  a  roan« 
ncr,  as  not  to  injure  that  of  another  person.'*  It  must  not; 
however,  be  inferred,  from  the  preceding  remarks,  that  an 
action  can  be  maintained  for  a  thin^  done  merely  to  the  in- 
eofwenience  of  another.  The  building  a  wall  which  merely 
intercepts  the  prospect  of  another,  without  obstructing  the 
light,  is  not  actionable^.  So  the  opening  a  window,  where- 
W  the  privacy  of  a  neighbour  is  disturbed,  is  not  actionable'. 
The  only  remedy  in  this  case  is  to  build  on  the  adjoining 
land,  opposite  to  the  offensive  window. 

In  an  action  on  the  case  against  defendant,  for  keeping 
dogs  so  near  plaintiff's  dwelling-house'  that  he  was  dis- 
turbed in  the  enjoyment  thereof,  it  appeared  in  evidence, 
that  defendant  kept  six  or  seven  pointers  so  near  plaintiff^s 
dwelling-house,  that  his  family  were  prevented  from  sleep- 
ing during  the  night,  and  were  very  much  disturbed  in  the 
day-time.  There  was  not  any  evidence  given  on  the  part  of 
the  defendant,  notwithstanding  which  the  jury  found  a  ver- 
dict for  defendant.  On  a  motion  for  a  new  trial.  Lord  Ken- 
yon,  C.  J.  said,  **  I  know  it  is  very  disagreeable  to  have  such 
neighbours,  but  we  cannot  grant  a  new  trial.  Cases  certainly 
of  this  nature  have  been  made  the  subject  of  investigation  in 


r  CotteieU  ▼.  Qiiffitbi,  4  Esp.  N.  P.  C.       tings  after  M.  T.  40  0.  3.  B.  R.  Ken- 

69.  yon,  C.  J.  MSS. 

h  Cbaodler  v.  Thompion,  3  Camp.  N.  o  Morley  ▼.  Pragnell,  Gro.  Car.  610. 

P.  C.  80.  per  Le  Blanc,  J.  p  9  Rep.  59. 

i  Aldred*8  case,  9  Rep.  59.  a.  q  Per  Wray,  C.  J.  0  Rep.  58.  b.  Kn&wles 
k  Per  Wray,  C.  J.  S.  C.  v.  Richardson,  1  Mod.  65. 

1  Jones  T.  Powel,  Halt  136.  r  Per  Eyre,  C.  J.  ex  relatione  Le  Blanc, 
m  Bradley  ▼.  Qill,  Lutw.  69.  J.  3  Camp.  N.  P.  C.  88. 

UStyan.T.  Uutchinaao»  London  Sit*  t  Street,  clerk,  v.  Tvvwell,  B.R.  If.  T- 

41  Q.  3.  MSS. 
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courts  of  justice :  I  remember  a  case  in  Peere  Williams^ 
'where  the  plaintifTs  house  being  so  near  the  church,  that 
the  five  o'clock  morning  bell  disturl>ed  her,  the  plaintiff  came 
to  an  agreeement  with  the  churchwardens,  that  she  should 
erect  a  cupola  and  a  clock,  and  in  consideration  thereof  the 
five  o'clock  bell  should  not  be  rung.  This  was  considered 
as  a 'good  agreement,  and  the  chancellor  decreed  an  injunc- 
tion to  stay  the  ringing  the  bell/  If  the  defendant  continues 
i;he  nusancci  and  you  Uiink  it  advisable,  you  may  bring  a  new 
action."    Rule  refused. 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a 
person's  right,  although  it  may  be  to  the  annoyance  of  ao- 
other :  as  it  a  butcher,  brewer,  &c.  use  his  trade  in  a  convent 
^t  place*. 

For  a  nusance  in  a  public  highway,  an  action  cannot  be 
maintained,  unless  there  be  special  damage' ;  and  mere  ob- 
struction of  the  plaintiff's  business^,  or  delaying  him  a  little 
while  in  a  jburney*,  is  not  such  special  damage  as  will  sus* 
tain  an  action ;  for  the  damage  ought  to  be  direct*,  and  not 
consequential ;  e.  g.  the  loss  of  a  horse,  or  some  corporal 
hurt,  as  felling  into  a  trench,  &c.  (5) :  and  the  pafrty  most 
have  used  common  and  ordinary  caution^  If  the  imme- 
diate and  proximate  cause  of  damage  be  the  unskilfulness  of 
the  plaintiff,  he  cannot  recover.  As  where  it  appeared*  that 
some  bricklayers  employed  by  the  defendant  had  laid  several 
barrows  full  of  lime  rubbish  before  the  defendant's  door; 
the  plaintiff  was  passing  in  a  single  horse  chaise;  the  wind 
raised  a  whirlwind  of  tne  lime  rubbish,  and  that  frightened 
the  horse,  which  usually  was  very  quiet;  he  started  on  one 
side,  and  would  have  run  against  a  wagffon  which  was  meet- 
ing them,  but  the  plaintiff  hastily  pulled  him  round,  and  the 
horse  then  ran  over  a  lime  heap  lying  before  another  man's 

t  Martin  t.  NaULin,  2  P.  Wms.  268.  z  Per  Cur.  Garth.  191. 

a  Com.  Dig.  action. upon  the  caielbr  m  Per  Cur.  in  Painev.Partricb,  Garth* 

nusance  (G.)  101. 

X  1  Inst  56.  a.  b  Butterfield  v.  Forester,  11  East  00. 

7  Hubert  ▼.  OroTes,  1  Esp.  N.  P.  G.  c  Flower  t.  Adam,  8  Taunt  314; 

148.  cited  in  RoseT.  MUes,  B.  R.  E.  T. 

56  0. 3. 4  Maulefcaelwyn,  103. 


(5)  The  grantee  of  an  occupatioa  way  may  maintain  an  actioQ 
against  the  owner  of  the  land  over  which  the  way  leads  for  obstruct* 
ingit,  without  producing  special  damage,  although  it  appear  that  such 
way  has  been  used  by  the  public  for  twelve  yean  and  upwards. 
Allen  v«  Ormond,  8  East,  4«  • 
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door :  by  the  shock  the  shaft  was  broken ;  and  the  hope  be- 
ii^  still  more  alarmed  by  it»  ran  away,  aod  overset  the  cbsise^ 
and  the  plaintiff  was  thrown  ou|  and  hurt  It  was  holdeD, 
that  as  the  iaimediate  and  proximate  cause  of  the  ii^ury  was 
the  unskilfulness  of  the  driver*  the  action  could  not  be  maivw 
tained. 


Whether  the  damage  stated  be  aofficient  to  inaiatahi  the 
actios*  it  frequently  the  subject  of  controverey  (6)« 

The  plaintiff  declared^,  that  he  was  entitled  to  certain 
tithes,  and  that  his  direct  way  to  carry  them  to  his  bam  was 
through  a  eerta'm  highway ;  that  the  defendant  had  stopped 
up  the  highway  by  a  ditch  and  gate  erected  €»  irmn$9€rm 
mm ;  and  that  by  reason  of  such  obstruction,  he  (the  phiin* 
tiff)  was  forced  to  carry  his  tithes  by  a  longer  and  more  dif» 
ficuH  w^;  verdict  for  the  plaintiff,  and  £)iL4enuigp.  It 
ufas  pfioved,  in  arrest  of  judgment*  ttvEU  tbia  being  lak)  in  a 
comnoon  highway,  the  obstruction  was  a  common  nusance* 
ai^d  t^t  therefore  the  action  wou^  not  lie ;  axwl  I  Inst,  56. 
was  qited;  but  it  was  resolved  by  the  court  that  the  action 
vpaa  inaintainahle ;  iof  they  said,  that  this  rule*  **  that  the 
action  vifiU  not  lie  for  that  whico  every  one  suffers/'  ought 
not  to  be  taken  too  largely ;  in  this  case  the  plaintiff  nad 
sustained  a  particulav  damage  2  for  the  labour  and  pains 
lifbict^  h^  wes  forced  to  take  with  his  cattle  and  servants,  by 
leasoa  of  the  obstruction,  mi^ht  be  of  more  value  than  tbe 
losaof  a  horse*  which  had  been  bolden  to  be  sufficient  da* 
ao^e  to  maintain  such  action.  This  case  was  recognised  in 
Chu^hester  v.  iiethbridge*  Willes,,  73*  where  the  declaration 
was  simiiLu  to  thie  foregoing*  with  this  addition  only,  that 
defendant  qppoaad  the  plaintiff  in  attempting  to  i^eroove  tbs 
i^Kince. 

Where  phintiff  decbred  thai  before,  and  at  the  time  of 

committing  the  grievance,  he  was  navi^ting  his  baizes 
laden  with  goods,  along  a  public  navigabk  creek*,  and  that 
defendant  wrongfully  moored  a  bnige  across,  and  kept  the 
same  so  moored,  from  thence  hitherto,  and  thereby  ob- 
structed the  p^blric  navigabkte  creek,  and  prevented  tbe  [plain- 
tiff from  navigating  his  biiges  sa  laden,  fe»  qmd  plnintiff 
was  obliged  to  convey  his  grads  a  great  otstance  over  kind, 
and  was  put  to  trouble  and  expense  in  the  carriage  of  his 

d  JQart  V.  Baiiet,  T.  Joiks,,  ]J^& 

...   J"        |i.     I     !*■     >wi^i»-  ■     '  i   ;. 'm mnjnp^  ■■ IP      tn  r. 

(6)  See  an  useful  note  on  this  subject  by  Ourafnnl  WiUes*  74» 
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goods  over  tend :  held%  thai  this  was  sufficient  special  da^^ 
naage,  for  wbicb  an  aclioo  upon  tbe  case  would  lie* 

Where  there  is  direct  special  damage^  an  action  on  the  case 
NeS  for  not  repairing'  as  well  as  for  a  nusance  in  a  highway, 
if  aa  iddividaai  is  liable  to  repair ;  but  otherwise,  wtere  the 
eainify  or  parish  is  to  repair  the  highway*. 

If  tbe  proprietor  of  tithes  permit  them  to  continue  upon 
the  soil\  tbe  land-owner  may  maintain  an  action,  and  recover 
damages  against  the  tithe-owner,  for  having  suffered  tbe 
titbe  to  remain  on  the  land  more  than  a  reasonable  time  after 
it  WHS  set  out,  to  tbe  detriment  of  the  herbage  (?)•  But  this 
action  cannot  be  maintained,  if  tbe  tithe  has  not  been  duly 
set  out ;  e.  g.  if  tbe  titbe  of  wheat  has  been  set  out  in  shocks 
or  riders^  as  they  are  termed  in  tbe  north  of  £ngland,  instead 
of  being  set  out  in  tbe  sheaH  as  tbe  common  law  requires : 
or  if  the  tithe  of  hay  has  been  set  out  in  tbe  swath,  instead 
of  being  set  out  in  the  cock^ ;  or  if  it  be  set  out  in  grass- 
cocks  without  having  been  tedded. 

In  an  action  against  tbe  defendant  for  neglectii^  to  take 
away  tbe  tithes  of  hay  from  the  plaintiff*s  ground  after  the 
same  had  been  duly  set  out,  and  notice  given  to  defendant* 
by  the  plaintiff^  it  appeared  in  evidence,  that  the  tithes 
were  set  out  from  the  swath  into  grass-^cocks,  without  any 
tedding  or  making  of  tbe  same ;  whereupon  Heath,  J.  non« 
suited  the  plaintiff,  on  tbe  ground  that  the  plaintiff  ought 
first  to  have  tedded  the  grass.  On  motion  to  set  aside  the 
nonsuit,  the  court  of  B.  R.  were  of  opinion,  that  Heath,  J« 
bad  correctly  laid  down  at  tbe  trial  tbe  common  law  prin-> 
ciple  as  applied  to  this  case ;  Lord  Ellenborougb,  C  J.  ob- 
serving, *'  tbe  rule  is  for  tbe  rector  to  take  his  tenth  part  id 
that  first  convenient  stage  of  tbe  process  when  the  subject 
matter  may  be  equally  divided,  and  that  is  when  it  is  put 
into  grass-cocks  in  the  common  process  of  hay-makine;  and 
it  is  agreed  on  all  bands  that  the  usual  course  is  for  tbe 

e  Rom  t.  MUm,  4  Manle  k  Sdwyo,  h  Admitted  ST.R.  7a. 

101.  i  ShallcroitT.Jowle,  13East»S61. 

f  1  Inst.  56.  a.  n.  (2.)  Hugiaye^i  ed.  k  Mayes  ▼.  Willet,  3  Esp.  N.  P.  C-  31. 

g  RusmU  t.  Men  of  Oetmi,  aT.  R.  071.  1  Newman  t.  Moigan,  10  Eait,  &. 


(7)  The  land-owner  may  also  distrain  the  tithes  damage  feasant  ^ 
adnu  per  Ld.  Kenyon,  C.  J.  8  T.  R.  7& ;  but  he  cannot  justify 
taming  in  his  catde  on  the  land,  and  thereby  consuming  tbe  tithe* 
WiUiaais  V.  liadoer,  8  T.  R.  72. 
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grass  to  be  tedded  after  it  is  cut,  before  it  is  made  into  grass^ 
cocks.  This  may  possibly  not  be  necessary  under  extraor^ 
dinary  circumstances  of  weather;  but  where  that  is  so^  it 
ought  to  be  shewn.  Le  Blanc.  J.  added,  that  the  subject 
matter  was  not  in  a  proper  state  to  be  tithed^  until  it  came 
into  grass-cocks,  in  the  ordinary  course  of  the  process  of 
making  it  into  hay :  that  is,  by  first  turning  over  the  swath, 
after  it  has  been  cut,  that  the  under  side  may  be  exposed  to 
the  action  of  the  sun  and  air,  which  he  took  to  be  tedding 
it;  and  in  that  state  only  (he  did  not  speak  of  extraordinary 
cases,)  can  it  properly  be  put  into  grass-cocks.  The  same 
rule  of  law  had  been  recognised  in  Blaney  v«  Whitaker,  B. 
R«  M.  $3  Geo.  3.  That  was  an  action  on  the  case  against 
the  parson  for  not  taking  away  the' tithe  of  turnips  after  they 
had  been  set  out.  The  turnips  had  been  drawn  to  feed  cat- 
tle, and  every  tenth  turnip  was  thrown  aside  as  drawn»  on 
a  ridge  opposite,  for  the  parson.  The  question  was  whe- 
ther the  tithe  were  properly  set  out?  the  parson  contending, 
that  the  turnips  ought  to  be  set  out  in  heaps,  or  at  least  ga- 
thered into  heaps  for  him.  Mr.  Justice  Ashhurst  said,  that 
in  hay  and  corn,  the  farmer  must  put  it  into  coc^«  and  sheaves 
for  his  own  benefit,  and  therefore  he  shall  do  the  same  for 
the  parson ;  but  that  a  man  was  not  obliged  to  bestow  more 
labour  than  the  nature  of  the  thing  required  for  the  benefit 
of  the  parson :  and  that  this  agreed  with  the  cases.  Mi^. 
Justice  Buller  said,  that  he  entirely  agreed  with  his  brother 
Ashhurst.  That  if  the  farmer  put  them  into  heaps  for  him- 
self, he  should  do  so  for  the  parson ;  but  if  be  did  not  do  so 
for  himself,  he  need  not  do  so  for  the  parson.  That  the  rule 
of  law  was,  that  things  should  be  tithed  as  soon  as  they  were 
in  a  proper  state  to  be  titbed  ;  the  same  was  the  case  with 
hay  and  corn. 

In  a  subsequent  case  of  Halliwell,  Clk.  v.  Trappes,  C.  B. 
Trin.  49  G.  3.  9,  Taunt.  55.  from  York  assizes^  it  appeared 
that  on  the  same  day  on  which  the  grass  was  cut,  the  owner 
tedded  it  abroad,  and  on  collecting  it  together  again  into  what 
were  in  that  country  called  lap-cocks  or  foot-cocks,  he  set 
out  every  tenth  cock.  It  was  admitted,  that  the  grass  in  that 
state  was  not  fit  to  be  put  into  a  stack,  it  was  neither  hay 
nor  grass ;  and  when  the  land-owner's  hay  was  again  spread 
out,  there  was  not  room  for  the  tithe  owner  to  spread  out  his 
tithe  to  dry  without  treading  on  the  hay  of  the  land-owner; 
as  much  space,  however,  was  left  for  spreading  out  the  tithe 
as  the  ground  that  the  tithe  had  grown  upon.  It  was  holden 
by  Lawrence,  J.  at  the  assizes,  and  afterwards  bv  the  court, 
that  the  tithe  was  duly  set  out.    It  was  adjudged  also  in  the 
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same  case  that  the  common  law  mode  of  setting  out  the  tithe 
of  corn  is  in  the  sheaf,  and  not  in  the  shock*. 

There  is  another  general  rule  on  this  subject,  which  ought 
to  be  mentioned,  viz.  that  the  tithe  ought  to  be  so  set  out, 
and  the  nine  parts  left  so  long  that  the  parson  may  have  an 
opportunity  of  judging  by  the  view,  whether  the  tithe  is 
fairly  set  out  or  not"*  (8).  In  a  case  for  not  carrying  away 
tithe,  where  it  was  alleged  **  that  plaintiff  set  out  the  tithe 
of  barley  and  oats  lawfully  and  in  due  manner,  it  was 
holden®  that  this  allegation  was  satisfied  by  proof  that  the 
tithe  was  set  out  according  to  an  agreement  between  the  par« 
ties,  although  it  varied  from  the  mode  prescribed  by  the 
common  law.  Com  must  be  tithed  in  tne  first  convenient 
state  in  which  the  tithe  can  be  collected  after  the  corn  is  cut, 
which  is  in  sheaves;  and  if  the  farmer  adopt  any  mode  of 
tithing,  which  excludes  or  abridges  the  due  means  of  the 

Erson*s  comparing  the  tenth  sheaf  with  the  other  nine,  it  i» 
d.  The  common  law  does  not  require  any  notice  to  the 
parson  of  tithe  being  intended  to  be  set  out,  either  of  predial 
tithes,  or  of  animals^ ;  but  there  may  be  a  special  custom  re- 
quiring such  a  notice^,  and  notice  should  be  given  of  tithe 
having  been^  set  out  previously  to  bringing  an  action  for  not 
removing  it 

m  SballcroM  ▼•  Jowle,  B.  R.  H.  51  G.  3.  the  defendant  for  not  taking  away  the 

13  East,  261.  S.  P.  tithe  of  lambe  and  qalves,  after  the 

n  Admitted  per  Cur.  in  HalliweU  ▼.  plaintiff  had  set  them  oat.    Verdict 

Trappes,  2  Taunt  59.  for  plaintiff  U.  for  lambs,   U,  fiw 

o  Facqr  y.  Hurdom,  3  B.  ft  C.  213.  calves.    See  also  Kemp  v.  Fllewood, 

p  I  Rol.  Abr.  643.  tit  Diraies  (X.)  pL  1.  11  East,  356. 

Body  V.  Johnson,  Clerk.    Somerset  q  Butter  ▼.  Heathby,  3  Burr.  1S91. 

Summer  Assizes,  1815,  Dampier,  J.  r  Admitted  aig.  3  Burr.  1892. 

S.  P.  N.    This  was  an  action  against 


(8)  The  same  point  was  adverted  to  in  Shallcross  v.  Jowle,  where 
it  seemed  to  be  the  opinion  of  the  court,  that  after  the  land-owner 
had  set  apart  the  tenth-sheaf,  he  ought  to  allow  the  remaining  nine 
sheaves  to  remain  on  the  ground  a  convenient  time  before  he  put 
them  into  shocks,  in  order  that  the  tithe-owner  mieht  have  an  op- 
portunity of  judeing  whether  his  tithe  had  been  fairfy  set  out.  But 
whether  the  whole  crop  has  been  left  on  the  ground  ror  a  reasonable 
time  after  the  tithe  has  been  set  out,  in  order  that  the  tithe-owner 
may  compare  the  tenth  part  with  the  other  nine,  is  a  question  for 
the  jury,  and  not  for  the  court,    Facey  v«  Hurdom,  3  B.  &  C.  213. 
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II.  By  wham  and  agaSnst  whom  M  action  for  a  Nusanee 

may  be  maintained. 

If  the  nusanee  be  to  the  damage  of  the  revenionaiy  as 
well  as  the  possessory  interest,  an  action  may  be  brought  as 
well  by  the  reversioner*  as  by  the  tenant  in.possession,  and 
each  will  be  entitled  to  recover  damages  commensurate  with 
the  injuries,  which  their  respective  interests  may  have  sus- 
tained. 

If  the  bouse^  fcc.  affected  by  the  ausance  be  aliened,  the 
dieneef  qfler  tegneH  made  to  renM>ve  or  abate  the  nusanee, 
may  natntaiA  an  aefeiM  for  the  itusanceF« 

Tenants  in  ooMnM  may  join  in  tfn  acti«n  to  recover  d»* 
nages  for  a  nusanee,  wtiira  eMoevv»  Ibe  tenements  wbicb 
Aey  bold  in  cofnmom 

The  action  may  be  maintained  a^inst  the  person  who 
erects  the  nusanee,  or  bis  alienee*;  who  permits  the  nusanee 
to  be  continued.  If  the  party,  against  whom  a  verdict  in 
ad  action  of  this  kind  has  been  recovered,  does  not  abate  the 
nusanee,  another  action  may  be  brought  for  continuing  the 
nusanee,  in  which  the  jury  will  be  directed  to  give  large  da- 
mages. N.  It  is  usual,  in  the  first  action,  to  give  nominal 
damagea  only,  wbich^  however,  entitle  the  pfaintiflT  to  full 
oostau 

Tenant  for  years  erected  a  nusanee",  and  Afterwards  made 
an  under-lease  to  L  S.  The  question  was^.  whether,  after  a 
recovery  against  the  first  tenant  for  years  for  the  erectioB,  an 
action  would  He  against  him  for  the  continuance,  after  be 
had  made  an  under-lease  ?  Et  per  cur.  it  lies ;  for  he  trans- 
ferred it  witb  the  original  wrong,  and  bia  denme  affima  ibe 
continuance  of  it ;  he  bath  also  rent  as  a  consideration  for 
the  continuance,  and  therefore  ought  to  answer  the  damage 
it  occasions.  Vide  Wm.  Jones,  27i.  Receipt  of  rent  is  up- 
holding. Cra  Jac.  373.  555.  The  action  lies  against  either 
at  the  plaiatiff*a  ekctian. 

Case  Kea  agehnt  the  hndtord  of  a  bowse  demised  bf  ]emtr 
whor,  under  ms  contract  with  bia  tenanta,  employs  worknwft 
to  nepair  the  house,  for  a  ntnance  in  the  house  occasioned  by 
the  negligence  of  his  workmen^. 

s  BediDgfield  y.  Onslow,  3  Ley.  200.  u  5  Rep.  100.  b. 

Leader  y.  Moxod,  3  WiU«  461.  a  Bl.  x  RowweU  y.  Prior,  8alk.  460. 

R.  934.  S.  C.  y  Lnlie  v.  Pooiids,  4  Taunt.  649. 
t  Pfenniddock*!  Caae,  6  Rep.  101.  a. 
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Tbe  troatees  <tf  a  twnpike  roid,  empowefed  by  stat.  to 
imke  watarHaounat^  to  prevaot  tba  road  from  beiag  over* 
flowed,  direetad  tbair  aurfeyot  to  prewni  a  plan  for  canyiatf 
off  tbe  water  of  a»  adjaceat  brook :  be  laconuncndcdt  aM 
oa  tbat  reoooiaiiewlatiOD  tbej  adopted*  and  cauied  Um  to 
make  a  wide  QfaaQael  from  the  load,  greduaUj  narrowiag^ 
and  condvctiog  tbe  water  ioto  tba  ordioaiy  feBce-ditchea  of 
tbe  plaintiff *a land*  wbicb  were  iasuSoieDt  to  diacbarsa  il» 
apd  bif  land  wm  coMeoueatly  oiverftowed.  It  waa  botdaaP 
that  an  action  did  not  lie  Hf^inst  the  drfeadamt  wIm^  waa 
one  of  the  trustees,  and  the  chairman,  who  had  signed  tbe 
order  for  putting  this  tiencb ;  for  tbe  defendant  waa  not  a 
volunteer:  he  executed  a  duty  imposed  on  bim  by  tbe 
legislature,  wbicb  be  waa  bound  to  ezeeute;  and  he  bad 
exercised  bis  best  skill,  diligence,  and  caution  in  tbe  execu- 
tion of  it 


III.  Evidence,  S[c. 

The  plaintiff  must  be  prepared  to  prove  his  possession  of 
the  land,  house,  &c.  affected  by  the  nusance,  and  the  con- 
tinuance or  erection  of  the  nusance  by  the  defendant,  as  tbe 
circumstances  of  the  case  may  require,  and  also  the  injury 
thereby  sustained.  Where  the  plaintiff  complains  of  an  in- 
jury to  an  easement*,  it  will  be  incumbent  on  bim  (unless  be 
can  shew  an  express  grant)  to  carry  his  evidence  of  tbe  con- 
dition of  the  land,  &c.  and  the  enjoyment  of  the  right^  as 
far  back  as  possible,  in  order  to  raise  a  presumption  of  right 
by  grant  or  prescription. 

This  action  being  local  in  its  nature,  the  nusance  must  be 
proved  to  have  been  committed  in  the  cauniv  where  tbe 
venue  is  laid^.  But  it  is  not  necessary  that  the  gravamen 
should  be  described  with  any  local  certainty^  It  is  suffi- 
cient if  the  declaration  point  out  the  gravamen  with  certainty 
euougb  to  enable  tbe  defendant  to  have  notice  of  it.  Notice 
to  remove  nusance  left  at  premises  is  evidenced  against  subse- 
quent occupier. 

The  general  issue  to  an  action  for  a  nusance  is,  not  guiUy^ 
under  which  every  thing  that  sbews  that  tbe  defendant  did 

z  Satton  ▼.  Clarke,  6  Taunt  29.  c  Meney  and   Irwell  NaTigation   t. 

a  Peake*t  Evtd.  294.  Douglai,  %  East,  497.    Bee  alto  Jef- 

b  Wanel  t.  Webb,  1  Taunt  379.  feriee  t.  Duncombe,  11  Eait,  326. 

d  Salmon  v.  Beniley,  R.  a  M.  189. 
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what  he  lawfully  might  do,  may  be  given  in  evidence  (9). 
Hence  the  defendant  may  prove  that  the  plaintiff  gave  htm 
leave  by  parol  to  do  the  act  which  occasioned  the  n usance*, 
and  that  it  was  done  under  that  permission ;  for  a  licence 
executed  is  not  countermandable.  But  it  must  be  observed 
that  in  this  case  all  the  defendant  did  was  on  his  own  land. 
And  although  a  parol  licence  may  be  an  excuse  for  a  trea- 
pasSy  until  such  licence  is  countermanded,  yet  a  right'  and 
title  to  have  a  passage  for  water  over  another^s  land,  being  a 
freehold  interest,  requires  a  deed  to  create  it. 

e  Winter  t.  BroekweU,  8  Eait,  SOS.       f  H«wKns  ▼.  Shlppam,  6  B.  ft  C.  asi. 


(9)  **  Evidence  upon  the  general  issoe  has  of  late  been  allowed  in 
many  cases,  which  in  former  times  woold  not  have  been  admitted.'' 
Per  King,  C.  J.  Anon.  C,  B.  E.  4  Geo.  1.  ComjUB'  R.  274. 


(    lifts   ) 


CHAP.  XXXI. 


PARTNERS. 

I.  fFhai  is  neeenary  to  eomtihOe  a  Parhtership. 

II.  Haw  far  the  Acts  of  one  Partner  are  binding^  on 
Co-partners. 
IIL  Of  Actions  bff  and  against  Partners. 
IV.  Evidenee. 


I.  What  is  necessary  to  constitute  a  Partnership. 

IN  order  to  constitute  a  complete  partnership,  as  well  be-.* 
tween  the  parties  as  in  respect  to  strangers  who  may  deal 
with  them^  a  communion  of  participation  of  pro6ts  and  loss 
is  essential.  The  shares  of  the  parties  must  be  joint,  though 
it  is  not  necessary  that  they  should  be  equal.  If  the  parties 
be  jointly  concerned  in  the  purchase,  they  must  also  be 
jointly  concerned  in  the  future  sale,  otherwise  they  are  not 
partners. 

A.  for  himself  and  his  two  partners*  (who  were  general 
merchants)^  B.  for  himself  and  partner  (who  were  oil  m^rr 
chants),  C,  for  himself  and  son,  (who  were  also  oil  mer- 
chants), agreed  to  purchase  jointly  as  much  oil  as  they 
could  procure,  on  a  prospect  that  the  price  of  that  compp- 
dity  would  rise.  A.  was  to  be  the  ostensible  buyer^  and 
the  others  were  to  share  in  his  purchase,  at  the  same  price 
which  he  might  give.  A.  and  Co.  were  to  have  a  half,  B.  and 
Co.  a  quarter,  and  C.  and  Co.  the  remaining  quarter.  In  pur- 
suance of  this  agreement  A.  and  Co.  ordered  a  broker  to  buy 
quantities  of  oil.  The  broker  accordingly  bought  several  ship 
loads,  and  among  the  rest  a  ship  load  from  the  plaintiffs.  To 
dome  of  the  vendors,  (not  plaintiffs  in  this  action),  B.  and  Co. 
And  C.  and  Co.,  during  tne  treaty,  declared  it  to  be  a  com* 

a  Coope  sod  othen  t.  Ejt«  and  otfian,  1  H»  BUar. 
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mon  Goncera  between  them  and  A.  and  Co. ;  but»  with  respect 
to  the  plaintiffs,  the  purchase  was  made  in  the  name  ot  A. 
and  Co.  only,  without  any  notice  that  the  other  defendants 
bad  any  concern  in  it  The  majority  of  the  court,  viz. 
Heath,  J.,  Gould,  J.,  and  Lord  Loughborough,  C.  J.  were  of 
opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be  con- 
sidered as  partners  with  A.  and  Co.,  on  the  ground  that 
there  was  no  communion  of  profit  and  loss.  Each  party 
was  to  have  a  distinct  share  of  the  whole;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  ma- 
nage his  share  as  he  judged  best.  The  profit  or  loss  of  the 
one  might  be  more  or  1^  than  that  of  the  other.  This  was 
a  sub-contract,  by  which  was  to  be  understood  a  contract 
subordinate  to  another  contract,  made  or  intended  to  be 
made,  between  the  contracting  parties  on  one  part,  or  some 
of  them,  and  a  stranger*  A.  and  C«u  were  the  only  pur^ 
chasers  known  to  the  plaintiffs ;  entire  credit  was  given  to 
them  alone.  The  contracts  made  with  the  other  merchants 
were  not  admissible  evidence  in  this  cause,  except  to  prove 
a  fraud,  if  the  facts  had  gone  that  length ;  namely,  that  the 
house  of  A.  and  Co.  as  a  flailing  bouse,  was  to  stand  forward 
in  order  to  protect  the  other  defendants,  who  by  such 
means,  might  have  the  bebefit  of  the  speculatioq,  if  it  proved 
fortunate,  without  sustaining  any  loss  in  the  event  of  its 
fiiiKngk^  No  such  evidence  had  been  adduced ;  on  the  co&* 
trary,  it  appeared  that  the  objection  made  bv  the  other 
vendors  to  tbe  firm  of  A.  and  Co.  was,  '*  that  tney  were  wh- 
known  and  new  in  the  tradeJ^  Wilson,  J.  differed  in  opinionr 
from  the  rest  of  the  court,  observing,  that  although  the  con- 
tract was  actually  made  between  the  plaintiffs  and  A.  and 
Co.,  yet  if  the  other  defendants  were  jomtly  concerned  in  it, 
tbey  ought  to  be  responsible^  as  much  as  if  they  hadperson- 
idly  contracted ;  that  they  were  so  concerned,  sufficiently 
appeared  from  the-  centracts  with  the  other  merchants,  and 
their  own  declarations ;  these  he  thooglkt  were  proper  to  be 
given  in  evidence,  being  against  themsdhresL 

A  fether  established  in  business^  on  his  son's  coming  oC 
1^,  told  him^  he  should  have  a  share  in  it,  and  held  him  out 
to  the  world  as  his  partner :  the  son  acted  as  such  fiv  sev6-» 
ral  years,  but  the  particular  share,  which  the  son  was  to. 
have  was  not  settled ;  it  was  holdeui  that  as  there  was  a 
partnership  as  between  the  parties  and  the  rest  of  the  world* 
the  presumption  of  law  wais^  that  they  were  partners  uUer 
se.    That  this  presumption  not  having  been  oepeiled,  the 

b  Vastock  ▼.  Pisosok,  S  Cusp.  N^  P.  C.  4S. 
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flOD,  though,  met  eotttted  to  a  moiehr,  was  evftitled  tp  a  sian 
cf  pvofilf ;  but  it  was  left  to  the  jaiy  to  cauider  what  wm 
a  fair  and  juat  proportioa  for  the  rather  to  gi^e,  aod  the  mm 
to  expect:  the  jury  found  that  the  ton  was  eatitled  lo  a 
fourth  part  of  the  profita* 

Where  an  infant  held  himself  out  as  in  fartnersbip  with 
I.  S.,  and  oontioued  to  act  as  such  till  within  a  short  period 
ef  his  coming  <tf  age,  but  there  was  no  proof  of  his  doing 
any  act  as  a  partner  after  twenty<4Mie,  it  was  hohkn^  that  it 
was  hi|s  duty  to  notify  his  disafflrmanoe  of  the  partnership  oq 
arriving  at  twenty-one ;  and,  as  he  had  neglected  to  do  so^ 
that  he  was  responsible  to  persons  who  had  trusted  I.  S.  with 
goods^  subsequenUy  to  the  in{aoit*s^t^uning  tw^oty^ne,  on 
the  c^dlt  of  tb/e  part,!;i9reib4)» 

In  respect  of  cradilofs,  he  who  takes  a  moiety  of  all  the 
|NRofits  indefisitely,  shall,  by  operation  of  law,  be  made  tiaUs 
lo  losses,  if  losses  arise;  upon  the  principle,  that  by  taking  a 

Krt  of  the  promts,  he  takes  ftom  the  credrtom  a  psvt  of  that 
id  wUoh  is  the  ppoper  seeurily  to  tb^M  for  the  payoijent 
of  tMir  debts. 

A.  and  B.  8hip«a|ents  at  diflbrent  ports',  entered  into  ap 
agreement  to  share,  m  certain  proportions,  the  profits  of  their 
respective  commissions,  and  the  discount  on  tradesmen's 
bilk  employed  by  theas  ia  repairing  the  ships  consigned  to 
them,  tic.  It  was,  however,  expressly  stipulated,  t^twsen 
A.  and  B.,  that  they  were  not  to  be  answerable  for  each 
ether's  losses,  ft  was  holden,  that  although,  with  respect 
to  each  other,  theae  persons  were  not  to  be  considered  as 
pattners  under  this  agneemeat,  yet  they  had  nade  themselves 
such  with  regard  to  all  persons  with  whom  either  oontmctad 

9^  S^p-SgQDtt 

The  distinction  taken  ia  the  pvecediag  case  as  taao  agrse* 
meat  not  coastitating  a  partaorship-  as  hetwesa  the  parties 
theaoaehres,  though  it  mvf  have  that  effect,  qooa^  third  par*' 
ties,  waa  recognised  in  the  ibliowioy  case?  A.  baviag  neither 
OMH^y  nor  credit*,  oAaed  tsoh  B.  that  if  he  would  older  with 
him  certain  goods  to^  bin  shipped  upon  an  adventure,  if  wfm 
/m^tt  shfndd  arise  fiam  iiimi  B.  $himU  home  kaff^/br  hu 
inoMe.*  B*  having  lent  his  credit  oa^this  contract,  and  ov* 
dered  the  goods  on  tbeic  joint  accoapt^^  which  were  fiirnished 
accordingly,  and  afterwards  paid  for  by  B.  alone;  it  was 
holden,  that  B.  was  entitled  to  recover  back  such  payment  in 
assumpsit  agaipst  Af»  whp  had  not  accounted  tp  oim  for  the 

c  GoodeaiidBeiuiiODV.HaRisoB,SB«    «l  Wai^  ▼.  Canrciv  S  H.  M.  S9S. 
a  A.  147.  e  HmImUi.t.  BlMM|nrdi  4  EMt,  H4; 
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profits ;  such  contract  not  constitutiDg  a  parlnenhip  as  be- 
tween tbemselvesj  but  only  an  agreement  tor  &  compensation 
for  trouble  and  credit,  though  B.  were  liable  as  a  partner  to 
third  persons*  creditors. 

A  merchant  in  London  recommended  consignments  to  a 
merchant  abroad,  and  it  was  agreed  that  the  commission 
on  all  sales  of  goods  recommend^  by  one  house  to  the  other 
should  be  equally  divided,  without  allowing  any  deduction 
for  expenses ;  it  was  holden^  that  this  was  a  participation  in 
profit,  and  constituted  a  partnership  between  the  parties 
quoad  hoc. 

A.  B.  and  C.  the  proprietors  of  a  stage-coach  dividing  the 
general  profits  of  the  concern*,  agreed  that  they  should  each 
work  the  coach  a  stage  with  horses,  their  separate  property, 
and  maintained  respectively  at  their  separate  expense ;  it  was 
holden,  that  B.  ana  C.  were  not  jointly  liable  as  co-partners 
with  A.  for  the  price  of  hay  furnished  at  A.'s  request  for  the 
use  of  the  horses  which  were  his  separate  property,  but  were 
kept  by  him  for  the  purpose  of  working  the  coach  the  stage 
allotted  to  him  under  the  agreement.  N.  It  did  not  appear 
in  what  manner,  upon  an  adjustment  of  the  accounts,  the  hay 
furnished  to  the  different  horses  was  paid  for ;  whether  as 
part  of  the  general  outgoings,  or  separately  by  each  party. 

Where  A.  the  keeper  of  a  coach-ofiice  and  a  part  owner  in 
several  coaches,  made  a  contract  with  B.  for  the  carriage  of 
parcels  which  he  was  in  the  habit  of  sending  from  that  office 
to  various  places ;  it  was  holden\  that  this  bound  the  owners 
of  all  the  coaches,  in  which  A.  was  part  owner,  and  as  well 
those  who  became  part  owners  after  making  the  contract, 
as  those  who  were  so  before. 

A.  was  employed  by  B.'  to  sell  goods,  and  was  to  receive 
for  his  trouble  whatever  money  he  could  procure  for  them 
beyond  a  stated  sum ;  this  was  holden  not  to  constitute  a 
partnership  between  A.  and  B.  as  to  these  goods.  So  where 
A.  having  purchased  two  bullocks^,  put  them  to  depasture 
upon  the  lands  of  B.,  under  an  agreement  that,  after  they  had 
been  fatted,  the  profit  to  be  made  upon  the  resale,  above  9 
certain  sum  (at  which  A.  then  valued  the  bullocks),  should 
be  equally  divided  between  A.  and  B.  It  was  holden  that 
A.  and  B.  were  merely  partners  in  the  profits,  and  that  this 


f  Cheap  ▼.  Baicla^,  4  B.  &  A.  663.  i   Benjamin  ▼.  Fdrteas,3  H.  Bl.  590. 

g  Barton  v.  Hand&on  and  othen,   2  k  Wiihy.  Small,  Devon  Spring  Aisiies, 

Taunt.  49.    See  Wejland  v.  Elkini,        1808,  coram  Thomson,  B.  1  Camp. 

HoU*t  N.P.  C.  2S7.  and  ante  p.  1105.        N.  P.  C.  331 . 
h  HeUby  v*  MeaiB,  5  B.  k  C.  504. 
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was  a  mode  of  paying  B*  for  the  pasture;  consequently  A. 
might  maintain  an  action  in  his  own  name,  without  joining 
B.,  to  recover  the  price  of  the  bullocks  from  a  person  to 
whom  he  had  sold  them.  So  where  there  was  an  agreement 
between  A.,  the  sole  owner  of  a  lighter,  and  B.  a  lighter- 
man', that  B.  in  consideration  of  working  the  lighter  should 
have  half  her  gross  earnings.  Lord  Ellenborough  was  of 
opinion,  that  as  this  was  only  a  mode  of  paying  B.  wages. for 
his  labour,  and  differed  from  a  participation  of  profits  and 
loss,  it  did  not  constitute  a  partnership.  So  an  agent  who  is 
paid  by  a  proportion  of  the  profits  of  the  adventure,  is  not 
therefore  a  partner  in  the  goods"". 

A  partnership  cannot  acquire  property  in  goods  obtained* 
by  the  fraud  of  one  of  the  partners  to  which  the  rest  are  not 
privy. 


11.  How  far  the  Acts  of  one  Partner  are  binding  on  his 

Co-partners* 

A  GENERAL  partnership  agreement^  though  under  seal, 
does  not  authorise  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  be  given  for  that  purpose. 
But  although  one  partner  cannot  bind  the  other  partners  by 
deed,  without  an  authority  by  deed,  yet  in  mercantile  trans- 
actions, in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  restP,  even 
without  their  knowledge  or  assent.    A  new  partner,  how- 
ever, cannot  be  bound  in  this  manner  for  an  old  debt  incur- 
red by  the  other  partners,  before  the  new  partner  was  taken 
into  the  firm :  this  was  established  in  the  case  of  Sheritf  v. 
Wilks^  1  East,  43.    There  the  plaintiffs  had  sold  a  quantity 
of  porter  to  A.  and  B.,  who  were  then  partners,  which  porter 
was  entered  in  the  plaintiff's  books  in  the  names  of  A.  and 
B. ;   and  the  same  was  afterwards  shipped  for   the  West 
Indies,  and  the  defendant  B.  paid  the  shipping  chai^ges.     Six 
months  afterwards  C.  became  a  partner  with  A.  and  B.,  and 
continued  so  for  a  few  months,  when  their  partnership  was 
dissolved.    The  defendant  B.,  previous  to  the  dissolution  of 

1  Dry  ▼.  BosweU,  1  Camp.  N.  P.  C  o  Harrison  T.Jackson  and  others,  7  T. 

329.  R.  207. 

m.  Meyer  ▼.  Sharpe,  5  Taunt.  74.  p  See  ante,  tit.  Bills  of  £zcb. 
n  Kilby  t.  Wilson,  R.  &  M.  178. 

Vol.  U.  O  g 
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the  partnership,  sent  to  the  plaintiffs  a  memorandum  or  cal- 
culation, in  his  own  hand-writing,  of  certain  deductions 
claimed  by  him  in  respect  of  the  porter.  The  plaintiffs 
tlrew  a  bill  upon  the  defendants  for  the  balance.  This  bill 
was  accepted  by  A.  in  the  partnership  firm  of  all  the  de- 
fendants, by  his  subscribing  thereon,  ^^Accepted,  A.  and  Co.*' 
An  action  having  been  brought  by  the  plaintiffs  against  A. 
B.  and  C.  upon  the  acceptance ;  and  A.  and  C.  having  been 
outlawed,  B.  pleaded  the  general  issue :  it  was  holdeu,  that 
the  plaintiffs  could  not  recover,  Le  Blanc,  J.  observing,  *'  that 
this  case  must  be  determined  in  the  same  manner  as  if  C.  had 
pleaded  to  the  action,  [t  seemed  admitted,  that  if  one  of 
several  partners  pledge  the  partnership  fund  for  his  ipdividual 
debt,  that  would  not  bind  the  rest  And  he  saw  no  difference 
between  the  case  of  one,  and  the  case  of  two,  of  several  part- 
ners pledging  the  joint  fund  for  their  individual  debt,  which 
was  the  case  before  the  court**  The  point  above  alluded  to  by 
Le  Blanc,  J.,  viz.  that  one  partner  cannot  pledge  the  security  of 
another  for  his  own  private  debt,  appears  to  have  been  ex- 
pressly decided  in  two  cases  referred  to  by  Mr.  East,  in  a 
note  to  the  foregoing  decision,  viz.  in  Gregson  and  others  v. 
Huttou  and  another,  B.  R.  E.  22  Geo.  3.  and  in  Marsh  v. 
Vansommer  and  another,  London  sittings  after  Mich.  T.  1786, 
cor.  Duller,  J.  See  also  Swan  v.  Steel,  ante,  p.  dSL  and 
Green  v.  Deakin,  2  Stark.  N.  P.  C.  347-  One  of  several 
partners  cannot  bind  the  others  by  a  submission  to  arbitra- 
tion, even  of  matters  arising  out  of  the  business  of  the  firm. 
Steed  V.  Salt,  3  Bingh.  101. 

One  partner  may,  by  procuration,  indorse  bills  for  the 
6rm«. 

Where  one  of  several  partners'  commits  an  act  of  bank- 
ruptcy, which  is  afterwards  followed  up  by  a  commission 
and  assignment,  he  has  no  longer  any  property  in  the  part^ 
nership  effects ;  but  the  property  is  from  the  time  of  such 
act  of  bankruptcy,  in  his  assignees  by  relation,  and  in  the 
solvent  partners. 

It  may  be  observed,  that  the  general  authority  of  one  part- 
ner to  draw  bills  or  promissory  notes  to  charge  another  is  only 
an  implied  authority':  and  consequently  that  implication 
may  be  rebutted;  for  it  is  not  essential  to  a  partnership,  that 
one  partner  should  have  power  to  draw  bills  and  notes  in  the 
partnership  firm  to  charge  the  others ;  they  may  stipulate 

q  Williamson  v.  Johnson,  1  Bamewall    s  Gall  way  t.  Matthew  and  another,  10 
k,  CiesweU,  146.  East,  264.    See  Duncan  ▼.  Lowndet, 

r  Bayley,  J.  10  East,  426.  3  Camp.  N.  P.  C.  478. 
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between  themseWes  that  it  shall  not  be  done;  and  if  a  third 
person,,  having  notice  of  this,  will  take  such  a  security  froca 
one  of  the  partners,  he  shall  not  sue  the  others  upon  it,  19 
breach  of  such  stipulation,  nor  in  defiance  of  a  notice  pre- 
Tiously  given  to  him  by  one  of  them,  that  he  will  not  be  liable 
for  any  bill  or  note  signed  by  the  others. 

If  one  or  two  partners  commit  a  secret  act  of  bankruptcy*, 
the  other  partner  may,  for  a  valuable  consideration,  and  with- 
out fraud,  dispose  of  the  partnership  effects;  and  though  he 
himself  afterwards  become  bankrupt,  the  assignees,  under  a 
joint  commission,  cannot  maintain  trover  against  the  bond 
fide  vendee  of  such  partnership  effects :  and  the  same  rule 
holds,  although  the  solvant  partner  knew  of  the  bankruptcy. 
Hence,  where  one  of  two  partners,  who  were  country  bankers, 
became  bankrupt,  and  the  defendants  being  holders  of  their 
notes  obtained  payment  of  part  of  them  from  the  London 
banker,  at  whose  bouse  they  were  payable  out  of  the  funds 
in  their  hands  belonging  to  the  country  bank  ;  and  the  solvent 
partner,  knowing  of  the  bankruptcy,  procured  a  debtor  to  the 
firm  to  give  his  bill  in  part  satisfaction  of  his  debt,  and  in- 
dorsed and  delivered  the  same  to  defendants  in  payment  of 
the  residue  of  the  notes  in  their  hands,  and  afterwards  became 
bankrupt,  it  was  holden"  that  the  assignees,  under  a  joint 
commission,  could  not  recover  from  the  defendants  the  monies 
so  paid  to  them  by  the  London  bankers,  nor  the  proceeds  of 
the  said  bill.  Where  one  of  two  partners*,  with  the  inten* 
tion  of  cheating  the  other,  goes  to  a  shop  and  purchases  arti** 
cles  such  as  might  be  used  in  the  partnership  businesSi  which 
'he  instantly  converts  to  his  own  separate  use,  if  there  was  no 
collusion  between  him  and  the  seller,  this  is  to  be  considered 
as  a  partnership  transaction,  and  the  innocent  partner  is  liable 
for  the  price  of  the  goods,  without  proof  of  any  previpus 
dealings  between  the  parties. 

Where  goods  are  ordered  by  one  member  of  a  club  for  the 
benefit  of  all,  every  member,  who  either  concurs  in  the  order 
or  subsequently  assents  to  it,  is  liable^,  although  the  mem- 
ber who  ordered  the  goods  is  made  the  debtor  in  the  plain- 
tiff's books  and  the  bill  is  sent  to  him,  unless  it  clearly 
appear  thar  the  plaintiff  meant  to  give  credit  to  that  member 
only. 


t   Fox  ▼.  Hanbary,  Cowp.  449.  y  Uelauney  y.  StricUand,  2  Stark.  N. 

u  Harvey  ▼.  Crickett,  5  M.  ft  S.  336,  P.  C.  416. 

X  Bond  ▼.  Oibaon  and  another,  1  Camp. 
N.  P.  C.  186. 

Qo2 
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One  of  two  partners  drew  bills  of  exchange  in  bis  own 
name,  whicb  he  procured  to  be  discounted  with  a  banker, 
through  the  medium  Of  the  same  agent  who  had  discounted 
other  bills  drawn  in  the  partnership  firm  with  the  same 
banker;  it  was  holden  that  the  banker  had  not  any  remedy 
against  the  partnership  upon  the  bill  so  drawn  by  the  single 
partner;  because  they  did  not  appear  to  have  been  drawn  for 
and  on  account  of  the  partnership.  And  although  the  pro- 
ceeds of  these  bills  had  been  applied  to  the  use  of  the  part- 
nership, yet  the  court  held',  that  the  partners  were  not  liable 
as  for  money  lent,  inasmuch  as  the  transaction  was  originally 
mere  matter  of  discount,  and  not  an  advance  of  money  to  the 
partnership,  taking  the  bills  as  a  collateral  security.  But 
where  one  of  several  partners,  with  the  privity  of  the  others, 
draws  bills  of  exchange  in  his  own  name  upon  the  part- 
nership firm,  in  favour  of  persons  who  advanced  him  the 
amount,  which  he  applies  to  the  use  of  the  partnership, 
although  the  partners  are  not  jointly  liable  on  the  bills,  they 
may  be  jointly  sued*  by  the  payees  for  money  lent 

Where  one  of  three  partners,  after  a  dissolution  of  part- 
nership, undertook  by  deed  to  pay  a  particular  partnership 
debt  on  two  bills  of  exchange,  and  that  was  commu'nicated 
to  the  holder,  who  consented  to  take  the  separate  notes  of 
the  one  partner  for  the  amount,  strictly  reserving  his  right 
against  all  three,  and  retained  possession  of  the  original  bills : 
it  was  holden^  that  the  separate  notes  having  proved  unpro- 
ductive, he  might  still  resort  to  his  remedy  against  the  othef 
partners,  and  that  the  taking  under  these  circumstances  the 
separate  notes,  and  even  afterwards  renewing  them  several 
times  successively,  did  not  amount  to  satisfaction  of  the  joint 
debt 

Where  one  of  two  partners  makes  a  contract,  as  to  the 
terms  on  whicb  any  business  is  to  be  transacted  by  the  firm, 
although  such  business  is  not  in  their  usual  course  of  deal- 
ing, and  even  contrary  to  their  arrangement  with  each  other, 
and  the  business  is  afterwards  transacted  by  or  with  the 
knowledge  of  the  other  partner,  it  was  holden  that  he  is 
bound  by  the  contract  made  by  his  partner^. 

z  Emly  V.  Lye,  15  East,  7.  b  Bedford  v.  Deakin,  2  B.  &  A.  210. 

a  Denton  t.  Rodie,  3  Camp.  N.  P.  C.    c  Sandilands  ▼.  Manb,  2  B.  &  A.  673. 
493. 
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III.  Of  Actions  by  and  agamst  Partners, 

If  three  partners  (two  of  whom  reside  abroad*  and  one  in 
England)  be  sued  for  a  partnership  debt,  and  the  partner  re- 
sident in  England  appear  to  the  action,  but  refuse  to  appear 
for  the  partners  resident  abroad,  the  sheriff,  under  a  distringas 
against  the  two  partners,  may  take  partnership  effects,  though 
paid  for  by  the  partner  resident  in  England  alone,  to  whom 
the  partnership  was  legally  indebted  ;  and  the  court  will  not 
relieve  him  against  such  distress. 

An  action  of  assumpsit  may  be  maintained'  by  the  several 
partners  of  a  firm,  upon  the  guarantee  given  to  one  of  them, 
if  there  be  evidence,  that  it  was  given  for  the  benefit  of  all. 
It  will  be  observed,  that  in  the  foregoing  case  the  guarantee 
was  not  by  deed.  Covenant  Iies>  on  a  deed  of  composition 
with  creditors  by  one  of  two  partners  who  signs  the  deed  in 
the  name  of  the  firm  and  sets  his  seal  thereto,  for  non-pay- 
ment of  an  instalment  due  on  a  partnership  debt;  for  the 
other  partner  not  being  a  party  to  the  deed  cannot  join  in 
covenant 

In  an  action  by  partners  for  the  non-performance  of  a  contract 
entered  into  with  the  partnership,  it  is  essentially  necessary 
that  the  action  should  be  brought  in  the  joint  names  of  all  the 
persons  of  whom  the  partnership  consisted  at  the  time  the 
contract  was  made  (1),  othe/wise  the  parties  suing  will  be 
liable  to  be  non-suited  for  the  omission  of  their  co-part- 
ners (2).  The  same  rule  formerly  held  with  respect  to  actions 
brought  against  partners,  and  plaintiffs  were  frequently  non- 

e  Morley  v.  Strombom,  3  Bos.  k  Pnl.    g  Metcalfe  v.Rycroft,  SMaule  and  Sel- 

254.  wyo,  75. 

f  Garrett  ▼.  Handle,  4  B.  &  C.  664. 


(1)  Subsequently  admitted  partners,  though  under  an  agreement 
to  share  in  profit  and  loss,  from  a  time  antecedent  to  the  contract, 
ought  not.to  be  joined.  Wilsford  v.  Wood,  1  Esp.  N.  P.  C.  180. 
Lord  Kenyon,  C.  J. 

(2)  hi  one  case,  where  an  action  was  brought  in  the  names  of  two 
persons,  with  whom  the  defendants  had  dealt  as  partners,  and  it 
appeared  that  at  the  time  of  the  contract  there  was  in  fact  another 
partner,  who  had,  however,  withdrawn  his  name  from  his  firm,  but 
still  continued  to  receive  part  of  the  profits ;  although  it  was  ob- 
jected that  the  dormant  partner  ought  to  have  been  joined.  Lord 
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suited  for  not  naming  all  the  partners  as  defendants.  This 
rule  was  considered  as  oppressive,  inasmuch  as  it  was  not 
possible  for  the  plaintiffs  in  many  cases,  without  the  assist- 
ance of  a  bill  of  discovery,  to  ascertain  the  names  of  all  the 
persons  constituting  the  firm  with  which  they  had  had  deal- 
ings. On  this  ground  the  rule  was  departed  from  in  the  time 
of  Lord  Mansfield,  and  it  was  then  laid  down  that  defendants 


Kenyon,  C.  J.,  is  reported  to  have  refused  to  nonsuit  the  plaintiffs, 
Leveok  and  another  v.  PoUaid  and  another,  2  Esp.  N.  P.  C.  468. 

So  where  in  an  action*  brought  by  A.  for  goods  sold  and  delivered, 
it  appeared  that  B.,  who  proved  the  delivery  and  value  of  the  goods, 
was  the  principal  manager  of  A/s  trade ;   and  that  he  recwved  for 
his  service  a  certain  salary,  and  besides  that,  a  certain  ]^ropoTtion, 
per  cent.^  on  the  profits  of  the  plaintiff's  whole  trade,  and  mclusively 
on  the  profits  of  the  demand  in  question ;  it  was  nolden,  that  A. 
might  sue  alone,  and  that  it  was  not  necessary  that  B.  should  be 
joined  with  the  plaintiff.     So  where  an  action  was  brought  by  Maw- 
manf ,  a  bookseller,  aigainst  the  printer,  for  not  insuring  the  Travels 
of  Anacharsis  ;    and  it  appeared  that  several  other  booKsellers,  and 
amongst  them  Evans,  a  witness,  had  a  share  in  the  work ;  but  inas- 
much as  Evans  had  never  contracted  with  Gillett,  but  Mawman  was 
the  only  ostensible  man,  the  court  held  that  he  was  the  only  proper 
plaintiff ;  and  with  good  reason,  for  the  only  acting  partner  might 
owe  much  money  to  the  defendant,  which  the  defendant  might  set 
off;  but  if  the  plaintiff  and  the  dormant  partner  had  sued,  that  debt 
of  the  acfing  partner  could  not  be  set  off.     **  There  is  a  material 
distinction  between  the  case  where  partners  are  defendants,  and  where 
partners  are  plaintiffs ;   if  you  can  find  out  a  dormant  partner  de- 
fendant, you  may  make  him  pay,  because  he  has  had  the  benefit  of 
your  work ;  but  a  person  with  whom  you  have  no  privity  of  commu- 
nication in  your  contract,  shall  not  sue  you.' '    But  where  a  merchant, 
carrying  on  trade  on  his  own  separate  account,  introduced  into  his 
firm  the  name  of  a  clerk,  who  did  not  partake  in  the  profits  of  the 
businsss,  but  continued  to  receive  a  fixed  salary.  Lord  EUenborot^h 
heldj,  that  in  an  action  on  a  bill  of  exchange,  payable  to  the  order 
of  this  firm,  the  clerk  ought  to  have  been  joined  as  a  plaintiff,  for  be 
vras  to  be  considered  in  all  respects  as  a  partner  as  between  himself 
and  the  rest  of  the  world ;  that  where  the  name  of  the  real  person  is 
introduced  with  his  own  consent,  it  is  immaterial  what  agreement 
there  may  be  between  him  and  those  who  share  the  profit  and  loss-— 
they  are  equally  responsible,  and  the  contract  of  one  is  the  contract 
of  all.    Ostensible  partner,  who  makes  a  contract,  may,  if  he  pleases, 
join§  dormant  partneis  with  himself  as  plaindffs* 

•  Lloyd  V.  Axchbowle,2  Taunt.  3S4. 

t  Mawman  v.  GUleU,  cited  by  Sir  J.  Mansadd,  C  J.,  2  Taimt.  SSS. 

t  Quidon  t.  Robson,  2  Cams.  N.  P.  C.  302. 

\  Skinner  v. Stocks,  1  B  ft  A.  437. 
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should  be  permitted  to  take  advantage  of  this  objection  by  a 
plea  in  abateinent  only.  The  rule  laid  down  by  Lord  Mans* 
field  has  been  acted  upon  ever  since,  though  the  Court  of 
Coniroon  Pleas  have  lately  manifested  a  strong  disposition  to 
revert  back  to  the  ancient  rule.  The  liability  of  the  parties 
depends  upon  their  being  partners  at  the  time  when  the  con- 
tract is  made\  and  a  dormant  partner  cannot  set  up  the  plain* 
tiff's  ignorance  of  his  being  a  partner,  to  obviate  such  liabi« 
lity.  But  in  a  case  where  there  was  a  stipulation  between 
three  persons  who  appeared  to  the  world  as  partners^  that 
one  or  them  should  not  participate  in  the  profit  and  loss, 
and  should  not  be  liable  as  a  partner,  it  was  holden,  that  he 
was  not  liable  as  such  to  persons  who  had  notice  of  this 
stipulation. 

One  partner  cannot  maintain  an  action  against  his  co-part- 
ners for  work  and  labour  performed,  or  money  expended  od 
account  of  the  partnership. 

A  number  of  persons  associating  together  and  subscribing 
sums  of  money  for  the  purpose  of  obtaining  a  bill  in  parlia- 
ment to  make  a  railway,  are  partners  in  the  undertaking;  and, 
therefore,  a  subscriber  who  acted  as  their  surveyor  cannot*^ 
maintain  an  action  for  work  done  by  him  in  that  character  on 
account  of  the  partnership  against  all  or  any  one  of  the  other 
subscribers.  One  partner  cannot  recover  a  sum  of  money 
received  by  the  other;  unless,  on  a  balance  struck,  that 
sum  be  found  to  be  due  to  him  alone.  Per  Buller,  J.  in  Smith 
V.  Barrow,  2  T.  R.  478,  recognised  by  Best,  C.  J.  in  Fromont 
y.  Coupland,  2  Bingh.  172.  There  plaintiff  and  defendant 
had  been  engaged  in  running  a  coach  from  B.  to  L.,  plaintiff 
finding  horses  for  one  part  of  the  road,  defendant  for  another, 
and  the  profits  of  each  party  were  calculated  according  to  the 
number  of  miles  covered  by  his  own  horses ;  the  plaintiff  re- 
ceived the  fares,  and  rendered  an  account  thereof  every  week 
to  the  defendant ;  it  was  holden,  that  plaintiff  and  defendant 
were  partners  in  this  concern,  and  that  in  an  action  by  the 
plaintiff  against  the  defendant  upon  a  separate  transaction^ 
the  defendant  could  not  set  off  a  balance  which  had  been  de- 
clared in  his  favour  upon  these  weekly  accounts ;  inasmuch 
as  this  was  a  balance  during  the  continuance  of  the  concern ; 
and  not  a  final  balance  upon  all  the  partnership  accounts.  See 
further  on  this  point.  Coffee  v.  Brian,  3  Bingh.  54. 

h  See  Lord  KeDyon^B  opinion  inSaTiUe    k  Holmes  ▼.  Higgins,  1  Bamwall  and 

▼.  BobeitBon,  4  T.  R.  725.  CreiweU,  74. 

i  Aldenon  y.  Pope,  1  Camp.  N.  P.  C. 

4M.  n. 
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The  partners  in  one  house  of  trade  cannot  maintain  an  ac- 
tion against  the  partners  in  another  house  of  trade,  of  which 
one  of  the  partners  in  the  plaintiff's  house  is  also  a  member,  for 
transactions  which  took  place  while  be  was  partner  in  both 
houses ;  whether  the  action  be  brought  in  the  -life^time  of 
the  common  partner  or  after  his  decease.  But  after  bis  de- 
cease, the  surviving  partners  of  the  one  house,  may  sue  the 
surviving  partners  of  the  other  house,  upon  transactions  sub- 
sequent to  the  decease  of  the  common  partner*.  Under  a 
declaration  containing  only  one  set  of  counts,  charging  the 
defendant  in  his  own  right,  the  plaintiff  may  recover  one  de- 
mand due  from  the  defendant  individually,  and  another  due 
fr^m  him  as  surviving  partner*. 

A.  B.  and  C.  were  partners,  A.  retired  from  the  firm,  where- 
of notice  was  given  to  D.  a  creditor  of  the  firm,  who  at  the 
same  time  was  informed  that  the  business  would  be  continued 
as  heretofore  by  B.  &  C.  the  remaining  partners,  "  who  as- 
sume the  funds,  and  charge  themselves  with  the  liquidation 
of  the  partnership."  The  balance  due  to  D.  was  transferred 
to  his  credit  by  the  new  firm  ;  and  D.  was  informed  of  this 
transfer  and  assented  to  it.  D.  afterwards  drew  upon  the  new 
firm  for  a  part  of  this  balance,  and  they  accepted  and  paid  his 
bills.  The  new  firm  having  become  insolvent,  it  was  holden,** 
that  B  continued  liable  for  the  debt  due  to  D.  from  the  old 
firm. 


IV.  Evidence. 

Acts  subsequent  to  the  time  of  delivering  goods**  on  a 
contract,  may  be  admitted  as  evidence  to  shew  that  the  goods 
were  delivered  on  a  partnership  account,  if  it  were  doubtful 
at  the  time  of  the  contract ;  but  if  it  clearly  appear  that  no 
partnership  existed  at  the  time  of  the  contract,  no  subsequent 
act  by  any  person,  who  may  afterwards  become  a  partner 
(not  even  an  acknowledgment  that  he  is  liable,  or  his  accept- 
ing a  bill  of  exchange  drawn  on  them  as  partners  for  the  very 
goods),  will  make  him  liable  in  an  action  for  goods  sold  and 

1   Bosanquet  v.  Wray,  6  Taunt.  597.        u  David  v.  EUice  and  otheiB,  5  B.  &  C. 
m  Richards  v.  Heather,  1  B.  &  A.  29.  196. 

o  Saville  v.  Robertson,  4  T.  R  720. 
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delivered,  though  he  will  be  liable  iii  an  action  on  the  bill  of 
exchange. 

It  is  incumbent  on  persons  dissolving  a  partnership^  to 
send  notice  of  such  dissolution  to  all  thepersons  with  whom 
they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution.  It  seems,  how- 
ever, that  in  respect  of  persons  who  had  not  any  previous 
dealings  with  the  partnership,  an  advertisement  in  the 
Gazette  would  be  sufficient  notice  of  the  dissolution,  so  as 
to  prevent  sucb  persons  from  recovering  against  the  parties 
who  constituted  the  firm  originallv,  upon  a  security  given  by 
one. of  the  parties  in  the  name  of  the  firm,  after  such  notice 
of  dissolution^  Bankers  ought,  regularly,  to  give  notice 
of  a  change  in  the  firm,  by  a  circular  letter;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name 
in  the  printed  cheque ;  and  persons  who  have  used  the  new 
cheques  cannot  take  advantage  of  the  want  of  a  more  express 
notice'. 

Assumpsit  for  goods  sold  and  delivered*.  The  plaintiff's 
witness  swore,  that  the  defendant  and  I.  S.  were  partners  in 
trade,  and  that  these  goods  were  sold  to  them  in  partnership. 
The  defendant  called  I.  S.  to  prove  that  the  gooos  were  sold 
to  him,  and  that  the  defendant  had  no  concern  in  the  pur- 
chase of  them,  otherwise  than  as  his  servant.  Lord  Kenyon, 
C.  J.,  **  He  is  not  a  witness  to  prove  this,  for  he  comes  to 
defeat  the  action  of  the  plaintiff,  against  a  man  who  is  proved, 
to  be  his  partner ;  and  By  discharging  the  preisent  defendant 
he  benefits  himself,  as  he  will  be  liable  to  pay  a  share  of  the 
costs  to  be  recovered  by  the  plaintiff  in  this  cause." 

In  an  action  against  one  partner^,  if  the  plaintiff  gives  in  a 
particular  of  his  demand,  and  the  defendant  pleads  partner- 
ship in  abatement,  if  the  defendant  proves  any  of  the  items 
to  have  been  furnished  on  the  partnership  account,  be  will 
be  entitled  to  a  verdict,  although  the  plaintiff  should  be  pre- 
pared to  prove  that  some  of  the  items  were  furnished  on  the 
credit  of  the  defendant  only. 

In  an  action  against  the  drawers  of  a  bill  of  exchange", 
purporting  to  be  drawn  by  a  firm  upon  one  of  the  partners 

p  Gnham  ▼.  Hope,  Peake*s  N.  P.  C.  a  GoodacreT.Breame,Pfeake^sN.P.C. 

154.    See  also  GorhamT.  Thompson,        174. 

Peake's  N.  P.  C.  42.  t  Colson  k  al.  t.  Selbj,  1  Esp. N.  P.  C. 
q  Godfrey  ▼.  Turnbull  and  another,        452. 

1  Esp.  N.  P.  C.  371.  u  PoiUionse  y.  Parker,  1  Camp.  N.  P.  C 
r  Barfoot  ▼. Goodall,  3  Camp.  N. P.O.        82. 

147. 
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« 

constituting  the  finn»  if  it  be  proved  that  the  bill  was  accepted 

by  8uch  drawee,  this  will  be  sufficient  evidence  of  the  bill 
bavins;  been  regularly  drawn :  and  further,  it  is  not  neces- 
sary, in  such  case,  to  prove  that  the  drawers  received  express 
notice  of  the  dishonour  of  the  bill,  because  this  must  neces- 
sarily have  been  known  to  one  of  them,  and  the  knowledge 
of  one  is  the  knowledge  of  all  (3). 

To  establisb  a  partnership  between  two  defendants',  a  ver«* 
diet  on  an  issue  directed  out  of  a  court  of  equity,  to  tiy  wbe- 
ther  the  defendants  were  partners,  and  for  what  time,  on  a 
bill  filed  by  one  of  them  against  the  other,  is  admissible  evi- 
dence to  establisb  a  partnership,  tbe  verdict  having  found 
them  to  be  sa 

A  person  who  suffers  his  name  to  be  used  in  a  firm^,  al- 
though he  thereby  makes  himself  a  partner  to  the  world,  yet 
if  in  fact  he  is  not  so,  nor  has  any  share  in  the  profits,  may 
be  a  witness  in  an  action  brought  by  the  other  parties  in  the 
firm,  for  goods  sold  and  delivered. 

A  father  who  holds  out  to  the  world  that  his  son  is  his 
partner,  and  who  sends  bills,  and  signs  receipts  in  their  joint 
names,  in  an  action  brought  in  his  own  name,  is  not  precluded 
from  shewing  that  his  son  is  not  a  partner*. 

When  a  partnership  is  di8solved%  it  is  not  dissolved  with 
regard  to  things  past,  but  only  with  regard  to  things  future. 
Hence  an  admission  made  by  one  of  two  partners  after  tbe 
dissolution  of  the  partnership  concerning  joint  contracts,  that 
took  place  during  the  partnership,  is  competent  evidence  to 
charge  the  other  partner. 

If  one  of  several  partners  promise  individually  to  pay  a 
debt,  without  making  any  mention  of  bis  partners,  such  pro- 
mise is  conclusive  evidence  that  the  debt  was  due  from  him 
individually,  and  not  from  the  partnership,  and  he  will  not 


z  Whateley  ▼.  Menheiin  &  anr.,  S  Esp.  x  Gloisop  ▼.  Colaiaii,  1  Staik.  If .  P.  C. 

M.  P.  C.  608.  25. 

y  PuBODs  ▼.  Crotley,  6  Esp.  N.  P.  C.  a  Wood  ▼.  Braddkk,  1  Xauntonli  R. 

199.  Lord  EUenborough,  C.  J.  104. 


(3)  See  Alderson  v.  Pope,  1  Camp.  N.  P.  C.  404.  lu  where  it  was 
holden  by  Ld.  Ellenborough,  C.  J.,  that  notice  to  one  member  of  a 
firm,  was  notice  to  the  whole  partnership. 
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be  permitted  to  shew  that  it  was  due  jointly  from  hiniself  and 
his  partners^. 

Id  an  action  on  a  joint  contract  against  several  partners*^ 
one  of  the  defendants  having  suffered  judgment  to  go  by  de- 
feult  is  not  admissible  as  a  witness  to  prove  the  partnership 
of  himself  and  the  other  defendants,  without  their  consent^ 
although  the  proposed  witness  is  released  as  to  all  other  ac- 
tions, save  that  on  which  he  is  called  to  give  evidence. 

b  Mtmay  ▼.  Somervillei  2  Gamp.  M.  P.      c  Mant  y .  Mafawaringi  8  tknnt  139 . 
C«89«B. 
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QUO  WARRANTO. 

I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Iftfar- . 
matumSy  and  Statutes  relating  thereto^  vix.  Stat.  4 
and  5  W.  ^  M.  c.  18.  and  9  Ann.  c.  ^.-^Proceedings 
against  the  City  of  London  in  the  Time  of  Charles 
the  Second. 
II.  In  what  Cases  the  Court  wHl  grant  an  Itformation  in  ' 
Nature  of  Quo  Warranto. — Of  the  Corporation  Act, 
Stat.  13  Car.  2.  Stat.  2.  c.  1.— 5  Geo.  1.  c.  6.  Test. 
Act,  «5  Car.  2.  c.  2. 

III.  Qf  the  Limitation  of  Time  for  granting  an  Infor- 
mation. * 

IV.  Of  the  Construction  of  Charters,  and  of  the  Operation 
and  Effect  of  a  new  Charter. 

V.  BtfC'Laws'. 

VI.  Of  the  Inspection  of  the  Records  of  the  Corporation. 
VII.  Cf  the  Pleadings. 
VIII.  Evidence. 
IX.  Judgment. 


I.  Of  the  Origin  and  Nature  qf  Quo  Warranto  Informations^ 
and  Statutes  relating  thereto^  vi».  Stat.  4  and  5  W.  ^ 
M.  c.  18.  and  9  Ann.  c.  20. — Proceedings  against  the 
City  of  London  in  the  Time  qf  Charles  the  Second. 

IHE  ancient  writ  of  quo  warranto  (1),  whence  the  infor- 
mation of  the  present  day  derives  its  origin,  was  in  the  nature 


(1)  See  the  form  in  Rastal's  Entr.  540.  h.  ed.  1670,  where  the 
writ  appears  to  have  been  prosecuted  by  the  king's  attorney-general 
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of  a  writ  of  right  for  the  king,  against  persons  who  claimed 
or  usurped  any  office,  franchise,  liberty,  or  privilege  belong- 
ing to  the  crown,  to  inquire  by  what  authority  they  main* 
tained  their  claim,  in  order  to  have  the  right  determined. 
The  judgment  on  this  writ  was,  that  the  franchise  capiaiur 
in  manum  doimni  regis  (2).  This  writ  having  fallen  into 
disuse,  on  account  of  the  delay  with  which  it  was  attended, 
a  more  expeditious  mode  of  proceeding  has  been  adopted, 
viz.  an  information  6led  by  the  king's  attorney-general,  in 
nature  of  a  quo  warranto,  in  which  the  person  usurping  is 
considered  as  an  offender,  and  consequently  punisbaole  by 
fine.  The  court,  however,  will  not  extend  this  remedy  be- 
yond the  limits  prescribed  to  the  old  writ;  and,  as  that  could 
only  be  prosecuted  for  an  usurpation  on  the  rights  or  prero- 
gatives of  the  crown,  so  an  information  in  nature  of  quo  war* 
ranto  can.  only  be  granted  in  such  cases';  and  upon  this 
principle  the  court  refused  to  grant  an  information  to  try  the 
validity  of  an  election  to  the  office  of  church-warden. 

By  Stat  4  and  5  W.  &  M.  c.  18.  it  is  enacted  *'  that  the 
clerk  of  the  crown-office  shall  not,  without  express  order  of 
the  court,  receive  or  file  any  information  for  trespass,  or  other 
misdemeanor,  or  issue  any  process  thereon,  before  he  shall 
have  taken,  &c.  a  recognizance  from  the  prosecutor  to  the 
defendant,  in  the  penalty  of  30/.  to  prosecute  with  e^ect : 
and  in  case  the  defendant  shall  appear  and  plead  to  issue,  and 
the  prosecutor  shall  not,  at  bis  own  costs,  within  one  year 
after  issue  joined,  procure  the  same  to  be  tried^  or  in  case  the 
defendant  shall  have  a  verdict,  or  a  noli  prosequi  be  entered 
by  the  informer,  the  court  may  award  the  defendant  costs, 
&C.  unless  the  judge  shall,  at  the  trial,  certify  that  there  was 
a  reasonable  cause  for  exhibiting  the  inforaiation,  and  if  the 
informer  does  not  pay  the  costs  taxed  within  three  months 
after  demand,  the  defendant;  shall  have  the  benefit  of  the 
recognizance  to  compel  him.'*  Although  the  words  of  this 
statute  relate  only  to  informations  for  trespasses,  batteries, 
and  other  misdemeanors,  vet  it  has  been  holden  to  extend  to 
informations  in  nature  of  quo  warranto,  to  try  the  right  of 

a  R.  ▼.  Shepbod,  4  T.  R.  381.  R.  ▼.     b  R.  ▼.  Howell,  Ca.  Temp.  H.  Wf. 
Dawbeny,  Sti.  1196.  S.  P. 


before  the  justices  in  Eyre,  who  were  empowered  by  stat.  18  Ed.  1  • 
Stat.  2.  8.  2.  (A.  D.  1290.)  to  determine  pleas  of  quo  warranto. 
^  2  lost.  497. 

(2)  See  Raat.  540.  b. 
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usurping  on  public  franchisea ;  consequeutly  such  inforiiMh 
tions  cannot  be  filed  without  leaveF,  nor  can  process  be 
issued  thereon  without  a  recognizance^,  and  the  defendant  is 
entitled  to  costs  in  the  cases  provided  for  by  the  statute  as 
fiir  as  the  lecognizaoce  extends,  that  is,  to  90k  but  not 
furthei*  (3). 

The  usurpation  of  offices  and  franchises  in  corporations 
constitutes  the  principal  ground  for  applications  to  the  court 
for  this  kind  of  information.  By  tne  common  law,  such 
usurpations  could  be  punished  only  by  a  prosecution  at  the 
king's  suit,  though  the  dispute  were  really  between  party  and 

Karty  (4).  To  remedy  this  incouTenience,  it  was  enacted, 
y  Stat  9  Ann.  c.  90.  s.  4.  that  **  in  case  any  person  should 
usurp,  intrude  into,  or  unlawfully  hold  and  execute  any  of 
the  said  offices  or  franchise  (5),  the  proper  officer  of  the 
court  {6)  may,  with  leave  of  the  respective  courts,  exhibit 
information  in  the  nature  of  quo  warranto,  at  the  rehition  of 
any  person  desiring  to  prosecute  the  same  (and  who  shall  be 
mentioned  in  the  information  to  be  the  relator,)  against  the 
person  usurping,  and  proceed  therein  as  is  usual  in  informal 
tions  in  the  nature  of  a  quo  warranto;  and  if  it  shall  appear 
to  the  courts,  that  the  several  rights  of  divers  persons  may 
properly  be  determined  on  one  information,  the  courts  may 
give  leave  to  exhibit  one  information  against  several  persons; 
the  parties  prosecuted  are  to  plead  the  same  term  or  sessions 
in  which  the  information  is  filed,  unless  farther  time  be  al- 
lowed by  the  court,  and  the  prosecutors  are  to  proceed  with 
the  most  convenient  speed. 

c  Pe?  Lord  Hardwicke,  C.  J^  R.  ▼.  e  R.  ▼.  Howell,  C.T.  H  249.  S.  C.  nt 

Howell,  C.  T.  H.  S48.  videtur,  under  tbe  name  of  R.  v.  Mat- 

d  R.  Y.  Mayor  of  HeitliMd,  Garth.  503.  gan,  Str.  104!l.  R.  v.  FUawood,  ST. 

Salk.  S76.  R.  146.  R.  y.  Biooke^  S  T.  R.  197. 


(3)  The  groond  of  the  decision  appears  to  have  been  thst  such 
osurpations  are  misdemeanors.    See  C.  T.  H.  248. 

(4)  In  Informations  at  common  lawy  there  is  no  relator. 

(5)  t.  e.  the  offices  of  mayors,  bailiffs,  portreeves,  and  other  o^ 
fices  within  cities,  towns  corporate,  boroughs,  and  pjocet  (that  is, 
places  of  the  same  kind  with  those  before  ennmerated,  see  5  T.  R. 
o79.)  in  England  and  Wales,  and  the  franchises  of  being  burgesses 
or  freemen.  See  the  preamble.  All  corporations  consist  of  officers 
and  freemen.  This  statute  was  meant  to  extend  to  both.*'  Per  Lord 
Mansfield,  C.  J.,  in  R.  v.  Williams,  I  Bl.  R.  95. 

(6)  Court  of  Kill's  Bench,  courts  of  sessions  of  counties  palatine, 
or  courts  of  grand  sessions  in  Wales. 
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By  the  5th  section,  the  courts  are  authorized  to  give  judg* 
ment  of  ouster  against,  and  to  fine  the  parties^  if  found  guilty 
of  the  usurpation,  and  to  award  costs  to  the  relator,  but  if 
judgment  be  given  for  the  defendants,  then  the  court  may 
award  costs  against  the  relator. 

Before  the  statute  of  Queen  Ann,  a  private  person  could 
not  interpose  in  quo  warranto  ;  the  crown  only,  by  the  attor- 
ney-general, could  file  such  informations ;  but,  although  this 
statute  gives  liberty  to  file  such  informations  at  the  relation 
of  a  particular  person,  who  is  made  liable  to  costs  if  there  be 
judgment  for  the  defendant,  yet  they  must  be  filed  with  leave 
of  the  courts  The  courts  will  not  stay  proceedings  until  the 
prosecutor  gives  security  for  costs,  on  the  ground  that  the 
relator  is  in  msolvent  circumstances,  where  it  appears  that  he 
is  a  corporator,  and  no  fraud  is  suggested*. 

It  was  observed  by  Wilmot,  J.,  in  R.  v.  Trelawney,  3  Burr. 
1616.  that  the  two  acts  of  parliament  (of  4  and  5  W.  and  M. 
c.  18.  and  9  Ann.  c.  90.)  relate  to  quite  different  objects,  and 
are  the  reverse  of  each  other.  The  former  restrains  the  clerk 
of  the  crown  in  the  court  of  King's  Bench  from  exhibiting 
or  filing  informations  without  leave  of  the  court,  in  cases 
where  all  the  kiug^s  subjects  might,  before  the  making  of 
that  act,  have  made  use  of  the  king's  name,  without  such 
leave.  The  latter  lets  in  every  person  who  desires  it,  to 
make  use  of  his  name  in  prosecuting  usurpers  of  franchises ; 
whereas,  before,  no  subject  could  have  done  so :  but  it  pro- 
vides, that  these  informations  (as  well  as  those  for  misde- 
meanors) must  be  under  the  leave  and  discretion  of  the  court; 
and  the  court  ought  not  to  give  such  leave  without  sufficient 
reason.  The  court  will  make  the  rule  absolute,  although  the 
party  after  rule  obtained  resigns  the  ofiBce,  and  bis  resignation 
IS  accepted^. 

The  Stat.  9  Ann.  c.  30.  only  regulates  the  proceedings  on 
informations  against  individuals^  usurping  corporate  offices 
or  franchises  in  corporate  places ;  it  does  not  extend  to  a  pri- 
vate company^ ;  and  consequently,  in  other  cases  where  the 


f  Per  Loid  Mantfield,  C.  J.,  in  R.  ▼. 

Trelawney,  H.  5  Geo.  3.  MS. 
g  R.  y.  Wynne,  2  Maule  &  Selwyn, 

34S. 
h  R.  T.  Wttlow,  %  Ifaole  ^  Selwyn, 

76. 
i  R.  Y.  Corporation  of  Carmarthen, 

%  BniT.  869. 
k  Horn  y.  CuUen*  Comp.,  B.  R.  E.  9  G. 

2.  MS.    But  see  R.  Y.  Higiimore,  6 

Bamewall  y.  Aldenon,  771,  where 

it  wai  holden,  that  an  in&nnaUon 


may  be  franted  within  the  9  Ann. 
against  a  party  for  exercising  the  o£- 
fiee  of  bailiff  in  the  borough  of  M., 
although  it  was  not  a  corporate  office. 
See,  howeYer,  this  case  explained  by 
Bayley,  J.  delivering  judgment  of 
court  in  R.  y.  M<Kay,  5  B.  ft  C.  645. 
where  it  was  holden,  that  the  provi? 
sions  of  Uie  statute,  as  to  writs  of 
mandamns  and  qno  warranto  infoi^ 
mations  apply  wholly  to  Mfjwrate 
fijfeu  in  earpnute  plieeM. 
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information  at  common  law  is  exhibited,  advantage  cannot 
be  taken  of  the  foregoing  provisions.  In  the  information  at 
common  law  there  is  not  any  relator^,  but  the  addition  of  a 
relator  to  an  information  at  common  law  may  be  rejected  as 
surplusage'.  Doubts  appear  to  have  been  entertained,  whe- 
ther in  the  common-law  information  a  judgment  of  ouster 
could  be  given.  In  R.  v.  Mayor  of  Hertford,  Lord  Raymond, 
426«  Holt,  C.  J.,  speaks  of  this  as  the  proper  form  of 
judgment  In  R.  v.  Bennet",  Trin.  4  Geo.  1.  the  judges  were 
equally  divided  on  the  question;  but  in  R.  v.  Ponsonby,  M. 
$9  Geo.  2.  Say.  R.  24^.  it  was  solemnly  determined,  that, 
unless  the  case  of  the  person  found  guilty  be  within  the 
statute,  judgment  of  ouster  ought  not  to  tie  given'.  It  has 
also  been  expressly  decided,  that,  unless  the  case  be  within 
the  statute,  judgment  for  costs®  ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material,  inasmuch 
as  there  are  many  cases  not  mentioned  in  the  statute,  in 
which  informations  in  nature  of  quo  warranto  will  lie;  e.g. 
it  will  lie  against  a  private  person  or  against  a  corporation, 
for  holding  a  market,  a  court  leet,  or  other  court,  or  for  exer- 
cising any  other  franchise ;  that  is,  the  king's  attorney-gene- 
ral may  exhibit  informiltions  for  the  usurpation  of  these  fran- 
chises upon  the  crown ;  but,  whether  informations  for  such 
usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solemn 
determination*  The  point  underwent  considerable  discussion 
in  the  case  of  R.  v.  Marsden^  3  Burr.  1812.  1  Bl.  R.  579. 
Yates,  J.,  thought,  that  as  every  usurpation  of  a  franchise 
was  a  misdemeanor,  a  private  person  might  apply  as  for  the 
misdemeanor;  but  he,  together  with  the  other  judges,  de- 
clined  giving  any  fixed  opinion;  in  the  case  then  before  the 
court,  it  was  not  sufficiently  shewn,  that  there  had  been  an 
usurpation,  the  court  therefore  refused  to  grant  the  informa- 
tion on  that  ground. 

There  must  be  an  information  against  each  person  to  enable 
each  to  disclaim,  for  distinct  offices ;  and  the  court  will  not 
consolidate  themi*. 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  in- 
crease the  power  and  influence  of  the  crown,  it  was  deemed 
expedient,  in  the  latter  end  of  King  Charles  the  Second's 
reign,  to  new  model  the  corporate  cities  and  boroughs. — 

1  Per  Denison,  J.,  1  Buir.  403.  WalUs,  5  T.  R.  375.    R.  t.  Hall,  1 

m  Cited  in  Say.  R.  247.  BarnewaU  A  Cieawell,  337.    R.  ▼. 

n  See,  however,  1  Burr.  402.  M<Kay,  5  B.  &  C.  640. 

o  R.  y.  WiUiams,  B.  R.  M.  31  G.  8.  p  R.  v.  Warlow,  2  Maule  JcSelwyn,  75. 
1  Buir.  402.  1  BLR.  93.  S. C.  R.  v. 
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Against  many  corporations  (who  declined  surrendering  their 
charters  voluntarily,)  informations,  in  nature  of  quo  war^ 
rafiio,  were  filed »  grounded  upon  the  notion  that  such  cor^ 
porations  had  forfeited  their  franchises  through  neglect  or 
by  abuse  of  them.  An  information  of  this  kind  was  filed 
against  the  corporation  of  the  city  of  London.  The  charge 
against  them  was,  that  they  had  forfeited  the  liberty  of 
being  a  corporation,-*firBt,  by  making  a  by-law  for  the  levy- 
ing several  sums,  of  money  of  the  king's  subjects  coming  to 
the  public  markets  within  the  city  to  sell  their  provisions. 
Secondly — ^by  having  in  common  council  voted  a  petition 
to  the  king,  stating,  that  by  the  prorogation  of  the  parlia- 
ment on  the  10th  Jan.  32  Car.  2.  the  prosecution  of  the 
public  justice  of  the  kingdom  had  received  interruption, 
and  bv  ordering  the  said  petition  to  be  printed,  with  mten- 
tion  that  it  should  be  dispersed  among  the  king's  subjects, 
to  induce  an  opinion  that  the  king,  by  proroguing  the  par- 
liament, bad  obistructed  the  public  justice,  and  to  incite  the 
king's  subjects  to  a  hatred  of  his  person  and  government, 
and  to  disturb  the  peace  of  the  kingdom.  The  case  came 
before  the  court  upon  demurrer,  which  was  joined  in  M. 
T.  34  Car.  2,  at  which  time  Pemberton  was  C.  J.  of  the 
King^s  Bench  ;  but  before  H.  T.  when  it  came  to  be  argued, 
Sir  E.  Saunders,  who  had  been  counsel  for  the  crown  in 
drawing  and  advising  upon  the  pleadings,  was  appointed 
C.  J.  of  the  King's  Bench,  in  the  room  of  Pemberton^,  who 
entertained  doubts.  It  was  argued  twice,  the  first  time  in 
H.  T.  35  Car.  2.  1682-3,  by  Finch,  solicitor-general  for  the 
crown,  and  Sir  G.  Treby,  recorder  of  London,  for  the  corpo- 
ration ;  the  second  time  in  E.  T.  35  Car.  2.  1683,  by  Sir  R. 
Sawyer,  A.  G.  for  the  crown,  and  Pollexfen  for  the  corpora- 
tion.  It  was  contended,  on  the  part  of  the  crown,  that  a 
corporation  may  be  forfeited;  that  corporations  have  the 
same  creation  as  other  franchises,  and  subsist  upon  the  same 
terms ;  that  there  is  a  trust  annexed  to  all  franchises,  that 
they  be  not  abused,  and  the  breach  of  them  is  a  forfeiture. 
It  was  theb  insisted,  that  any  act  of  the  mayor,  aldermen, 
and  common  council,  in  common  council  assembled,  was  so 
much  an  act  of  the  corporation  as  would  make  a  forfeiture ; 
and  lastly  it  was  urged,  that  the  acts  in  question  were  such 
acts  as,  being  done  bv  the  corporation,  worked  a  forfeiture. 
Judgment  was  eiven  m  Trin.  T.  35  Car.  2.  that  the  liberty, 
privilege,  and  franchise  of  the  mayor,  commonalty,  and  citi- 
zen8,'being  a  body  politic  and  corporate,  should  be  seized  into 
the  king's  hands,  as  forfeited.    This  was  a  great  extension  of 

q  See  Boriiet's  Hist,  of  his  own  Time,  vol.  2,  p.  92$,  td.  12mo.  17S5. 
Vol.  II.  H  H 
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the  prerogative*  but  it  was  cdoceivedy  by  the  kitig^a  Mviaeis, 
that  the  example  of  this  proceeding  against  the  tnetn9»p6lis 
might  have  an  effect  (as  io  fact  it  bad)  upon  other  corpora- 
tions;  and  that  the  crown  would  be  enabled,  mbn^  grafting 
new  eharters,  to  name  the  magistrates.  This  violent  estorciti^ 
of  the  prerogative,  as  far  as  it  respected  the  city  el  London, 
was  strongly  mdrted  by  stat  2  W.  ft  M«  sess.  I.  e.  8.  ifi^bieb 
reversed  the  judgment,  and  declared  that  the  mi^^of,  com« 
monalty,  and  citisens  of  tbe  city  of  Loncton,  Shouftd  for  eVIsr 
continue  a  bodi^  corporate  and  politic  Ai  r^,  fodti),  tt  nMutne, 
•without  any  seizure  or  forejudger  of  tbe  said  fimebise,  11* 
bepty^  and  privitege,  or  being  thereof  excluded  or  oMied^, 
upoil'  any  pretence  of  any  forfeiture  or  misdendeaiiior  ati|y 
■time  theretofore,  or  thereafter  to  be  done,  commitced;  or 
suflered. 


11.  In  what  Cases  the  Court  wiU  graiii  an  Infarmaiiim  in 
naiure  of  Qm  Warranio.'^Of  the  Corporation  Act, 
Stat.  13  Car.  «.  Stat.  «.  c.  1.-^5  Geo.  1.  e.  6,-- Test 
Act,  «5  Car.  2.  c:  9. 

Saving  thus  endeavoured  to  explain  tbe  general  nature 
of  the  quo  warranto  information,  and  having  set  forth  the  al- 
terations made  by  tlie  statute  of  Queen  Ann,  in  cases  relating 
to  corporate  offices  and  franchises  in  corporate  places,  I  shall 
proceed  to  inquire,  what  the  nature  of  the  office  must  be 
for  the  usurpation  of  which  the  court  will  grant  this  infor- 
mation. 

In  the  case  of  the  R.  v.  Boyles,  Str.  836.  8  Lord  Raymond, 
1559,  it  was  holden,  that  it  is  not  necessary  to  set  forth  in 
the  information  the  whole  constitution  of  the  place  \  or  to 
shew,  whether  the  office  is  by  charter  or  prescription.  If 
it  be  alleged  to  be  an  office,  which  appears  Upon  the  face  of 
the  information  to  concern  the  public,  this  is  sufficient  gainst 
the  pei-sou  who  usurps  it.  Hence,  the  court  permitted  an 
inforniation  to  be  exhibited  against  the  defendant,  who  exer- 
cised the  office  of  bailiff  of  a  ville;  because  it  appeared,  that 
it  was  a  public  office,  and  concerned  the  government  of  tbe 
ville,  and  the  adn^inistration  of  public  justice.  So,  the  court 
will  grant  an  information  in  the  nature  of  quo  warranto 
against  the  portreeve  of  a  borough  and  manor;  who^  as  port- 
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reeve,  it  retariiing  officer  of  the  borough'.  So,  agaiost  a 
person  claimiDg  lo  have  a  right  of  voting  by  virtue  of  a  bur* 
gage  tenement*.  So»  against  the  bailiff  of  a  borough  and 
manor,  who,  being  a  prescriptive  officer  and  member  of  the 
court  leet,  had  power  to  summon  and  select  the  jury^ ;  for 
such  discretionaiy  power  is  a  material  and  important  function 
in  the  administration  of  justice  (7).  So,  agamst  the  steward 
of  a  court  leet*.  So,  against  the  constable  of  a  parish*. 
There  must  be  an  user  as  well  as  a  daim  of  a  franchise,  be- 
fore the  court  can  entertain  an  application  for  an  information^ 
As  to  what  shall  amount  to  an  user»  see  R.  v.  Tate.* 

Where,  in  an  application  for  a  quo  warranto  against  a  con- 
stable, the  affidavits  in  support  of  the  rule  stated  that,  for  50 
years  back  and  as  long  as  deponents  could  recollect,  there 
had  been  a  custom  to  elect  a  constable  in  a  particular  mode, 
but  did  not  state  that  thev  believed  such  custom  to  be  im- 
memorial, it  was  holden*  that  it  was  not  sufficient. 

The  court  have  established  a  general  rule  to  guide  them  in 
exercising  their  discretionary  power  of  permitting  informa- 
tions in  nature  of  quo  warranto  to  be  filed,  that  they  will  not 
permit  one  corporator  to  object  to  the  title  of  another,  if  be 
has  concurred  in  the  election  of  that  other,  or  acknowledged 
his  title  bv  acting  with  him ;  or  if  the  objection  that  be 
makes  to  the  title  of  that  other  be  eqnally  applicable  to  his 
own,  or  to  the  title  of  those  under  whom  he  claims^  Neither 
18  it  competent  to  a  stranger  to  the  corporation,  although  an 
inhabitant  of  the  town,  to  impeach  the  title  of  a  corporatoi', 
unless  he  can  shew  that,  as  an  inhabitant,  he  is  subject  to  the 
local  jurisdiction  of  the  body  corporate.  And  it  is  a  valid 
objection  to  a  relator,  that  h'e  was  present  and  concurred  ai 
the  time  of  the  objectionable  election,  even  although  he  was 
then  ignorant  of  the  objection :  for  a  corporator  must  betaken 
to  be  cognizant  of  the  contents  of  his  own  charter,  and  of  the 

r  R.  V.  Mein,  3  T.  R.  596.    Borongh  of  y  R.  ▼.  Whitwell,  6  T.  R.  85. 

Fowey.  x  4  East,  337. 

s  Honham  caae,  H.  30  G.  3.  3  T.  R.  a  R.  v.  Lane,5  B.  k  A.  488. 

699.  D.  b  R.  V.  Cudlipp,  6  T.  R.  503.  Boroagb 

t   R^  T.  Bingham,  8  East,  308.    Bo-  of  Laanceston. 

loogb  of  Gotport.  c  R.  t.  St.  John,  £.  T.  52  G.  3.  MS. 

n  R.  V.  Httlstoii,  Str.  OSl.  Borough  of  Wootton  Basset    R.  ▼. 

z  R.  ▼.  Qoadge,  Str.  1213.  Hodge,  2  B.  ft  A.  344.  n. 


(7)  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  to  any 
fees,  SO  that  an  action  for  money  had  and  received  could  not  have 
been  brought  to  try  the  defendant's  title ;  a  circamstance  which  seems 
to  have  innqescea  the  decision  of  the  court. 

Hh2 
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law  arising  therefrom.  The  court  will  not  make  such  a  rale 
absolute,  where  a  relator  appeared  to  be  a  roan  in  low  and  in* 
digent  circumstances,  and  there  were  strong  grounds  of  sus* 
picion  that  he  was  applying,  not  on  bis  own  account,  or  at  his 
own  expense,  but  in  collusion  with  a  stranger^.  It  is  in  the 
discretion  of  the  court  to  grant  the  information  or  not ;  and 
under  circumstances  tending  to  throw  suspicions  on  the  mo* 
tives  of  the  relator,  Ihey  will  not  grant  it,  where  the  conse- 
quence will  be  to  dissolve  a  corporation*. 

By  Stat.  13  Car.  S.  stat.  2.  c.  I.  the  election  of  corporate 
officers,  who  have  not  taken  the  sacrament  within  one  year 
next  before  their  election,  is  declared  to  be  void.  Hence  an 
information  in  nature  of  quo  warranto  may  be  applied  for  on 
this  ground  ;  and  the  circumstance  of  the  relators  having  coiv» 
curr^  in  the  election  which  they  thus  seek  to  set  aside,  will 
not  afford  any  objection  to  this  application;  because  the  de- 
fect is  a  latent  one,  arising  from  tne  omission  of  an  act  which 
the  legislature  has  positively  required  to  be  done,  before  any 
person  is  elected  into  a  corporate  office^  And  a  stranger  to 
the  corporation  may  apply  for  an  information  in  this  case ; 
because  the  ground  of  the  application  is  to  enforce  a  general 
act  of  parliament,  which  interests  all  the  corporations  of  the 
kipgdokik'-  But  by  statute  5  Geo  1.  c.  6.  s.  3.*^  the  object 
oi  whicb  was  to  lessen  the  rigour  of  the  stat.  of  Charles,  pro- 
secutions ill  order  to  oust  the  party  elected  into  a  corporate 
oflEJce,  QQ  the  ground  of  haying  omitted  to  take  the  sacrament^ 
as  required  by  the  stat.  of  Charles  IL,  must  be  commenced 
within  six  months  after  the  election.  It  seems,  that  the  pro- 
secution is  commenced  by  applying  for  the  rule^.  Since  this 
statute,  the  election  of  a  person  who  has  not  taken  the  sacra* 
ment  within  a  year  next  preceding  his  election,  is  not  void, 
but  only  voidable,  in  case  of  a  removal  or  prosecution  within 
the  limited  time^  Hence,  where  the  plaintiff  having  been 
elected  and  sworn  into  the  office  of  town-clerk,  brought  a 
mandamus  for  the  insignia  and  other  things  belonging  to  the 
office ;  to  which  the  defendant  returned,  that  the  plaintiff  was 
not  duly  elected.  In  an  action  for  a  false  return,  it  was  ob« 
jected  that  the  plaintiff  ought  to  prove,  that  he  had  taken 
tl)e  sacrament  within  the  time  prescribed  by  the  statute  of 
Charles;  but  it  was  holden,  that  he  was  not  obliged  to  prove 
this  fact,  inasmuch  as  there  not  having  been  any  prosecution 

d  R.  y.  TreTCDcn,  2  B  ft  A.  339.    Bo-    h  See  the  remarluofLd.  Mansfield,  C.  J. 
rough  of  Helleston.  on  this  stat.  in  R.  y.  Monday,  Cowiy. 

e  S.  C.  53d. 

f  R.  V.  SmiUi,  3  T.  R.  .573.  i  S.  C 

g  R.  T.  Brown,  3  T.  R.  .574.  n.  k  Per  Lord  Mansfield,  C.J.  in  Crawferd 

T.  Powell,  %  Burr,  1016. 
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or  removal  within  the  time  limited  by  the  statute  of  King 
George,  the  plaintiff's  election  stood  confirmed,  and  became 
absolute*.  In  this  case  the  plaintiff  was  in  possession  of  the 
office;  but  where  it  appeared*,  that  the  plaintiff  being  out  of 
possession,  brought  a  mandamus  to  swear  him  into  his  office, 
'It  was  holden,  Ist,  that  the  case  was  not  within  the  statute  of 
Creorge,  because  never  having  been  admitted  into  the  office, 
be  could  not  be  removed  out  of  it,  nor  incur  a  forfeiture ;  and 
Sndiy,  that  it  was  incumbent  on  the  plaintiff  to  prove,  that 
he  had  received  the  sacrament  within  a  year  next  before  his 
election. 

The  corporation  of  Winchelsea  consists  of  a  mayor  and 
Jurats".  Before  a  person  can  be  elected  mayor,  he  must  be 
a  jurat.  Plaintiff  was  chosen  a  jurat,  and  continued  so  a 
year»  not  having  taken  the  sacrament  within  a  year  previous 
to  his  election.  He  was  then  chosen  mayor,  having  taken 
the  sacrament  within  a  year  before  this  last  election.  The 
question  was,  whether  the  statute  of  George  had  so  removed 
all  incapacities  in  the  plaintiff,  as  to  qualify  him  to  be  mayor, 
he  not  appearing  to  have  been  questioned  for  not  taking  the 
sacrament  before  he  became  a  jurat  It  was  holden,  that 
the  statute  of  Greorge  was  a  remedial  law,  and  ought  to  be 
construed  liberally ;  and  consequently,  that  it  removed  the 
incapacity  of  the  party,  and  that  it  would  be  a  forced  con- 
struction to  confine  the  generality  of  the  words  to  a  discharge 
of  prosecutions. 

By  the  test  act^  every  person  who  shall  be  admitted,  &c. 
into  an  office,  civil  or  military,  or  shall  receive  any  pay,  &c. 
by  reason  of  any  patent  or  grant  of  his  majesty,  or  shall  be 
admitted  into  the  family  of  his  majesty,  shall  take  the  oaths 
of  supremacy  and  allegiance  the  next  term,  and  subscribe 
the  declaration  against  transubstantiation  -,  and  shall  also  re- 
ceive the  sacrament  of  the  Lord*s  Supper,  after  the  manner  of 
the  Church  of  England,  within  three  months  (8)  after  their 
admittance  into  the  said  office.  Persons  neglecting  or  re- 
fusing to  take  the  oaths  and  sacrament,  and  being  convicted 
of  executing  their  offices  after  such  neglect  or  refusal,  are 
disabled'  from  suing  either  at  law  or  in  equity ;  from  being  a 

1  S.  €.  Q  Blaitin  ▼.  JeDidM,  M.  14  O.2.  MS. 

m  Tufton  v.  Nevtnion,  Ld.  Raymond,         Str.  1145.  S.  C. 

1354.    See  also  Cowp.  539.  o  25  Car.  2  c.  2.  g.  2.  A.  D.  1672. 

p  26  Car.  2.  c.  2.  i.  5* 

1  1  ■  1 1  I  .1111  ...     -      »  I. 

(8)  Enlarged  to  six  months,  by  stat.  16  Geo.  2.  c.  30.  s»  3. 
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guardian,  executor,  or  administrator ;  from  being  capable  of 
any  legacy,  or  deed  of  gift,  or  to  bear  any  office ;  and  shaH 
forfeit  hOOL  Several  attempts  have  been  made  to  obtain  a  re- 
peal of  the  corporation  and  test  acts,  but  hitherto  they  have 
been  ineffectual.  The  inconveniencies,  however,  arising  from 
these  statutes,  have  been  greatly  mitigated  by  the  annual  acts 
of  parliament,  which,  since  the  year  1743^9  have  been  con- 
stantly passed,  for  the  indemnity  of  persons  who  have  omitted 
to  qualify  themselves  within  the  time  limited,  and  for  allow- 
ing further  time  for  that  purpose. 

The  annual  indemnity  act  is  prospective  as  well  as  retro- 
spective, and  extends  to  those  who  may  be  in  default  during 
the  time  for  which  it  is  made,  and  is  not  limited  to  those  who 
had  incurred  penalties  or  disabilities  before  it  passed'. 

Votes  given  for  a  candidate,  after  notice  of  his  being  in- 
eligible, are  to  be  considered  as  thrown  away,  that  is,  as  if 
the  persons  so  voting  had  not  voted  at  all*.  ,  In  such  case, 
if  there  are  other  candidates,  who  are  duly  qualified,  he  who 
has  the  greatest  number  of  legal  votes  will  be  duly  elected : 
but  until  he  be  sworn  in,  the  office  is  not  legally  filled  up 
and  enjoyed  by  him,  within  the  exception  in  the  annual  in- 
demnity act.  And,  therefore,  if  the  disqualified  person  who 
had  the  greatest  number  of  votes  be  sworn  into  ofiice,  and  af- 
terwards qualify  himself  by  taking  the  sacrament,  &c.  within 
the  time  allowed  by  the  indemnity  act,  he  is  hereby  recapaci- 
tated,  and  his  title  to  the  office  protected,  such  office  not 
having  been  then  vacated  by  judgment,  or  legally  filled  up 
and  enjoyed  by  another  persons  Votes  given  before  notice 
of  the  ineligibility  are  not  to  be  considered  as  thrown  away*. 


IIL     Q/*  the  lAmitatian  iff  Time  for  granting  an  Ififot* 

moHon. 

In  the  jrear  1767»  different  motions  having;  been  made  with 
a  view  to  impeach  the  titles  of  corporators  m  the  borough  of 
Winchelsea,  after  a  long  quiet  enjoyment,  it  was  suggested 
from  the  bar,  that  it  would  be  absolutely  necessary  to  draw 

q  See  16  Geo.  8.  c.  30.  t  R.  t.  Pany,  14  £fiit»  549. 

r  InreSteaTeiiion,9B.ltC.34.  u  R.  t.  Bridge,  1  Maule  It  Selwyn,  76. 

■  R.  ▼.  Hawkiiif,  10  East,  811.  R.  v. 
Pany,  14  Bait,  640. 


QUO  WARRANTO.  115* 

a  line  and  to^x  the  precise  period. of  possession  after  whicb 
a  corporator  ought  not  to  be  disturbed,  bv  anv  information  in 
the  nature  of  a  quo  warrantOy  graoted  under  the  discretionary 
power  given  by  9  A  nn.  c  20. ;  whereupon  the  court  declared, 
that  by  analogy  to  several  statutes,  and  to  the  rule  that  bad 
been  laid  down  in  several  other  cases  (9),  a  quiet  and  undis- 
turbed possession  of  a  franchise  for  twenty  years^  ou^t  to 
be  a  bar  to  any  application  made  to  the  Court  of  King's 
Bench,  although  it  could  not  be  a  bar  to  the  Hng  himself^  if 
he  should  think  6t  to  prosecute  the  usurpation  by  bis  at* 
tomey-general ;  that  twenty  years  was  the  ne  plus  uUra^  be* 
yond  which  the  court  would  not  disturb  a  peaceable  posses- 
sion of  a  franchise;  but  that  in  every  case  within  twenty 
years,  their  granting  the  rule,  or  reusing  to  grant  it,  wouM 
depend  upon  the  particular  circumstances  of  the  case  that 
should  be  in  question  before  them^,  that  within  twenty  yeac8» 
length  of  time  might  weigh  as  preeump&oe  evidence ;  or,  aa 
one  dreumstaneeyivB^  to  others,  to  shew  the  impropriety  of 
granting  an  information'.    Hence«  where  the  qualification  was 
residence  and  paying  scot  and  lot,  and  the  fact  of  residence 
was  doubtful,  but  there  had  been  an  acquiescence  on  the  pact 
of  the  persons  applying,  and  a  concurrence  in  the  election  of 
the  corporator,  and  in  many  subsequent  acts,  the  court  dis* 
charged  the  application  for  a  removal  with  costs*.    So  where 
an  information  was  prayed  agfiinst.a  person  who  had  served 
the  office  of  mayor,  the  relator  allying,  that  lie  believed  the 
defendant  had  not  been  duly  sworn  in ;  twelve  years  having 
elapsed  without  any  interference,  and  it  appearing  by  the  cor- 
poration books,  that  the  defendant  .had  been  sworn  in,  the 
court  refused  to  grant  the  information*.    At  a  subsequent 
period,  vis.  in  Hil.  Term.  1791,  the  court  were  of  opinion, 

z  WiocbelaM   causes,  4  Burr.    1962.  z  R.  ▼.  Edw.  Wardroper,  M.  7  Geo.  3. 

See  also  R.  v.  Stacey,  1  T.  R.  1.  and        4  fiinr.  1963. 

sR.  V.  NewliDg,  3  T.  R.  314.  a  R.  v.  Ne^lii^,  3  T.  R.  310. 
J  R«  V.  Pawes,  4  Burr.  21^1 . 


(9)  The  statute  of  limitations  {^l  Jac.  1.  c.  16.  s.  1.)  concern- 
ing writs  of  formedon  and  en^ry  into  lands,  is  .confined  to  .twenty 
years.  The  stat  of  10  and  ll  W.  3.  c.  14.  s.  1.  concerning  writs 
of  error,  is  also  confined  to  twenty  years.  Courts  of  equity  do  not 
allow  the  redemption  of  a  mortgage  after  twenty  years.  Bills  of 
review  haye  t^en  generally  di3allowed  after  twenty  years.  Boqds 
which  haye  lain  dormant  shall  he  supposed  to  be  satisfied  after 
twenty  years.  Ejectments  require  a  proof  of  posseasifm  within 
twenty  years. 
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that  the  limitation  of  twenty  years,  within  which  time  these 
applications  might  be  granted,  was  much  too  long  a  period, 
and  contrary  to  the  intent  of  the  9  Ann.  c.  20.  That  at  the 
time  when  the  rule  was  laid  down  in  the  Winchelsea  cases, 
the  court  were  certainly  unappri2sed  of  several  cases  which 
had  been  determined  before  that  time:  R«  v.  Pike  and  Pri- 
deaux,  Tr.  10  Geo.  1.  Rex  v.  Johns  there  cited ;  and  Rex  v. 
the  Mayor  of  Helleston,  Hil.  12  Geo.  1.  3  T.  R.  311.,  which 
were  decided  entirely  on  the  ground  of  length  of  time,  though 
considerably  within  twenty  years.  The  court,  therefore,  with 
a  view  to  prevent  corporations  being  thrown  into  confusion, 
resolved,  and  expressed  their  resolution  in  the  form  of  a  ge- 
neral rule**,  that,  in  future,  they  would  limit  their  own  dis- 
cretion in  granting  applications  of  this  nature  to  six  years: 
beyond  which  time  they  would  not,  under  any  circumsianees^ 
suffer  a  party  who  had  been  so  long  in  possession  of  his  fran- 
chise to  be  disturbed.  And,  in  a  subsequent  ca8e%  the  court 
refused  to  grant  a  quo  warranto  information  to  impeach  a 
derivative  title,  where  the  person  claiming  the  original  title 
had  been  in  the  undisturbed  possession  of  his  office  six  years. 
An  act  of  parliament  has  since  been  passed,  grounded  on  the 
spirit  of  the  above  rule,  (stat.  32  Geo.  3.  c.  58.)  by  which  it 
is  enacted,  1st,  that  it  shall  be  lawful  for  any  defendant  to 
plead  to  an  information  in  the  nature  of  a  quo  warranto, 
thai  he  held  or  executed  the  office  or  franchise  six  years  or 
more^  before  the  exhibiting  of  the  information  ;  and,  that  if 
the  issue  joined,  on  such  a  plea,  be  found  for  the  defendant, 
he  shall  be  entitled  to  judgment  and  costs.  The  six  years 
before  exhibiting  the  information,  mean  six  years  before 
making  the  rule  absolute  for  the.  information,  and  not  six 
year9  before  obtaining  the  rule  nisi'.  And  2dly,  that  titles 
derived  under  an  election,  nomination,  swearing  into  office 
or  admission  of  any  person,  shall  not  be  affected  by  reason 
of  any  defect  in  the  title  of  the  person  electing,  &c.  in  case 
such  person  has  been  in  the  exercise  of  his  office  six  years 
before  the  time  of  filing  the  information.  A  title  to  one 
office  which  is  a  qualification  to  hold  another  is  not  within 
this  clause^ 

It  seems,  that  it  is  not  competent  on  the  trial  of  an  infor- 
mation against  the  elected^  to  impeach  by  evidence  the  titles 
of  the  elector^f  unless  th^  are  specially  questioned  on  the 
record. 


b  4  T.  R.  284.  e  R.  y.  Stokes,  2  Maule  ft  Selwyn,  71. 

c  R.  y.  Ftooock,  4T.  R.  684.  f  R  y.Smitb,  5  M.  &  S.  271. 

d  R.  v.Stokei,2BfauleftSelwyn,7I« 
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IV.  Of  the  Construction  of  Charters ,  and  of  the  Operation 

and  Effect  of  a  new  Charter. 

CoNTEM PORANEOU8  uflage  bas  always  beeD  coDsidered  as 
of  great  importaDce  in  the  construction  of  charters' :  not  that 
usage  can  overturn  the  clear  words  of  a  charter,  but  if  they 
are  doubtful,  the  usage  under  the  charter  will  tend  to  explain 
the  meaning  of  them\  If  a  corporation  by  presciiption  ac- 
cept a  charter,  whereby  the  election  of  burgesses  is  directed 
to  be  made  in  a  manner  different  from  what  had  obtained  by 
ancient  usage,  the  usage  being  inconsistent  with  the  charter, 
can  no  longer  subsist;  but  is  determined  by  the  acceptance 
of  the  charter,  which  must  afterwards  be  the  only  measure 
by  which  the  election  of  burgesses  is  to  be  governed^.  If  a 
corporation  has  franchises  and  privileges  by  grant  or  pre- 
scription, and  afterwards  thev  are  incorporated  by  another 
name,  as  if  they  were  '^  the  bailiffs  and  bui^esses"  before, 
and  afterwards  they  are  to  be  styled,  *'  the  mayor  and  com- 
monalty ;^  yet  the  newly-named  body  shall  enjoy  all  the  fran- 
chises, privileges,  and  hereditaments,  which  the  old  corpora- 
tion had  either  by  grant  or  prescription^. 

Where  the  king  grants  a  charter  to  a  corporation,  there 
being  a  prior  charter  existing  at  the  time,  the  new  charter  is 
void  ab  iniiio ;  because  two  corporations,  for  the  same  pur- 
poses of  government,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time'.  Where  a  corporation 
takes  its  rise  from  the  king's  charter,  the  king  by  granting, 
and  the  corporation  by  accepting  another  charter,  may  alter 
it ;  because  it  is  done  with  the  consent  of  all  the  parties  who 
are  competent  to  consent  to  the  alteration.  But  the  consti- 
tution ot  a  corporation,  as  settled  by  act  of  parliament,  cannot 
be  varied  by  the  acceptance  of  any  charter  inconsistent* 
with  it 

While  a  corporation  exists  capable  of  discharging  its  func- 
tions, the  crown  cannot  obtrude  another  charter  upon  them% 
It  is  competent  to  them,  either  to  accept  or  reject  the  prof- 
fered charter.    A  charter  cannot  be  partially  accepted,  whe- 

g  Per  Ld.  Kenjon,  C.  J.  deliTCring  opi-  k  4  Rep.  77.  b.  per  Car.  Haddock*! 

Dion  of  court,  R.  t.  BelliiDger,  4  T.  cue,  1  Vent  355. 

R-Sai.  1  R.T.Aiiiei79D.  P.  20th  April,  1790, 

h  Per  Ld.  Mantfleld,  C.  J.  in  R.  v.  2  Bio.  P.C.366.    Tomlin^ted. 

Vaiio»  Cowp.  250.  m  R.  ▼.  MUler,  6  T.  R.  268. 

i  P^mell  T.  the  King,  D.  P.  3d  Mar.  n  Ld.  Kenyon,  C.  J.  R.  t.  Plumore, 

172S,  2  firo.  P.  C.  208.  Tomlin'a  ed.  3  T.  R.  240. 

Boioa^  of  Brecknock. 
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ther  it  be  a  charter  of  creation,  or  granted  to  a  pre-existing 
corporation  ^ 

If  there  be  an  old  charter  surrendered,  but  the  surrender 
is  not  inroiled,  and  a  new  charter,  in  consideration  of  the  sur- 
render, granted,  the  second  charter  is  void';  and  if  there  be 
any  other  persons  named  in  the  new  charter  who  were  not  in 
the  old,  any  law  made  by  them  is  void ;  because  they  act 
under  a  void  charter ;  but  otherwise  if  the  members  nomi- 
nated are  the  same  as  in  the  old  charter,  because  then  they 
act  by  their  first  charter,  which  still  remains  ^ood^i.  Upon 
a  quo  warranto  against  the  town  of  Liskeard,  m  the  reign  <^ 
Charles  the  Second,  they  surrendered  their  charter,  which 
was  not  inrolled  until  the  reign  of  King  James  the  Second, 
who,  in  consideration  of  the  surrender,  granted  a  new  charter 
to  them.  It  was  holden,  that  the  second  charter  being  in 
consideration  of  a  void  surrender,  was  also  void'. 

Where  a  charter  incorporated  **  the  men,  free  bui^gesses  of 
the  borough  of  C.,*'  and  oeclared  that  for  ever  thereatter  there 
should  be  within  the  borough,  to  be  chosen  out  of  the  free 
burgesses,  eighteen  common  councilmen,  and  then  nominated 
eighteen  persons  to  be  the  first  common  councilmen.  It  was 
holden*,  that  the  charter  virtually  made  them  free  burgesses 
alsa 

An  information^  in  nature  of  a  quo  warranto,  was  brought 
aeainat  defendant^  stating  that  King  Henry  the  Fourth,  by 
charts,  granted  to  the  corporation  of  the  city  of  Norwich, 
that  the  city  should  be  a  county  by  itself,  and  that  the  com-- 
monaUtf  should  choose  two  sheriffs ; — that  King  Charles  (jhe 
9eoond  confirmed  the  charter  of  Henry  the  rourth,  and 
graQted  over,  that  the  mayor,  sheriflTs,  and  aldermen  should 
chooae  one  person  to  execute  the  office  of  sheriff*,  and  that 
the  como;ionalty  should  choose  another ;— that  the  defendant 
had  been  elected  sheriff'  by  the  mayor,  sheriffs,  and  aldermen; 
but  had  refused  to  take  upon  him  the  office.  The  defendant 
pleaded  that  he  was  a  protestant  dissenter,  and  had  not  taken 
the  sacrament  within  a  year  before  his  election  (10.)  It 
was  contended,  on  the  part  of  the  defendant,  that  the 

0  R.  y.  Westwood,  4  B.  ft  C.  7S1.  r  Piper  t.  Dennis,  12  Mod.  S68. 

p  R.  ▼.  Osborne,  4  East,  335.  s  R.  ▼.  Downes,  5  B.  ft  C  182. 

q  BuUy  t.  PsUner,  12  Mod.  247. -^alk^  t  |t.xV.  Uinrood,  IrfL  lUjnn.  89.  Wk. 
190.  S.  C.  |67.  Comb.  316.  S.  C. 


(10)  There  were  odft^r  plefulings;  hut.as^tlie  points  aridii^  out  of 
them  are  foreign  to  the  subject  of  this  chapter,  they  are  omiltod* 
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election  «r&f  void ;  that  the  mayor,  aberifif ,  and  aldermenr. 
luid  no  power  to  make  such  election,  inasmuch  aa  the  liber«- 
ties  granted  by  the  charter  of  Henry  IV.  could  not  be  di- 
vested but  by  surrender  or  forfeiture,  and  neither  the  one 
oor  the  other  appeared  bv  the  reconl ;  nor  was  it  apparent, 
that  the  corporation  had  accepted  the  new  charter.  But 
Holt,  C.  J.  and  Sir  Giiiee  Eyre,  were  of  opinion,  that  the  de- 
fendant was  duly  elected ;  for,  although  tbe  «ew  charter  bad 
been  void,  if  the  corporation  had  refused  to  accept  it,  since 
the  king  could  not  takeaway  liberties  before  granted  by  htm, 
without  tbe  concurrence  of  the  grantees,  yet,  if  the  corpora- 
tion accepted  such  a  charter,  it  was  good ;— ^hat  here  was 
evidence  of  their  acceptance ;  for  the  commonalty  used  here- 
tofore to  elect  both  tne  sheriffs,  and  now  they  elected  only 
one ;  and  the  election  of  the  other,  by  tbe  noayor,  &c.  shewed, 
jtrimdj^ade  that  they  accepted  it  Besides,  if  the  corpora- 
tion had  not  accepted  the  new  charter,  the  defendant  ought 
to  have  sb^wn  it;  but  here  he  had  admitt^  it  by  his  special 
plea.  That  tbe  corporation  might  have  used  the  new  charter 
as  a  grant  or  confirmation ;  but  having  made  their  elections 
•according  to  it,  it  was  evidence  of  their  consent  to  accept  it 
as  a  grant. 

Where  an  application  is  made  to  the  court  for  a  mandamus, 
to  direct  the  tilling  up  any  vacancies  in  a  definite  integral 
part  of  a  corporation,  the  court  will  require  strong  g^unds 
to  induce  them  to  refuse  the  writ,  on  acoonnt  of  the  great  in- 
convenience which  may  follow  from  the  not  fiUnig  np  such 
vacancies,  and  the  risk  of  dissolving  the  corporation*. 

When  a  corporation  is  reduced  to  such  a  slate  as  to  be 
vncapaible  of  oontinniiig  its  existence  and  of  doing  any  <x>iw 
porate  act,  it  is  extinct  as  a  body  corporate.  In  such  case. 
It  is  competenit  to  the  ciown  to  lenovate  it,  (by  granting  a  new 
charter  to  the  remaining  members  of  tbe  old  corporation,  in 
conjunction  with  otbere,  'or  toothers  akne*.  it  n  not  neces- 
sary that  this  charter  <shonld  be  aeeepted  by  a  majority  <of  tiie 
temaining  raembevsof  the  old  coifmartion;  it  is  sufficient  if 
•it  be  acoepted  by  a  majority  of  the  grantees. 

Where  a  charter  is  silent  as  to  the  mode  off  continuing  the 
succession,  a  corporation  has  a  right  ^  necessity ,  or  an  inci- 
dental power  to  continue  itself,  and  to  make  reasonable  by- 
laws for  that  purpose ;  as  by  election.  Where,  however, 
there  is  a  provision  of  such  a  nature  as  is  calculated  at  all 
times  to  continue  the  succession,  without  ever  proceeding  by 

a  &.v.May«r.Qf,aiampowid|  eT.R.       x  ;R.  v.  PBiaMie» 9  T. E.  1P9. 
301. 
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way  of  iroluntary  election,  that  may  afford  a  ground  for  pre« 
auming  that  voluntary  elections  were  meant  to  be  exclude ; 
but  where  there  is  no  provision,  affording  a  supply  of  bur- 
gesses to  that  extmd^  the  corporation  has  the  right  of  pn>- 
ceeding  by  election.  Hence  a  provision  for  a  supply  of  bur- 
gesses by  the  sources  of  birth  and  servitude,  has  been  holden 
to  be  not  incompatible  with  the  existence  of  a  power  of 
election ;  for  though  these  modes  of  supply  may  render  a 
frequent  recurrence  to  election  less  necessary,  the  supplies 
from  ail  these  sources  are  not  likely  so  to  overload  the  cor- 
poration, as  to  incumber  its  operations  by  a  destructive  or 
very  inconvenient  redundancy  of  its  members ;  and  withoiU: 
occasional  supplies  by  election*  the  other  sources,  by  birth 
and  servitude,  might  be  insufficient  ^ 

By  the  governing  charter  of  a  borough,  there  were  to  be  ten 
aldermen  and  ten  capital  burgesses,  and  vacancies  in  the  body 
of  aldermen  were  to  be  filled  up  out  of  the  capital  burgesses. 
It  was  holden*,  that  the  acceptance  of  the  office  of  alderman, 
by  a  capital  burgess,  even  under  a  void  election,  operated  as 
a  surrender  of  the  office  of  capital  burgess ;  and  that  a  person 
ao  elected,  and  afterwards  ousted  on  quo  warranto,  was  not 
thereby  restored  to  the  office  of  capital  burgess ;  and  there- 
fore, where  a  capital  burgess  became  an  alderman,  de  facto, 
by  means  of  a  void  election,  and  in  the  character  of  alderman 
attended  and  voted  at  an  election  of  a  mayor,  but  was  after- 
wards ousted  on  quo  warranto,  it  was  holdIen%  that  he  could 
not  be  considered  as  having  attended  and  voted  as  a  capital 
burgess. 

To  an  information  for  usurping  the  office  of  justice  within 
A  borough,  defendant  pleaded,  that  he  was  elected  at  a  cor- 
porate meeting  where  a  majority  of  the  aldermen  and  capital 
ourgesses  were  present  Replication,  that  at  the  supposed 
•election,  five  capital  burgesses,  (described  by  their  names) 
and  no  others^  were  present,  and  that  they  were  not  the  ma- 
jor part  of  the  capital  burgesses*  Rejoinder,  that  at  the  elec- 
tion, besides  the  five  capital  burgesses  named  in  the  replica- 
tion there  were  present  &•  and  T.  being  then  capital  burgesjses, 
and  that  the  five  capital  burgesses  named  in  the  replication, 
together  with  K.  and  T.  were  the  major  part  of  the  capital 
burgesses.  Surrejoinder,  that  K.  and  T.  before  the  election  of 
the  defendant  had  been  elected,  admitted  into,  and  exercised 
the  office  of  aldermen,  and  at  the  election  of  the  defendant 
were  present  as  aldermen,  and  that  before  the  defendant's 


J  R.¥.Biid,B.R«H.51G.3.  ISEast^    i  The  King  t.  Hugbes,  6  &  ft  C.  880. 
367.  a  lb. 
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election  two  other  penons  were  elected  and  admitted  a»  at^ 
pital  bui^esaes.  in  the  room  and  stead  of  K.  and  T.  Rebutter^, 
that  at  the  election  of  K.  and  T.  aa  aldermen  of  the  borowb, 
the  major  part  of  the  aldermen  were  not  assembled,  and  that 
after  the  election  of  K.  and  T,,  and  before  the  election  of  the 
defendant  as  justice,  and  whilst  K«  and  T.  exercised  the  office 
of  aldermen,  informations  in  quo  warranto  were  filed  against 
them,  and  judgment  of  ouster  given  with  a  trayerse  that  K. 
and  T.  ever  were  aldermen.  Demurrer  and  joinder ;  it  was 
holden  ^,  that,  notwithstanding  the  judgment  of  ouster,  K.  and 
T.  could  not  be  considered  as  having  attended  at  the  election 
of  the  defendant  as  capital  burgesses,  and  that  judgment  must 
be  for  the  crown. 


V,  By-Laws^ 

Every  corporation  has  power  to  make  by-laws.  This 
power,  like  the  power  of  suing,  or  the  capacity  of  being 
sued,  is  included  in  the  very  act  of  incorporation;  and  it  is 
not  necessary,  although  usual,  for  the  crown  to  confer  this 
power  in  express  terms^.  It  is  incident  to  the  whole  body 
of  every  corporation ;  and  therefore,  if  a  charter  give  to  a  se- 
lect  body  power  to  make  by-laws  touching  certain  matters 
therein  specified,  that  does  not  take  away  from  the  body  at 
large  their  incidental  power  to  make  by-laws  touching  other 
matters  not  specified  \n  the  charter'.  Where  the  corporation 
is  by  charter,  such  by-laws  may  be  made  as  will  enforce  the 
end  of  the  charter  in  a  way  more  convenient,  and  tending 
more  to  the  care  and  good  government  of  the  society,  than 
what  the  charter  has  prescribed.  Hence,  where  it  is  directed 
by  the  charter,  that  tne  mayor,  or  aldermen,  or  other  princi* 
pal  officers  shall  be  chosen  by  the  burgesses  or  commonalty 
at  large,  the  corporation  may,  by  common  assent^  for  the  pur« 
pose  of  avoiding  popular  confusion,  make  a  by-law,  restrain- 
ing the  power  of  election  to  a  select  number  of  burgesses  or 
commonalty*;  that  is,  where  the  right  of  election  is  given 
to  a  whole  class  of  men,  they  may  restrain  it  to  a  part  of  them- 
selves ;  but  where  a  corporation  consists  of  several  integral 

b  The  King  agaiust  T.  M.  Hubball,  e  Caae  of  Coiporations,  4  Rep.  77.  b. 

6  B.  Ic  C.  139.  See  alio  Barber  v.  Boultoo,  1  Str. 

c  Hob.  21 1.  314.  R.  v.  Bicd«  13  £ait,  375. 
d  R.  ▼.  Westwood,  4  B.  &  C.  781. 
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pirta,  M,  1st*  the  oMiyor ;  9dly,  the  aldermeii ;  8dly,  the  com*' 
numelty ;  and  the  right  of  elciction  is  gben  to  the  three  parts 
ooQJointly,  a  by^air  excluding  one  integral  part  from  the 
right  of  election,  e.  g.  the  coikiinonalty ,  is  void  \ 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially 
necessary  in  all  cases  where  bv  the  constitntion  of  the  cor- 
poration there  is  a  definite  body,  who  form  an  integral  part 
of  the  corporation ;  Ist,  that  a  majority  of  that  definite  body 
should  exist*  at  the  time  when  any  corporate  act  is  to  l>e 
done.  Hence  if  an  integral  part  of  a  corporation  is  reduced 
by  the  death  of  its  members,  so  that  there  does  not  any 
longer  remain  a  majority  of  such  integral  part,  there  is  an 
end  of  the  corporation\  Sdly,  That  a  majority  of  that  body 
must  attend  the  assembly,  where  such  act  is  to  be  done.  It 
is  not,  however,  necessary,  when  met,  that  there  should  be  a 
majority  of  each  of  the  integral  parts,  to  give  validity  to  the 
corporate  act ;  it  is  sufficient  if  it  be  done  by  a  majority  of 
the  whole,  when  so  properly  assembled  ^  "  If  corporate 
acts  are  to  be  done  by  a  select  number  of  members  upon  a 
particular  day,  all  who  have  a  right  to  be  present  in  that 
assehibly  ought  to  be  summoned,  and  to  have  notice  that 
they  are  to  meet  on  the  business  (it  is  not  necessary  to  spe« 
clfy  what  business)  of  the  corporation.  This  rule  admits  of. 
no  exception,  unless  in  the  case  where  a  member  has  abso- 
lutely deserted  the  town,  by  absenting  himself  and  removing 
his  iamily  out  of  the  town,  tt  must  be  an  entire  departure 
from  the  place ;  for  if  the  person  has  an  house  and  family  in 
a  corporate  town,  though  he  be  abroad  at  the  time  of  holding 
the  assembly,  whether  for  his  health,  his  diversion,  or  upon 
business,  he  ought  to  be  summoned.  When  the  notice  is  re- 
gularly given,  a  majority  have  power  to  do  any  corporate  act 
—but  if  the  whole  assembly  meet  by  accident,  they  may  pro- 
ceed on  business,  provided  they  are  unanimous ;  but  otner- 
wise  it  is,  if  any  one  member  of  the  corporation  dissents,  be 
has  an  absolute  negative''.  But  where  the  charter  is  silent 
on  the  subject,  previous  summons  is  only  necessary  for  the 
purpose  of  preventing  an  election  from  taking  place  by  sur- 
prise, i.  e.  by  some  of  the  electors  without  due  means  of  at- 
tendance upon  that  occasion  being  equally  afforded  to  all  the 
others.  Hence,  where  the  whole  corporation  are  summoned 
for  a  particular  purpose  (e.  g.  to  receive  the  resignation  of  a 


f  R.  y.  Head,  4  Burr.  2616.  Borough  of  i  R.  v.  Bellringer,  4  T.  R.  SIO.    R.  ▼• 

Heliton.  Miller,  6  T.  U.  2dS. 

fl  R.  V.  MolTis,  4  East,  17.  k  Per  Lord  Haidwicke,  C  J.  in  R.  t. 

h  Ld.  Kenyon,  C.  J.  R.  ▼.  Grampoatid,  KynaitoB,  B.  R.  T.  8  ft  9  G.  2.  MS. 
6  T.  R.  302. 
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colDmoDhcouocilaian)  a  #«iM  body  wbo  are  all  prenetU  and 
eon$eniing,  amy '  at  the  wme  meeting,  without  any  particu- 
lar summonB  to  them  for  that  purpose  in  their  select  capacity, . 
proceed  to  an  eleetion  of  a  commeD^couDCiliDan*  in  the  place 
of  the  other  resigned  $  the  power  of  eleetioft  being  in  such 
select  body»  and  the  charter  net  requiring  any  previous  suid- 
mons. 

It  is  essential  to  the  validity  of  a  by^aw,  that  it  should  be 
consibtent  with,  and  that  it  sbMld  not  be  repugnant  to,  of 
contradict  the  charter;  for  in  a  case  where  the  charter  di- 
rected that  the  mayor  and  flldermen,  0r  the  tnajor  part  of 
tbem,  sbotild  yearly  nominate  four  of  th6  burgesses,  or  inha- 
bitants, lo  the  commonalty  at  large,  out  of  whotti  they  were 
to  elect  one  to  be  mayor,  and  who,  at  the  etid  of  hiil  year, 
wflB  t6  be  iin  aldertnan ;  it  was  bolden,  that  a  by^-law  pto- 
Tidiilg,  that  liD  atdermoH,  wbo  Was  an  inhabitant,  ttiigtit  be 
elect^  mayor,  was  bad,  inasmuch  as  it  was  inconsistent  With 
the  charter }  because  it  was  not  tatended,  that  aldermen  who 
were  to  nominate  the  candidates  for  the  mayoralty,  and  who 
were  to  commence  aldermen  by  serving  the  office  of  mayor, 
should  be  ehosen  mayors,  because  they  happened  to  be  inha- 
bitants*. 

A  by-law^  though  made  by  the  whole  body,  if  it  narrow 
the  nuinber  of  tho^  out  of  whom  the  election  is  to  be  made, 
ia  void.  Hence,  where  the  power  of  electing  the  mayor  was 
given  by  the  charter,  to  the  mayor,  burgesses,  and  com- 
monalty, who  were  to  choose  the  mayor  out  of  the  burgesses, 
and  a  by-law  directed,  that  the  mayor  and  common-council, 
(11)  or  the  major  part  of  them  of  which  the  mayor  was  to  be 
one,  should  elect  one  of  the  common-council  to  be  mayor ;  it 
was  holden,  that  such  by-law  was  bad :  because  it  is  compe- 
tent to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  governnfent  of  the  corporation ;  and  the  present 
by-law  was  prejudicial,  inasmuch  as  it  confined  their  choice; 
for,  on  the  terms  of  the  charter,  they  were  at  liberty  to 
Choose  out  of  the  burgesses  at  large.  And  Lee,  C.  J.  ob- 
served, that  a  corporation  could  not  alter  the  charter  as  to  the 
persons  eligible,  neither  could  they  set  up  another  govern- 
ment than  the  charter  had  prescribed*.    And  upon  the  same 

1  R.  t.  Theodorick,  S  Bait,  543.  n  R.  t.  Phillipi,  Major  of  Carmftrtben, 

mR.  ▼.  Tttcker,  £.  U  Q.  8.  MS.    fio-  H.  82  G.  8.  Trin.  88  ft  83  O.  8.  Mft. 

rough  of  WeymouUi.  Affirmed  D.  P.  and  Ball.  N.  P.  811.    S.  C.  cited  ia 

1748.  3  Bur.  1836, 1838,  1889.  (18.) 

(11)  N.  The  charter  contained  a  pTovision,  that  the  corporation 
might  elect  out  of  the  burgesses  twenty  to  be  common-council,  MS. 

(12)  **  This  case  was  argued  several  timesj  and  settled  the  point. 
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principle,  a  by-law  directing  that  no  person  sbaU  be  elected 
mayor  a  second  time  within  six  years,  has  been  holden  to  be 
void*. 

A  bv-law  made  by  a  part  of  the  corporation  to  deprive  the 
rest  of  the  right  of  electing,  without  their  assent,  is  bad. 
Hence,  where  by  the  charter  the  power  of  electing  common- 
councilmen  was  given  to  the  mayor,  jurats,  and  commonalty, 
and  a  by-law  was  made  by  the  mayor ^  jurats^  and  common^ 
council^  restraining  the  election  of  common-councilmen  to  the 
mayor,  jurats,  such  of  the  commonalty  as  were  of  the  com- 
mon council,  and  sixty  others,  who  were  senior  common  free^ 
men ;  the  by-law  was  bolden  to  be  bad'.  A  by-law  cannot 
explain  a  doubtful  charter ;  if  there  be  any  ambiguity  on  the 
face  of  the  charter,  it  is  the  province  of  the  court  to  expound 
]t^«  A  by-law  which  gives  a  voice  in  the  election  to  any 
person  to  whom  it  was  not  given  by  the  constitution  of  the 
borough,  is  bad'. 

It  remains  only  to  observe,  that  a  by-law  may  be  good  in 
part,  and  bad  in  part,  provided  the  two  parts  are  entire  and 
distinct  from  each  other*.  Although  there  do  not  remain 
any  traces  of  a  by-law  in  the  corporation  books,  and  although 
there  cannot  be  any  proof  given  of  the  loss  of  it,  yet,  upon 
evidence  of  constant  usage,  a  jury  may  be  directed  to  presume 
its  exi8tence^  See  R.  v.  Head,  4  Burr.  2518.,  and  R.  v. 
Bird,  13  East,  368,  where  defendants  pleaded  a  by-law  not 
now  extant  in  .writing.  Sixty  years  usage  has  been  consi- 
dered as  evidence  of  a  by-law". 

o  R.  V.  Mayor  of  Cambridge,  H.  23  s  Adm*  per  Ld.  Kenyon,  C.  J.in  R.T. 

G.  3.  MS.  FisbermeD  of  Fayenbam,  8  T.  R.  356. 

p  R.  V.  CutbuBb,  commoD-councilmaD  t  S«e  2  Vez.  330. 

of  MaidBtone,  S.  T.  8  Geo.  3. 4  Burr,  u  Per  Ld.  Mansfield,  C.  J.  in  Peridn  y. 

2204.  ( 13.)  Master,  Warden,  ftc.  of  tbe  Company 

q  R.  T.  Tucker,  E.  14  Geo.  2.  B.  R.  of  CuUers,  in  Hallamshire,  in  the 

MS.  county  of  York,  21  MS.  Serjeant  Hill, 

r  R.  ▼.  Bird,  13  East,  387.  p.  66. 


that  the  number  of  the  eligible  cannot  be  narrowed,  although  on  the 
authority  of  the  case,  in  4  Rep.  78.  the  number  of  electors  may.'* 
Per  BuUer,  J.  in  R.  ▼.  Mayor  of  Cambridge,  ub.  rap. 

(13)  See  also  R.  ▼.  Spencer,  3  Burr.  1827,  (the  same  corporation,) 
where  a  by-law  excluding  all  the  commonalty,  except  such  as  had 
served  the  office  of  church*warden  and  overseer  for  one  year,  was 
holden  void ;  inasmuch  as  it  superadded  a  qualification  not  required 
by  the  charter,  and  which  had  no  relation  to,  or  connexion  with, 
their  corporate  character  or  capacity. 
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VL  Of  the  Inspection  of  the  Records  of  the  Corporation. 

Etert  member  of  the  corporation  has,  as  such,  the  right 
to  inspect  the  books  belonging  to  the  corporation  for  any 
matter  that  concerns  himself,  although  the  corporation  are 
not  parties  to  the  dispute  which  renders  the  inspection  ne- 
cessary ;  but  the  court  will  not  grant  the  rule  generally,  but 
only  to  inspect  the  particular  book  in  which  the  information 
sought  for  is  to  be  round  \  In  an  action  for  the  breach  of  a 
by-law  restraining  persons  from  exercising  trades  within  the 
limits  of  a  corporate  city,  unless  they  become  freemen,  the 
court  will  compel  the  corporation'  to  allow  the  defendant  to 
inspect  the  by-law  in  the  corporation  books. 


VIL  Of  the  Pleadings. 

A  QUO  WARRANTO  being  in  the  nature  of  a  writ  of  right, 
the  defendant  cannot  plead  any  plea,  except  to  justify  or 
disclaim*.  Hence  he  cannot  plead,  not  guilty*.  In  like 
manner,  he  cannot  plead,  non  usurpavit^,  or  that  he  did  not 
usurp  the  office  in  question.  This  appears  from  the  nature 
of  the  charge,  which  calls  on  the  defendant  to  shew  by  what 
authority  he  exercises  the  oflSce  in  question,  to  which  char^ 
the  pleas  of  not  guilty  and  non  usurpavU  do  not  afford  an 
answer. 

By  Stat  S2  Geo.  3.  c«  ^8*  s.  1.  '*  the  defendants  to  any  in- 
formation in  the  nature  of  a  quo  warranto,  for  the  exercise  of 
any  office,  or  franchise,  in  any  city,  borough,  or  town  cor- 
porate, whether  exhibited  with  leave  of  the  court,  or  by  his 
majesty's  attorney-general,  or  other  officer  of  the  crown  on 
behalf  of  his  majesty,  and  each  and  every  of  them,  severally 
and  respectively,  may  plead,  that  he  or  they  had  first  actually 
taken  upon  themselves,  or  held  or  executed  the  office  of 
franchise,  which  is  the  subject  of  such  information,  six  years 
or  more  before  the  exhibiting  of  such  information,  such  six 
years  to  be  computed  from  the  day  on  which  such  defendant 
was  actually  admitted  and  sworn  into  such  office  or  fran- 

X  R.  ▼.  Hottmeo,  ia  N.  upon  T.  Sto.    z  Per  Holt,  C.  J.  IS  Bfod.925. 
1223.  a  Per  Holt,  C.  J.  12  Mod.  225. 

y  HaniMn  T.  WiUiams,  3  B.  &  C.  162.    b  Queen  v.  Blagdeo,  10  Mod.  290. 
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cbise ;  which  plea  may  be  pleaded  either  singly,  or  together 
with  such  plea  as  they  might  have  lawfully  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  on 
motion,  shall  allow;  and  if,  upon  the  trial  of  such  informa- 
tion, the  issue  joined  upon  the  plea  aforesaid,  shall  be  found 
for  the  defendants,  or  any  of  them,  he  or  they  shall  be  enti- 
tled to  judgment,  and  to  such  costs  as  they  would  by  law 
have  been  entitled  to,  if  a  verdict  and  judgment  had  been 
given  for  them  upon  the  merits  of  their  title. 

The  second  section  provides,  that  the  prosecutor  may  reply 
a  ibrfeiture,  surrender,  or  avoidance,  by  the  defendant,  of  the 
office  or  franchise  happening  within  six  years  before  the  ex- 
hibition of  the  information,  whereon  the  defendant  may  take 
issue,  and  shall  be  entitled  to  costs  in  manner  aforesaid. 
The  preceding  statute  having  been  made  in  pari  maierid 
with  Stat  9  Ann.  c.  %•  is  confined  to  corporate  officers  S 
But  the  defendant  is  entitled,  by  this  act,  to  plead  several 
pleas,  although  the  limitation  of  time  does  not  torm  the  sub- 
ject of  one  of  his  pleas'. 

Where  the  plea  consists  of  several  facts,  from  which  the 
defendant  infers  that  he  is  entitled  to  the  office,  the  replica- 
tion may  contain  a  denial  of  any  of  the  facts  stated  in  the  plea; 
but  if  it  contain  merely  a  denial  of  the  inference  drawn  by  the 
defendant  from  those  facts,  it  will  be  bad ;  for  that  amounts 
merely  to  a  denial  of  the  law  ;  for  the  judges  are  to  determine 
whether  the  inference  drawn  by  the  defendant  is  fairly  drawn. 
In  an  information  against  the  defendant  for  usurping  the 
office  of  portreeve,  defendant  shewed  a  title,  and  concluded 
his  plea,  **  and  so  he  says  that  he  did  not  usurp  in  man- 
ner and  form  as  in  the  said  information  is  allesed; — the 
coroner  replied,  that  he  did  usurp  in  manner  and  form,  &c« 
The  replication  was  adjudged  to  be  bad^. 


VIII.  Evidence. 

Corporation  books  are  generally  allowed  to  be  given  in 
evidence,  when  they  have  be^n  publicly  kept  as  such,  and 
the  entries  made  by  the  proper  officers' ;  not  but  that  entries 
made  by  other  persons  may  be  good,  as,  if  the  town-clerk  be 

c  R.  V.  RichanUon,  0  East,  489.  reco^-    e  R.  v,  Poitreeve  of  Honiton  in  Oevon- 
inR.v.M<Kaj,5B.&C.G45,S.        ahire,  £.  1  Geo.  1C8. 


d  R:  ▼.  Autridge^  8  T.  R.  467.  f  IVr  Cur.  R.  ▼.  Motiiendl,  1  Str.  93. 
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sick,  or  refuse  to  attend ;  but  then  the  circumstances  under 
which  the  entries  have  been  made,  must  be  proved.  Corpo* 
ration  books  being  of  a  public  nature,  examined  copies  of  the 
entries  therein  may  also  be  given  in  evidence ;  and  conse- 
quently the  court  will  not  enforce  the  production  of  the  ori- 
ginal books^,  unless  it  appear  to  be  necessary  that  they  should 
be  inspected  on  account  of  a  rasure,  new  entry,  or  the  like, 
which  must  be  verified  by  afiidaviL  An  entry  in  the  public 
books  of  a  corporation,  is  not  evidence  for  tbem\.  unless  it 
be  an  entry  of  a  public  nature. 

In  a  caseS  where  it  was  insisted,  that  by  the  constitution 
of  a  corporation  by  prescription,  no  person  was  capable  of 
being  elected  a  common-councilman,  who  did  not  inhabit 
within  the  borough,  and  also  hold  a  burgage  tenure ;  to  prove 
that  such  was  the  constitution,  a  witness  was  called,  who  was 
an  inhabitant  of  the  borough,  but  had  no  burgage  tenure. 
The  court  were  of  opinion,  that  he  was  a  good  witness,  ob- 
serving that  there  was  a  necessity  of  allowing  such  people  in 
a  questioto  of  this  nature,  since  they  niust  best  know  the  right; 
besides  he  was  in  effect  a  witness  against  himself,  by  saying, 
^  though  I  am  an  inhabitant,  yet  I  have  no  right  to  be 
chosen,  because  I  have  not  a  burgage  tenure.'* 

In  qjuo  warranto  for  exercising  the  office  of  mayor,  upon 
issue  joined,  that  H.  the  presiding  officer  at  defendant's  elec- 
tion, was  not  then  mayor;  the  title  of  H.  to  b^  mayor,  and 
not  merely  whether  he  was  mayor  de  facto,  is  put  in  issue^; 
and  evidence  was  holden  to  be  admissible,  to  shew  that  H. 
had  not  been  lawfully  elected,  H.  being  then  dead;  but, 
before  his  death,  an  information  having  been  filed  against 
him  for  usurping  the  office. 

A  person  having  a  bare  authority,  and  not  being  a  party  to 
the  record,  is  not  prevented  from  being  a  witness. 

A  regular  usage  for  twenty  years,  unexplained  and  uncon- 
tradicted, is  sufficient  to  warrant  a  jury  in  finding  an  imme- 
morial custom^  A  custom  for  the  steward  of  a  court-Ieet  to 
nominate  certain  persons  to  the  bailiff,  to  be  summoned  on 
the  jury,  is  a  good  custom". 

The  custom  of  a  corporation^  id  the  election  of  a  mayor, 
wa8°,  that  at  a  court-leet,  held  within  the  town,  the  old 

g  Brocas  v.  Mayor,  &c.  of  London,  k  R.  ▼.  W.  Smith,  6  M.  &S«  271. 

1  Str.  307.  1   R.  V.  Joliffe,  2  B.  &  C.  54. 

h  Marriage  y.  Lawrence,  3  B.  &  A.  m  S.  C. 

142.  n  R.  ▼.  Graj,  Mayor  of  Tintagel,  B.  R  * 
i    Steyenson  ▼.  Nevinaon*  Str.  583.  Ld.        Hil.  10  Qeo.  2.  MS.  S.  C  by  the 

Raym.'  1353.  name  of  R.  v.  Btayi  C.  T.  H.  368. 
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mayor  nominated  one  elisor,  and  the  town-clerk  another; 
and  in  case  the  town-clerk  refused  to  do  it,  or  was  absent, 
then  the  mayor  chose  both  the  elisors,   which  elisors,  so 
chosen,  nominated  the  jurors,  who  were  to  elect  the  mayor 
for  the  subsequent  year.    An  information,  in  the  nature  of  a 
quo  warranto,  was  Drought  against  the  defendant,  to  shew  by 
what  anthority  he  chimed  to  be  mayor  of  I'intagel.    And 
there  was  likewise  an  information  granted  against  one  James 
Hoskins,  for  exercising  the  office  of  an  elisor ;  and  a  third 
information  against  one  Pascho  Hoskins,  for  executing  the 
powers  of  juror  in  that  corporation.     These  informations 
were  carried  down  to  Cornwall  to  be  tried  there  before  Baron 
Thompson.     And  when  the  information  against  the  mayor 
came  to  be  tried,  his  right  depending  upon  the  validity  of 
this  custom,  upon  which  one  of  the  issues  was  joined,  he 
called  James  and  Pascho  Hoskins,  to  prove  the  custom  of  this 
borough  to  be  as  set  forth  above.    But  the  counsel  for  the 
king  objected  to  the  competency  of  their  testimonies;  because 
they  were  called  to  support  a  custom,  which  they  were  con- 
cerned in  interest  to  maintain ;   for  if  there  was  no  such 
custom,<r  then  James  Hoskins,  who  was  chosen  an  elisor  by 
the   late  mayor,   in  the   absence  of  the  town-clerk,   was 
wrongfully  chosen ;  and  so  likewise  must  Pascho  Hoskins 
be,  being  nominated  a  juror  by  James  Hoskins.  And  Thomp- 
son, B.  thinking  this  was  a  sufficient  objection  to  their  com- 
petency,  refused  to  admit  their  testimony,   whereupon  a 
verdict  was  found  for  the  king.     A  new  trial  was  afterwards 
moved  for,  on  the  ground  that  the  witnesses  were  competent 
and  ought  to  have  been  received.    The  case  having  been 
very  fully  argued.  Lord  Hardwicke,  C.  J.  observed,  that  it 
would  he  proper  to  consider  the  objections  against  James 
and  Pascho  Hoskins  separately,  the  strongest  of  which  lay 
against  James,  the  elisor. — **  The  objections  against  James 
are  principally  two:  1st,  that  he  is  interested  in  the  proof  of 
this  custom,  because  he  has  derived  his  right,  and  executed 
his  authority,  under  that  custom  which  he  was  called  to 
prove.  9dly,  That  he  is  interested  if  there  is  no  such  custom; 
for  then  the  former  mayor  bad  not  any  authority  to  choose 
him  as  an  elisor,  and  consequently  he  will  be  liable  to  be 
punished  in  an  information  in  quo  warranto,  for  exercising 
such  a  powen    As  to  the  first  objection,  that  James  derives 
his  own  authority  from  this  custom,  I  think  the  proper  an- 
swer to  it  is,  that  bis  authority  is  ended,  and  his  claim  is  not 
that  of  an  office  or  franchise,  but  only  a  naked  authority. 
For  he  is  only  an  elisor  chosen  by  the  corporation,  for  the 
purpose  of  returning  a  jury  to  choose  a  mayor;  and  that  is 
not  an  office,  but  an  authority  constituted  for  that  particular 
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purpose.    And  I  am  not  aware  of  any  case,  where  a  person 
having  a  bare  authority  only,  and  not  being  a  party  to  the 
record,  as  James  was  not,  was  ever  hindered  from  being  a 
witness :  as  in  the  case  of  sherifTs  and  their  officers,  who  are 
aiways  allowed  to  be  witnesses  to  prove  the  execution  of  the 
process,  and  what  was  done  under  it,  if  they  are  not  parties 
to  the  record.    And  therefore  I  think  James  had  no  interest 
in  this  office.    As  to  the  -2d  objection,  of  his  being  liabfe  to 
be  punished  by  an  information,  for  a  wrong  exercise  of  his 
power,  I  think  it  is  by  much  the  most  material  one.    But  it 
goes  to  his  credit,  and  not  to  his  competency,  as  I  think ;  for 
I  don't  know  of  any  case  where  ever  it  has  been  held,  that  a 
man  was  an  incompetent  witness,  because  he  was  possibly 
liable  to  be  punished  in  an  information  in, nature  of  quo 
warranto,  for  a  past  act,  the  lawfulness  of  which  he  may 
probably  support  by  the  testimony  he  is  about  to  give  in 
another  action,  to  which  he  is  not  a  party.    Ajid  it  is  every 
day's  experience,  that  persons  who  nave  formerly  executed 
offices  in  a  corporation,  are  produced  to  prove  what  they 
did  when  they  were  in  the  office,  and  what  has  been  usually 
done  in  their  time ;  though,  in  all  such  cases  these  officers 
have  been  liable  to  be  punished  by  informations  for  their 
unlawful  acts,  the  statute  of  limitations  not  extending  to 
informations  in  quo  warranto.    And  yet  such  witnesses  have 
been  always  allowed  as  the  best  evidence.    And  should  we 
determine  that  no  person  is  a  competent  witness  in  matters 
belonging  to  corporations,  who  is  by  possibility  liable  to  be 
punished  by  information,  we  should  shut  out  a  great  deal  of 
good  evidence.    Wherever  any  unlawful  act  is  done  in  a 
corporate  assembly,  the  whole  assembly  is  liable  to  be  punish- 
ed by  informations ;  and  yet  the  persons  who  were  present 
at  such  assemblies  are  always  allowed  to  be  good  witnesses: 
and  if  they  were  not  allowed,  there  would  be  no  evidence 
as  to  such  acts  at  all.    The  case  in  2  Ro.  Ab.  fo.  685.  pi.  S. 
which  says,  if  three  several  men,  upon  a  suit  in  chancery, 
depose  that  J.  S.  made  such  an  arbitration,  &c.  and  upon 
that  the  party  grieved  brings  three  several  actions  agamst 
them  for  perjury,  each  of  them  shall  be  a  competent  witness 
for  the  other  in  the  several  actions,  is  full  as  strong  as  this, 
which  case  is  mentioned  in  9  Hale's  History  of  the  Pleas  of 
the  Crown,  280.    And  in  3  Keb.  1K)«  a  person  interested  was 
allowed  to  be  a  witness.    Therefore,  upon  these  reasons, 
without  looking  into,  and  comparing  all  the  cases  which  have 
been  cited  at  the  bar,  so  as  to  distinguish  one  from  another, 
(which,  if  I  had  done,  it  would  have  been  difficult  to  have 
reconciled  them  together,)  I  think  the  objection  to  James 
Hoskins  goes  only  to  his  credit,  and  not  to  his  competency. 
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And  the  objection  to  Pascho  Hoskins  is  weaker  than  that 
to  James.  Whenever  a  question  arises  about  the  competency 
or  credit  of  a  witness,  I  am  always  inclinable,  unless  the  ob- 
jection is  very  strong,  to  allow  it  only  to  his  credit ;  because, 
if  the  objection  is  allowed  to  his  competency,  it  tends  to  shut 
out  that  light  which  an  allowance  only  to  his  credit  admits ; 
andafter  the  examination  of  the  witness,  the  judge  who  tries 
the  cause  may  make  such  observations  to  the  jury  upon  the 
evidence  of  toe  witness  as  he  shall  think  proper  to  take  off 
the  weight  of  the  evidence/'  The  other  judges  concurred, 
and  a  new  trial  was  g'ninted. 

A  judgment  of  ouster  may  be  given  in  evidence  to  prove 
the  ouster  of  a  third  person,  by  whom  the  defendant  was 
admitted.  In  a  quo  warranto  to  try  defendant's  right  to  be 
.  a  bailiff  of  Scarborough^;  in  setting  out  his  right,  he  shewed 
his  own  election  under  Batty  and  Armstrong,  two  former 
bailiffs,  alleging,  that  at  the  time  of  his  election  thev  were 
bailiffs.  Among  many  other  issues  the  coroner  toot  this, 
that  Batty  and  Armstrong  were  not  bailiffs,  as  alleged  in  the 
plea.  The  proof  of  this  issue  lying  upon  the  defendant,  he 
cave  general  evidence  of  the  election  and  right  of  Batty  and 
Armstrong,  And  to  encounter  that,  the  prosecutor  gave  evi- 
dence of  the  custom  of  the  borough  of  electing  bailiffs,  and 
produced  a  record  whereby  judgment  of  ouster  was  given 
against  Batty  and  Armstrong,  to  remove  them  from  the 
office,  as  not  being  duly  elected  to  it.  And  it  being  objected 
on  the  trial,  that  this  record  ought  not  to  be  read  against 
the  defendant,  and  the  judge  having  allowed  it  to  be  read, 
and  left  the  whole  evidence  on  both  sides  to  the  jury,  to  con- 
sider whether  these  persons  were  bailiffs  or  not,  and  the  issue 
being  found  for  the  king,  defendant  moved  for  a  new  trial ; 
Ist,  because  this  record  was  res  inter  aUos  acta,  to  which 
the  defendant  was  neither  party  or  privy,  and  so  ilU  nocere 
turn  debuit:  although  the  judgment  should  have  been  ob- 
tained by  default,  mispleading,  ignorance  of  their  case,  or 
even  by  collusion,  as  the  defendant  was  a  stranger  to  it,  he 
by  law  could  not  be  let  in  to  prevent  any  of  those  inconve- 
niences, and  therefore  it  ought  not  to  have  been  admitted  as 
any  evidence  against  him,  but,  in  the  tria^of  his  right,  should 
have  been  totally  rejected,  Sndly,  that  the  instances  where 
records  between  other  parties  have  been  read,  are,  in  cases 
of  general  customs,  as  in  the  city  of  London  v.  Clerk, 
Cartb.  181,  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubt- 
edly good  evidence,  amounting  to  no  more  than  payment  of 

o  R.  V.  Hebden,  £.  12  Geo.  2.  MSS. 
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the  toll  by  Btrangera,  which  is  always  allowed  as  evidence  to 
prove  a  custom.  But,  in  this  iDstance,  the  record  was  read 
to  a  single  fact,  viz.  the  election,  which  the  law  does  not 
allow.  Lock  V.  Norbom,  3  Mod.  141.  where  it  is  expressly 
laid  down,  that  none  can  be  bound  by  a  verdict  against  ano- 
ther that  is  not  party  or  privy  to  it,  as  the  heir  of  the  ances- 
tor, or  the  like.  Sdly,  That  this  record,  as  read,  must  neces- 
sarily be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  juiy,  as  a  matter  that  they  could  find  against  Records 
are  of  so  high  a  nature,  that  there  can  be  no  averment,  much 
less  parol  proof  admitted  against  them :  and,  therefore,  to  say 
that  the  whole  evidence  was  left  to  the  jury,  was  impossible ; 
and  the  rather,  because  the  credit  of  a  record  ought  not,  in 
any  case,  to  be  submitted  to  them.  On  the  other  side  were 
cited  trials  per  pais,  206.  Skin.  15.  Brounker  v.  Sir  Robert 
Atkins,  where  a  nonsuit  against  a  predecessor  in  the  same 
office  was  read  against  a  successor,  because  he  came  in  pri- 
vity, as  an  heir  under  an  ancestor.  So  Rumball  v.  Norton, 
upon  a  traverse  to  the  return  of  a  mandamus,  to  swear 
plaintiff  a  burgess  of  Calne,  on  non  fuit  electus^  a  judgment 
of  ouster  against  one  of  the  plaintiffs  electors  was  given  in 
evidence  against  the  plaintiff  So  Mich.  13  G.  1.  the  King 
V.  Bulcock,  on  a  trial  of  quo  warranto  to  try  defendant's 
right  to  be  a  mayor  of  Southampton,  a  judgment  of  ouster 
against  his  predecessor  was  reaa  against  him.  Besides,  it 
was  objectea  that  several  other  material  issues  were  found 
against  the  defendant :  and,  therefore,  though  this  evidence 
ought  not  to  have  been  given,  yet  the  party  ought  not  to  have 
a  new  trial. 

Per  Cur.  This  evidence  seems  to  have  been  rightly  ad- 
mitt^.  The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right;  and  if  he  gives  evidence  of  the 
right  of  their  election,  can  that  be  better  disproved  than  by 
a  judgment  of  ouster,  wherein  such  election  is  declared  to  be 
void  ?  Indeed  this  evidence  was  not  of  itself  conclusive,  but 
might  have  been  repelled  by  proving  fraud,  neglect,  or  any 
other  circumstance  which  would  have  abated  the  weight  of 
the  judgment  And  if  any  thing  of  that  kind  had  appeared, 
the  force  of  it,  as  to  the  defendant,  would  have  been  greatly 
lessened.  But  what  makes  this  case  still  plainer  is,  that  de- 
fendant, by  his  plea,  makes  title  under,  and  takes  upon  him- 
self to  justify,  their  election ;  and  therefore  ou^ht  to  oe  bound 
by  what  has  been  transacted  by  them.  And  if  this  evidence 
had  been  erroneously  admitted,  yet  here  are  manv  more  issues 
found  against  him,  to  which  no  objection  is  made:  and  being 
any  of  them  sufficient  to  entitle  the  crown  to  a  judgment  of 


1168  QUO  WARRANTO. 

ouster  against  defendant,  there  is  no  colour  to  grant  a  new 
trial  on  this  p^oint  And  for  these  reasons  it  was  denied. 
But  although  a  judgment  of  ouster  against  one  corporator,  is 
admissible  against  another,  deriving  title  through  him,  it  is 
not  conclusive^ 


IX.  Judgmisni. 

By  Stat  0  Ann.  c.  SO.  s.  5.  it  is  enacted  and  declared^ 
*'  that  in  case  any  person,  against  whom  any  information,  in 
the  nature  of  a  quo  warranto,  shall  be  exhibited  in  any  of 
the  said  courts  (14),  shall  be  found  or  adjudged  guilty  of  an 
usuYpation,  or  intrusion  into,  or  unlawfully  holding  and 
executing  any  of  the  said  offices  or  franchises,  it  shall  be 
lawful  for  the  said  courts  respectively,  as  well  to  give  judg- 
ment of  otuter  against  such  person  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such  person  for  his  usurping, 
&c.  any  of  the  said  offices  or  franchises ;  and  the  said  courts, 
respectively,  may  give  judgment,  that  the  relator  shall  reco- 
ver his  costs  of  such  prosecution;  and  if  judgment  shall  be 
given  for  the  defendant,  in  such  information,  he  shall  reco- 
ver his  costs  against  such  relator;  such  costs  to  be  levied  in 
manner  aforesaid. 

In  an  information  against  defendant  for  exercising  the 
office  of  Mayor  of  Penryn,  it  appeared,  that  by  the  letters 
patent  of  incorporation  it  was  directed,  that  the  mayor  elect, 
before  he  should  be  admitted  to  execute  his  office,  should 
take  a  corporal  oath,  before  the  last  mayor,  for  the  faithful 
execution  of  his  office.  The  defendant  pleaded,  that  he  was 
elected  and  duly  sworn  mayor;  and  issue  being  taken  in  the 
replication,  both  as  to  his  being  elected  and  sworn,  upon  the 
trial,  the  jury  found  that  he  was  elected,  but  that  he  was  not 
sworn ;  and  thereupon  judgment  of  ouster  was  given'  in  B.  R. 
Upon  writ  of  error'  brought  in  D.  P.  it  was  insisted,  that  the 
judgment  was  erroneous;  for  it  appeared  upon  the  record, 

p  R.  V.  Orimei,  5  Burr.  259S.  r  2  Bro.  P.  C.  294.  Tomlin^s  edit. 

41  R.  T.  Pender,  Str.  582.  Lord  Raym. 
1447.  S.  C.  died  per  Curiam. 


(14)  Court  of  King's  Bench,  courts  of  sessions  of  counties  pala- 
tine, or  coarts  of  grand  sessions  in  Wales. 
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that  bift  right  to  the  oiBce  was  eatabliBbed  by  tbe  yetAi^t, 
which  found  that  he  waa  elected;  and  yet,  whilst  this  judg- 
ment of  ouster  stood,  the  plaintiff  could  not  have  the  effect 
of  a  mandamus  to  be  sworn  in,  though  the  legality  of  bis' 
election  was  not  disputed,  and  though  no  time  was  limited 
by  the  charter  for  bis  being  sworn  in,  nor  was  he  by  law 
debarred  from  having  such  mandamus,  although  he  acted 
before  he  was  sworn  in.  For  tbe  defendant,  in  error,  it  was 
contended,  that  it  being  expressly  required  by  the  charter 
of  incorporation,  that  the  rniiyor  elect  should  take  the  oath 
of  office,  before  be  should  be  admitted  to  execute  such  office^ 
it  became  necessary  for  the  plaintiff,  in  order  to  make  his 
justification  complete,  to  allege,  that  he  did  accordingly  take 
such  oatb ;  and  this  allegation  having  been  falsified  by  the 
verdict,  the  justification  being  entire  was  destroyed,  and  be 
was  found  to  be  an  usurper,  and  consequently  subject  to 
the  judgment  of  ouster,  as  being  the  only  le^l  judgment  in 
this  case.  The  judgment  of  the  court  of  King's  Bench  was 
affirmed  (15). 

In  a  subsequent  term,  viz.  E.  11  Geo.  Str.  6^.  Pender 
having  applied  for  a  mandamus  to  swear  him  into  the  office 
to  which  he  had  been  elected,  the  court  refused  to  grant  it, 
in  consequence  of  the  judgment  of  ouster,  which,  according 
to  the  opinion  of  Raymond,  C.  J.  did  away  the  election,  and, 
he  thought,  that  without  a  new  election,  since  the  judgment, 
the  party  was  not  entitled  to  a  mandamus.  In  this  case. 
Lord  Raymond,  Powys,  and  Fortescue,  Js.  concurred  in  the 
propriety  of  the  absolute  judgment  of  ouster,  which  had  been 
given  in  the  former  case,  Ravmond,  C.  J.  observing,  that 
he  believed  no  precedent  could  be  shewn,  where  the  judg- 
ment was  ever  entered  in  any  other  manner.  And  Fortescue, 
J.  added,  that  a  quo  warranto  was  the  king's  writ  of  right^ 
and  as  against  the  crown  want  of  swearing  in  was  as  much  as 
want  of  an  election ;  the  jury,  therefore,  having  found  in  effect, 
that  he  had  no  title  to  the  office,  it  was  of  course,  that  he 
should  be  excluded  from  it  by  the  judgment  of  tbe  court 
He  remarked  also,  that  he  bad  never  heard  of  any  other 
judgment,  and  that  it  was  reasonable  to  exclude  a  person  who 
appeared  to  have  no  title.  Reynolds.  J.  however,  expressed 
an  opinion,  that  there  ought  properly  to  have  been  a  judg« 
ment  of  ouster,  guousque  only,  upon  the  finding  of  the  jury. 


(15)  The  Judgment  was  affirmed  trithout  costB ;  the  judges  hay- 
io|;  delivered  it  as  their  opinion,  that  costs  were  not  recoverable  in 
this  case. 
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ID  the  R.  V.  Pender.  And  in  the  case  of  R.  v.  Clarke,  (9  East, 
75.)  who  having  been  ill  sworn  in»  had  afterwards  disclaimed 
upon  an  information  filed  against  him  for  usurping  the  oiBce, 
and  though  having  submitted  to  a  judgment  of  complete 
ouster^  he  was  held  to  be  concluded  from  setting  up  again  his 
original  right,  yet  Lord  Kenyon  intimated,  that  there  might 
have  been  a  judgment  quausque  only  against  him.  The  same 
point  was  again  agitated  in  tne  R.  v.  Courtney,  9  East,  946*, 
the  court,  however,  being  of  opinion,  that  the  defendant  had 
been  well  elected  and  sworn  in,  were  not  required  to  pro- 
nounce any  opinion  as  to  the  nature  of  the  judgment ;  but 
they  said,  that  after  diligent  search,  they  could  not  find,  upon 
the  files  of  the  court,  any  precedent  of  a  judgment  of  ouster 
quousque. 

In  the  case  of  the  King  v.  Biddle,  Str.  959.  the  defendant 
confessed  an  usurpation  during  part  of  the  time  charged  in 
the  information,  and  from  that  time  insisted  on  an  election. 
The  prosecutor  having  entered  up  judgment  of  ouster,  the 
court  ordered,  that  all  the  judgment,  except  that  oieapiatur 
profine,  might  be  expunged,  observing,  that  it  would  ble  hard 
that  a  subsequent  good  election  should  be  done  away,  as  it 
would  be  by  the  j udgmen t  of  ouster.  And  they  distinguished 
it  from  Pender^s  case,  where  the  pairty  had  been  guilty  of  an 
usurpation  during  all  the  time  charged  in  the  information. 

A  quo  warranto  information  has,  of  late  years,  been  consi- 
dered merely  in  the  nature  of  a  civil  proceeding:  and  conse- 
quently the  court  will  grant  a  new  trial*.  The  office  of  re- 
gister and  clerk  of  the  court  of  requests,  at  Bristol,  which  was 
created  by  statute,  is  not  an  office  within  the  meaning  of  the 
Stat.  9  Anne,  c.  90.  and  therefore,  although  judgment  had 
been  given  for  the  defendant  upon  a  quo  warranto  for  using 
that  office,  vet  it  was  holdenS  that  he  was  not  entitled  to 
costs.  So  the  office  of  bailiff  (the  returning  officer),  in  a  bo- 
rough sending  buigesses  to  parliament^  but  not  a  town  cor- 
porate. 

•  R.  V.  Frands,  2  T.  R.  484.  u  Borougb  of  Stockbridge,  R.  t.  M^Kay, 

t  R. V.Hall,  1  Bamewall  and  Cresswell,       5  B.  &  C.  640. 
237. 
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REPLEVIN. 

L  In  whai  Cases  a  Replevin  may  be  mamUdned, 
II.  Of  the  Proceedinge  in  Replevin  at  Ommum  LanD^aifid 
the  AUeraiians  made  therein  by  Statute. 

III.  Of  the  DtUy  qf  the  Sheriff  in  the  Execution  of  the 
Replevin.— Of  the  Pledgee.— Bond  from  the  Party 
Replevying.^^Sureties  under  Stat.  11  6. 2.  c.  \9.,s.  23. 

IV.  Of  claiming  Property,  and  qfthe  Writ  de  Proprietate 
probandd. 

V.  Of  the  Process  for  removing  the  Cause  out  qf  the 
iarferior   Court,  and  herein  qf  the    Writs  of  Pone, 
Recordari  facias  loquelam,  andAccedas  ad  Cwiam. 
VI.  By  whom  a  Replevin  may  be  maintained, 
VIL  Of  the  Declaration. 
VIIL  Of  the  Pleadings  : 

1.  Of  Pleas  m  Ahalmmd,  and  herein  of  the  Plea  of 

CepH  in  alio  loco. 

2.  Oeneral  Issue. 

3.  Of  the  Avowry  and  Cognisance : 

1.  Oeneral  Rules,  ^  rdaiing  to  the  Avowry. 

2.  Of  the  Avowry  for  Damage  Feasant'^Pleas  inn, 
Bar — Escape  through  Defect  of  Fences — Right 
of  Comsnon^^Tender  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear-^PUas  m  Bar 
— Evietion^Non  Dimisit — Non  TenuU — Rtens 
in  Arrear^^Tender  of  Arrears. 

4.  Property. 

5.  Statutes: 

1.  Of  UmUations. 

2.  Of  SeUoff. 
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IX.  Of  the  JudgmetU: 

\.  For  the  PlaaUiff. 
2.  Far  the  Defendant. 

X.  Of  the  Costs. 


I.  In  whai  Cases  a  Repkinn  may  be  numnicuned. 

It  i«  said,  in  3  Bl.  Com.  147*  that  a  replevin  is  founded  on 
a  distress  taken  wrongfully  and  without  sufficient  cause  (1). 
whence  it  may  be  inferred  that  the  learned  commentator 
supposed,  that  this  remedy  was  confined  to  a  taking  by  dis- 
tress. But,  (as  it  was  justly  remarked  by  Lord  RedeMlale, 
Ch.,  in  Shannon  v.  Shannon.  1  Sch.  &  Lef.  327.)  this  defini- 
tion of  replevin  is  too  narrow,  and  many  old  authorities  will 
be  found  in  the  books,  of  a  replevin  having  been  brought 
where  there  was  not  any  distress  (9).  The  writ,  as  was 
farther  remarked  by  Lord  Redesdale,  is  founded  on  a  taking, 
and  the  right  which  the  party  from  whom  the  goods  are  taken. 


(1)  Although,  generally  speaking,  wherever  there  is  a  distress, 
replevin  may  be  maintained,  yet  this  rule  is  not  universally  true ; 
for  it  appears  from  R.  v.  Monkhouse,  Str.  1184,  that  the  court  di- 
rected an  attachment  to  be  issued  against  an  under-sheriff,  for  grant- 
ing a  replevin  of  goods  distrained  on  a  conviction  for  deer  steading. 
So  a  replevin  will  not  lie  upon  a  distress  made  for  a  duty  to  the 
crown.  R.  y.  Oliver,  Bunb.  14.  But  where  the  plaintiff  brought 
replevin  for  goods  levied  under  a  warrant  of  distress,  for  an  assess- 
ment made  by  a  special  sessions  under  the  highway  act,  13  G.  3« 
c«  78.  s«  47. ,  on  tne  ground  of  the  premises,  tor  which  he  was  as- 
sessed, being  situated  without  the  township  which  was  liable  to  repair 
the  road ;  the  court  refused  to  set  aside  the  proceedings.  Fenton  v. 
Boyle,  Feb.  12th,  1807.  C.  B.  2  Bos.  &  Pul.  N.  R.  399. 

(2)  Seplegiare  est,  rem  apwi  alium  detentam^  couUone  legitmd 
iaterpoHtdy  redimere.  Spelm.  Gloss.  485.  Quant  lee  liens  ou  duA^ 
tele  d^aucun  eont  prieee,  il  avera  per  common  ley  un  breve  hon  de 
Chancery  commandanif  &c.  Doct.  Plac  Replevin,  313.  Replevin 
lies  of  all  goods  and  chattels  unlawfully  taken.  Comyns*  Dig.  Re- 
plevin (A).  A  replevin  is  a  judicial  wnt  to  the  sheriff,  complaining 
of  an  unjust  taking  and  detention  of  goods  and  chattels.  Gilo.  Repl. 
58.  Note,  by  the  learned  reporters  of  the  Irish  Chancery  Cases, 
temp.  Ld.  Redesdale.  See  also  Bull.  N.  P.  B.  2.  c.  4.— <«  Replevin 
may  be  brought  m  any  case  where  a  man  has  had  his  goods  taken 
from  him  by  another.*'    See  idso  I  Inst.  145.  b. 
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has  to  have  them  restofed  to  him,  until  the  question  of  title 
to  the  goods  is  determined.  The  person  who  takes  them 
may  claim  property  in  them :  and  if  he  does,  the  sheriff  can«* 
not  deliver  the  gooes  until  that  question  is  tried ;  but  this  claim 
of  property  can  be  made  only  where  there  has  been  a  taking ; 
ana  it  appeared  to  him  that  the  writ  of  replevin  was  calcu- 
lated in  such  cases  to  supply  the  place  of  detinue  or  trover, 
and  to  prevent  the  party  from  whom  the  goods  were  taken 
being  put  to  those  actions,  except  in  cases  where  the  other 
could  shew  property. 

A  replevin  lies  for  goods  and  chattels  only*,  hence  it  can« 
not  be  maintained  for  things  affixed  to  the  freehold. 

In  a  replevin  for  taking  goods  and  chattels\  to  wit,  one 
lime-kiln,  &c.  of  the  plaintiff,  to  which  there  was  an  avowry 
for  rent  in  arrear,  the  plaintiff,  in  his  plea  in  bar,  said,  that 
the  lime-kiln,  before  and  at  the  said  time,  when,  &c.  was 
affixed  to  the  freehold  of  tlie  piece  or  parcel  of  ground  on 
which,  &c.  and  as  such  was  by  law  exempt  from  any  distress 
for  the  arrears  of  rent  in  the  avowry  mentioned,  and  ought 
not  to  have  been  distrained  for  the  same,  &c.  To  this  plea, 
the  defendant  demurred  generally.  After  argument,  the 
court  were  of  opinion,  that  the  plea  in  bar  could  not  be 
supported,  because  it  was  a  departure  from  the  declara- 
tion. That  the  declaration,  treating  the  lime-kiln  as  a  chat- 
tie,  might  possibly  be  true ;  because  lime  may  be  burnt  in 
a  portable  oven,  and  the  kiln  need  not  therefore  necessarily 
be  affixed  to  the  freehold  ;  but  that  as  the  plea  in  bar  stated 
it  to  be  affixed  to  the  freehold,  it  was  inconsistent  with  the 
declaration. 


II.  Of  the  Proceedings  in  Replevin  at  Common  Law^  and  the 
Alterations  made  therein  by  Statute. 

At  the  common  law^,  the  proceedings  in  replevin  com- 
menced with  suing  out  of  the  Court  of  Chancery  a  writ  of 
replevin  directed  to  the  sheriff  of  the  county  where  the  dis- 
tress was  taken.  Grenerally ,  writs  directed  to  the  sheriff  gave 
him  a  ministerial  power  only ;  but  the  writ  of  replevin  was  in 
the  nature  of,a  justicies^  not  returnable,  and  gave  the  sheriff 
a  judicial  authority  to  determine  in  the  county  court,  the 

a  1  iMt  146.  b.  b  NiUet  ▼.  Smith,  4  T.  R.  604.  c  8  Init.  140. 


1174  REPLEVIN. 

matter  in  question  between  the  pertiet.  Thus  distinguished 
firom  other  writs,  it  was  called  fesiumm  remedittm,  a  speedy 
remedy ;  but,  notwithstanding  the  advantage  accruing  to  the 
subject,  from  the  circumstance  of  its  being  a  justicial  writ, 
it  was  frequently  attended  with  so  much  delay  as  to  reauire 
the  interposition  of  the  legislature.  This  delay  arose  trom 
several  causes :  1.  From  the  neoessitv  of  an  application  to 
Chancery,  when  the  distress  was  taken  in  a  distant  part  of 
the  kingdom. 

To  obviate  this  inconvenience,  it  is  provided  by  stat  59. 
H.  9.  (commonly  called  the  statute  of  Marlebrid^e)  c.  21. 
that  if  the  beasts  (3)  of  any  person  are  taken  and  uiyustly  de- 
tained, the  sheriff,  after  complaint  made  to  him,  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  who 
shall  have  taken  the  beasts. 

To  make  this  remedy  more  effectual,  and  to  rendei*  the 
delivery  of  distresses  more  expeditious,  it  is  enacted  by  stat 
1  &  2  Ph.  ft  Ma.  cl^  s.  3.  that  '*  Every  sheriff  of  shires, 
not  being  cities,  or  towns  made  shires,  shall,  at  his  first 
county  day,  or  within  two  months  next  after  he  has  re- 
ceived his  patent  of  office,  appoint  and  procl^m,  in  the 
shire-town,  four  depiities  at  the  least,  dwelling  not  above 
twelve  miles  one  from  the  other,  who  shall  have  authority, 
in  the  sheriff*s  name,  to  make  replevins  and  delivery  of  dis- 
tresses, in  such  manner  and  form  as  the  sheriffs  may  and  ought 
to  do. 

By  force  of  the  statute  of  Marlebridge^  (52  H.  3.  c  21.) 
the  sheriff  may  hold  plea  in  replevin  by  plaint  of  any  value, 
and  this  plaint  may  oe  taken  out  of  the  county  courts  and 
replevin  made  immediately'  (4).  But  it  is  incumbent  on 
the  sheriff  to  enter  the  plamt  at  the  next  county  court,  in 
order  that  it  may  appear  on  the  rolls  of  the  court    This  sta- 

d  a  Inst.  130.  e  Id.  f  1  Imt.  145.  b.  8  Imt.  139. 


(3)  The  word  in  the  statute  is  **  averia,"  '*  beasts,**  bat  it  is  usual 
for  the  sheriff  to  bold  plea  of  replevin  by  plaint  of  other  goods  and 
chattels  as  well  as  cattle. 

(4)  This  position,  which  is  to  be  found  in  2  Inst  139.  is  not  war- 
ranted by  21  Edw.  4.  66f  there  referred  to.  But  it  is  said  in  Broke, 
Repl.  pi.  46.  to  be  the  best  opinion.  The  reason  assigned  for  it  by 
Sir  Eaw.  Coke  is,  '*  that  it  would  militate  against  the  scope  of  the 
statute,  that  the  owner  of  the  beasts  should  be  deprived  of  the  use  of 
them,  until  the  day  on  which  the  county  court  is  holden."  The  same 
doctrine  is  laid  down  in  1  Inst  145.  b. 
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tute  does  not  extend  to  hundred  courts.  The  hundred  court, 
which  derives  its  authority  from  the  county  court',  cannot 
prescribe  to  grant  replevins  by  plaint  by  its  steward  out  of 
court ;  for,  at  common  law,  the  sheriff  could  only  replevy  by 
writ  in  his  county  court.  But  this  decision  is  to  be  confined 
to  replevins  in  hundred  courts,  which  courts  are  all  ejusdem 
generis,  and  owe  their  jurisdiction  to  the  common  law,  and 
does  not  furnish  a  rule  for  replevins  in  other  courts  which 
owe  their  origin  and  Jnrisdiction  to  charters  from  the  crown, 
and  in  which  pleas  of  replevin  upon  plaint^  and  without  writ, 
may  be  maintained^ 

The  proceedmg  by  replevin  by  plaint  under  tbe  statute  has 
superseded  the  replevin  by  writ  The  observations,  there- 
fore, made  in  this  chapter,  with  respect  to  the  method  of  pro- 
secuting  replevin,  must  be  understood  with  reference  to  the 
replevin  by  planU,  except  where  tbe  proceeding  by  writ  is 
expressly  mentioned. 

2.  Another  cause  of  delay  at  common  law  proceeded  from 
the  sheriffs  not  bein^  able  to  enter  a  liberty  without  a  nan 
omittas,  where  the  distress  was  taken  and  impounded  within 
any  liberty  which  had  return  of  writs,  and  the  bailiff  of  such 
liberty  did  not  pay  any  regard  to  the  warrant  of  the  sheriff. 
Tbe  statute  of  Marlebridge  has  removed  the  necessity  of  suing 
out  the  nan  amitias,  but  still  the  sheriff  must  make  a  warrant 
to  tbe  bailiff  of  the  liberty  before  he  can  enter. 

3.  The  same  cause  of  delay  as  that  last-mentioned  was 
experienced  in  cases  where  the  distress,  though  not  taken 
within  a  liberty,  yet  was  impounded  within  it  By  force  of 
the  statute  of  Marlebridge,  the  sheriff  may  in  this  case  enter 
the  liberty  immediately,  even  without  previously  issuing  a 
warrant 

i  Han^T.  Byrt^S  Mod.S48.  Ld.  Rnym.    h  Wilton  t.  HbbdAj,  4  Maule  ft  8el- 
218.Caith.38S.Salk.  5S0.  SIdimer,       wyi],lSO.  »    :     ^  ;  .     , 

674.  S.C. 
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IIL  Of  the  Duly  of  the  Sheriff  in  the  Execution  of  the 
Replepin'^Of  the  Pledges-^Bond  from  the  Party 
replevying'^Suretiesumlerthe  Stat.  1 1  G.^.e.  19.  #.83. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the 
sheriff  at  the  common  law,  in  all  actions,  to  take  from  the 
plaintiff  pledges  for  the  prosecution  of  his  suit  This  duty 
was  the  same  in  replevin ;  but  as  these  pledges  were  only 
answerable  for  the  amerciament  to  the  kmg,  pro  faUo  da^ 
more,  if  the  plaintiff  did  not  prevail  in  the  suit,  they  were 
found  insufficient  for  the  security  of  the  defendant  in  reple* 
vin«  inasmuch  as  if  the  party  distrained  upon,  either  sold  or 
eloigned  the  distress  attef  the  replevy,  the  defendant  was 
wbollv  prevented  from  reaping  anv  advantage  from  an 
awara  of  a  return.  To  rem^y  this  mischief  the  stat 
Westm.  9.  (IS  Ed.  1.)  c.  3.  requires  the  sheriff,  before. he 
makes  deliverance  of  the  distress,  to  take  from  the  plaintiff 
not  only  pledges  for  the  prosecution  of  the  suit,  but  also  for 
the  return  of  the  beasts,  if  a  return  be  awarded.  And  if  the 
sheriff  take  pledges  in  any  other  manner,  he  is  to  answer  for 
the  price  of  the  cattle  to  the  distrainors ;  and  if  the  bailiff 
has  not  wherewith  to  make  restitution,  it  is  to  be  made  by 
his  superior. 

The  course  pursued  by  sheriffs,  or  other  officers  making 
replevins,  in  carrying  into  effect  the  provisions  of  this  statute, 
does  not  appear  to  have  been  uniform.  Two  different  me- 
thods have  been  adopted  by  them  for  the  protection  of  the 
defendant.  The  first  method  has  been  to  take  a  bond  from 
the  pledges  conditioned  for  the  appearance  of  the  party  reple- 
vying at  the  next  county  court>,  for  his  prosecuting  his  suit 
with  effect,  and  making  return  o[  the  distress,  if  return 
should  be  adjudged.  In  taking  this  security  ^  the  sheriff  has 
been  considered  as  pursuing  the  directions  of  the  statute ; 
for  the  word  pledges  has  been  holden  to  be  synonimous  with 
sureties. 

The  other  method  has  been  to  take  a  bond  from  the  party 
replevying;  (5)  the  condition  of  which  is  similar  to  the  for- 

i  Dalton^ft  Sbff.  439.  k  Ld.  Raym.  S7a.  Lutw.  687.  Dalton*! 

8bff.438. 


(5)  I  have  not  been  able  to  discover  the  origin  or  first  iotrodoc- 
tion  of  these  securities,  and,  consequently,  I  cannot  ascertain  which 
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mer,  tiz.  that  the  obligor  will  appear  at  the  next  county 
court,  and  then  and  there  prosecute  his  suit  with  effect,  and 
also  that  he  will  make  return  of  the  beasts,  if  return  thereof 
be  adjudged  by  law  (6). 

Although  the  statute  of  Westm.  9d«  c.  2.  is  entirely  silent 
as  to  a  bond  from  the  party  replevying,  yet  it  has  been  de- 
cided that  bonds  of  this  kind  are  lawful',  and  if  the  condition 
be  not*  performed^  an  action  may  be  brought  on  them. 

It  does  not  appear  that  the  sum  in  which  these  securities, 
viz.  the  bond  from  the  pledges,  or  the  bond  from  the  party 
replevying,  should  be  taken,  has  ever  been  ascertained.  To 
provide,  therefore,  a  more  effectual  security  for  defendants^ 
by  fixing  the  responsibility  of  the  sureties,  and  to  prevent 
vexatious  replevins  in  cases  of  distress  for  rent  arrear^  it  is 
enacted  by  stat.  11  6.  2.  c.  19.  a.  93.  **  that  sheriffs,  and 
other  officers  having  authority  to  grant  replevins,  shaU  {7), 
in  every  replevin  of  distress  for  reni^  before  any  deliverance 
of  the  distress,  take  in  their  own  names  from  the  plaintiff^  and 
two  responsible  persons,  as  sureties,  a  bond  in  double  the 
value  of  the  goods,  conditioned  for  prosecuting  the  suit  with 
efi*ect,  and  without  delay,  and  for  duly  returning  the^dis^ 
tress  in  case  a  return  shall  be  awarded.  The  statute  then 
proceeds  to  authorize  the  sheriff*  or  other  officer  to  assign 
such  bond  to  ti^e  avowant^  or  person  making  cognisance, 

I  Blackett  t.  Crissop,  1  Ld.  Raym.  276. 


is  the  mo^  ancient.  The  usage  has  been  not  to  take  both  secu- 
rities at  the  same  time,  but  the  sheriff  has  exercised  his  discretion 
in  takiag  either  ooe  or  the  other,  as  seemed  most  convenient.  The 
bond  from  the  party  replevying  has,  I  believe,  been  most  generally 
adopted. 

(6)  '*  In  all  replevin  bonds  there  are  several  independent  condi- 
tions ;  one  to  prosecute,  another  to  return  the  goods  replevied,  and 
a  third  to  indemnify  the  sheriff ;  and  a  breach  may  be  assigned  upon 
an^  of  these  distinct  conditions.'*  Pe^  Lee,  C.  J.  delivering  the 
opinion  of  the  court  in  Morgan  v.  Griffith,  M.  1 4  G.  2.  B.  R.  7  Mod. 
380.  Leach's  ed.,  cited  by  Holroyd,  J.  delivering  judgment  in  Per- 
reau  v.  Bevan,  5  B.  &  C.  302.  Or  the  breach  may  be  assigned 
thus:  "that  defendant  did  rot  prosecute  his  suit  with  effect,  and 
hath  not  made  return.*'     Phillips  v.  Price,  3  Maule  &  Selwyn,  180. 

(7)  If  the  sheriff  or  other  officer  neglect  to  t^ke  a  bond,  accord- 
ing to  the  directions  of  this  statute,  tne  courts  will  not  grant  an 
attachment  against  him,  such  negligence  not  being  an  abuse  of  any 
process  of  the  courts.  Twells  v.  Colville*  Willes,  375.  R.  v.  Lewis, 
2  T.  R.  617. 
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who  may  maintain  an*action  upon  it  in  the  superior  coiirts", 
in  the  event  of  its  being  forfeited.  Both  avowant  and  person 
making  cognizance  may  take  an  assignment  of  the  bond,  and 
sue  jointly  on  it".  In  this  action,  if  the  declaration  state  that 
the  plaintiff,  as  bailiff  of  one  J.  S.  distrained,  &c.  it  is  suffi- 
cient, without  stating  that  the  plaintiff,  at  the  time  of  the 
assignment  of  the  bond,  was  either  avowant  or  person  making 
cognizance  in  the  suit  in  replevin^  Although  the  bond  be 
executed  by  one  of  the  sureties  only,  it  is  still  available  by 
the  sheriffs  against  such  surety  ^ 

In  Chapman  V.  Butcher,  Carth.  948.  the  plaintiff  in  re- 
plevin had  given  a  bond  to  the  bailiffs  of  tne  borough  of 
New  Windsor,  conditioned  to  prosecute  his  suit  with  effect 
in  the  court  of  record  of  that  oorough,  and  to  make  return, 
if  return  should  be  adjudged  by  law.  A  replevin  was 
brought  in  the  borough  court,  and  judgment  given  for  the 
defendant,  which  was  afterwards  reverb  in  the  Court  of 
King^s  Bench,  on  error,  and  a  new  judgment  was  given 
that  the  plaint  should  abate,  and  that  the  defendant  should 
have  a  return,  Ap  action  was  brought  on  the  bond,  and  it 
was  holden  a  lawjtd  biMd\  and  the  court  said^  that  it  was  the 
common  course  to  take  such  bonds.  With  respect  to  the  con- 
dition, it  was  determined,  that  it  was  not  confined  to  a 
prosecution  in  the  court  of  Windsor,  but  extended  to  the 
prosecution  of  a  writ  of  error  in  the  King's  Bench,  for  that 
was  part  of  the  suit  commenced  below :  and  by  the  words, 
*^  if  a  return  should  be  adjudged  by  law,"  the  condition  was 
not  confined  to  the  judgment  of  any  particular  court  (8),  for 
which  reasons  the  court  gave  judgment  for  the  bailiffs,  the 
obligees. 


m  DiaB  t.  F^man,  5  T.  R.  19^. 
n  Fhillipt  t.  Price,  8  M.  ft  S.  180. 
o  Dias  V.  Fk^eman,  5  T.  R.  186. 


p  Auiten  ▼.  Haywaid,  2  Bfanh.  352. 

7  Taunt  28.  S.  C.  by  tbe  name  of 

Austen  y.  Howard, 
q  See  alio  Fortesc.  210, 1. 


(8)  "  To  prosecute  with  effect,  the  plaintiff  must  not  only  pro- 
ceed  to  a  decision  of  the  suit,  but  must  have  success  in  it,  or  he  does 
nothing ;  and  it  is  not  a  completion  of  the  condition  to  have  levied  a 
plaint  m  the  county  court :  for  the  words  extend  to  all  the  proceed- 
ings, from  the  original  to  the  conclusion  of  tbe  action,  as  well  in  the 
court  below  as  in  the  superior  court,  by  re.  fa.  lo.  which  is  the  case 
in  Cartb.  249."  Per  Lee,  C.  J.  delivering  tbe  opmion  of  the  court 
in  Morgan  v.  Griffith,  7  Mod.  380.  Leach's  ed.  *<  The  foilure  of 
prosecuting  the  suit  with  success  is,  we  think,  a  failure  of  prosecuting 
the  same  with  effect."  Per  Holroyd,  J.  delivering  judgment  m 
court  in  Perreau  v.  Bevan,  5  B.  &  C.  300. 
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So  where  the  condition  of  the  replevin  bond  was  to  appear 
ID  the  county  court',  and  then  and  there  to  prosecute  with 
effect ;  it  was  holden»  that  the  words  then  and  there  related 
to  so  much  of  the  prosecution  as  should  be  in  the  county 
court,  but  that  they  did  not  restrain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff  havinc^  been  nonsuited  in  the  su- 
perior court,  to  which  the  cause  bad  been  removed. 

Plaintiff  in  replevin  having  given  a  bond  to  prosecute  his 
suit  with  effect*,  levied  a  plaint  against  the  defendant,  who 
obtained  an  injunction  to  stay  proceedings  until  a  certain  day, 
on  which  the  plaintiff  in  replevin  died ;  it  was  adjudged,  that 
the  plaintiff  had  prosecuted  his  suit  with  effect^  there  not 
having  been  either  a  nonsuit  or  a  verdict  against  him ;  and 
Holt,  C.  J.  compared  it  to  the  case  of  a  recognisance  on  a 
Writ  of  errbr,  which  Was  to  prosecute  with  effect ;  there,  if 
the  plaintiff  was  not  nonsuit,  nor  the  judgment  affirmed,  the 
recognisance  was  not  forfeited. 

« 

It  is  sufficient  to  plead  that  the  party  did  appear  at  the 
next  county  court,  and  there  prosecuted  the  suit  according  to 
the  form  and  effect  of  the  condition,  and  that  suit  is  still  de- 
pending and  undetermined  ^ 

A  declaration  on  a  replevin  bond,  after  alleging  that  tiie 
plaint  was  removed  into  the  court  above,  that  the  defendant 
ayowed,  apd  that  the  plaintiff  in  replevin  having  omitted  to 
plead  to  the  avowry,  a  judgment  for  a  return  was  awarded, 
averred  that  the  plaintiff  in  replevin  did  not  prosecute  his 
suit  with  effect.  A  plea  that  after  the  judgment  for  a  return, 
a  writ  to  inquire  of  the  arrear  of  the  rent  and  the  value  of  the 
cattle,  good9>  &c.  distrained,  was  prayed  by  the  avowant, 
granted,  and  executed,  and  that  thereupon  avowant  had  judg- 
ment to  recover  the  arrear  of  rent  found,  together  with  a  sum 
for  his  costs  and  damages,  was  holden"  ill  on  demurrer. 

In  an  action  brought  by  the  assignee  of  a  replevin  bond', 
where  it  did  not  appear  on  the  face  of  the  declaration,  that 
the  plaintiff  was  avowant,  or  person  making  cognisance,  the 
court  referred  to  the  replevin  suit,  which  was  of  record  in  the 
same  court,  for  the  purpose  of  ascertaining  the  fact,  the  de- 
clarattott  concluding  jproM/  patetper  recordum. 

The  breach  assigned  in  the  declaration  ought  to  pursue  the 


r  Vaug^ian    v.    Nonb,    Ca.    Temp,    t  Bnokenbuiy  y.  Fell,  11^  £at^  685. 

Haidw.  137.  u  Turnoi  v.  Turoer,  %  Brod.  &  Biof . 

■  D.  of  Ormond  v.  Bierlj,  Garth.  519.        107. 

and  12  Mod.  380.  z  Barker  v.  Horton,  C  B.  17  Geo.  8. 

Winei,460. 
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coDcIition  of  the  bond,  but  it  ia  uot  oeceaaary  that  it  should 
extend  any  further^ 

The  sureties  are  liable  only  to  the  amount  of  the  penalty 
in  the  bond,  and  costs  of  suit  on  the  bond*.  They  will  not 
be  discharged  by  time  being  given  to  the  plaintiff  in  replevin*, 
nor  by  the  execution  of  a  writ  of  inquiry^  under  the  stat.  17 
Car.  2.  c.  19.  s.  £3.  The  avowant  by  having  elected  to  pro- 
ceed  under  the  stat.  17  Can  2.  c.  ?•  is  not  confined  to  his 
execution  under  the  statute,  but  may  proceed  upon  the 
replevin  bond,  if  it  has  been  assigned,  or  against  the  sheriff 
for  his  negligence  for  the  loss  of  it,  notwithstanding  what  is 
stated  to  nave  been  said  by  Bathurst,  J*  in  Cooper  v.  Sher- 
brooke,  2  Wils.  117,  that  **  by  stat  17,  Car.  3.  c.  7.  the  legis- 
lature intended  that  the  proc^ing  upon  that  statute  by  writ 
of  inquiry,  fieri  facias,  and  elegit,  should  be  final  for  the 
avowant  to  recover  his  damages,  and  t^at  the  plaintiff  should 
keep  his  cattle,  notwithstanding  the  course  of  awardipg  a 
writ  de  retorno  babendo,^  which  is  a  right  judgment ;  for  the 
statute  has  not  altered  the  judgment  at  common  law,  but 
only  gives  a  further  remedy  to  the  avowant**  The  Court  of 
Common  Pleas,  in  Tumor  v.  Turner,  decided  contrary  to 
that  doctrine  of  Bathurst,  J^  See  5  B.  &  C.  303,  4.  per 
Holroyd,  J.,  delivering  judgment  of  court  in  Perreau  v, 
Bevan* 

When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retorno  habendo^  that  the 
cattle  are  eloigned,  the  defendant  may,  if  the  sheriff  has 
not  taken  any  pledges%  or,  what  amounts  to  the  same  thing, 
has  taken  such  as  are  insufiicient^  immediately,  without 
any  previous  proceedings  (9),  commence  an  action  on  the 
case*  (10)  against   the  sheriff;  in  which  action  (since  the 

7  5  T.  R.  195.  d  Rouae  v.  FftUenon,  16  Vin.  399, 400. 

z  Hefford  v.  Alger,  1  Taunt.  R.  218.  7  Mod.  387.  Leach*a  ed.  BuU.  N.  P. 

a  Moore  ▼.  Bowmaker,  2  Marsh.  81.  60.  8.  C. 

6  Taunt.  379.  S.C.  e  This  method  of  piooeeding  againat 

b  Tumor  ▼•  Turner,  2  Brod.  9l  Biog.  the  aheriff  was  settled,  after  much 

107.  debate,  in  Rouse  y.  Pattenon. 
c  Moyser  V.  Gray,  Cro.  Car.  446.  Anon. 

Sir  W.Jones,  278. 


,(9)  Formerly,  where  the  sheriff  had  taken  insufficient  pledges, 
it  was  the  practice  to  proceed  in  the  first  instance  hy  «cire  facias^ 
against  the  pledges.  A  detailed  account  of  this  method  is  given  in 
the  1st  YoL  of  Seijt  Wms.  ed.  of  Slsinders,  p.  195.  a.  n.  (3),  and 
Glib.  Repl.  cap.  2.  s.  VIL  4. 

(10)  In  this  action,  some  evidence  must  be  given  by  the  plaintiff 
of  the  insufficiency  of  the  pledges,  but  very  slight  evidence  is  suffi- 
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11  Geo.  2.  c«  19.  8.  23.J  in  cases  of  a  distress  for  rent 
arrear,  three  different  resolutions  have  taken  place  with  re- 
spect to  the  extent  of  the  sheriff's  liability.  The  first  cas^ 
decided,  that  the  statute  11  Geo.  2.  c.  19.  s.  93.  had  not 
enlai^ed  the  responsibility  of  the  sheriff,  and  that  the  value 
of  the  goods  distrained  ought  to  be  the  measure  of  the  da- 
mages against  him,  as  it  was  under  the  stat.  Westm.  2. 
(13  Edw.  1.)  c.  2.)  In  the  second  case",  it  was  resolved, 
that  as  the  proceeding  against  the  sheriff  was  an  action  on 
the  case  for  a  culpable  neglect  of  duty,  the  plaintiff  was  en- 
titled to  recover  a  full  compensation  for  the  injury  sustained 
,by  |)im  in  conseiquence  of  that  neglect,  although  such  com- 
pensation exceeded  double  the  value  of  the  Roods  distrained 
(11);  but  in  the  third  and  last  determination'  it  was  holden,  . 
that  the  sheriff  should  not  be  liable  any  further  than  the  sure- 
ties would  have  been,  if  he  had  done  his  duty,  and  taken  a 
bond,  and  they  had  been  sufficient;  and  that,  as  the  respon- 
sibility of  the  sureties  was  limited  by  the  statute  to  double 
the  value  of  the  goods  distrained,  that  sum  ought  to  be  the 
measure  of  the  damages.  The  sheriff  is  not  bound  to  war- 
rant the  sufficiency  of  the  pledges;  if  they  are  apparently 
responsible*,  it  is  enough.  The  expences  of  a  fruitless  action 
against  the  pledges  cannot  be  recovered  as  special  damages^ 
l^yond  the  penalty  of  the  bond,  unless  notice  be  given  to  the 
sheriff  of  the  intention  to  sue  thetifi. 


f  YcaT.Lethbridfs,  4T.R.  433.  i   Hipdle    v.   Blades,   5  Taunt.  S25. 
g  CoDcanea  v.  LeUkbridge,  2  H.  Bl.        1  Manb.  27.  8.  C. 

.  as.  k  Baker  t.  Garrat,  3  Bingb.  56. 
h  Bmns  y.  Brander,  2  H.  Bl.  547. 


cient  to  throw  the  burthen  of  proof  on  the  sheriff.  Saunden  v.  Dar- 
ling, Middz.  Sittings,  Trin.  10  Geo.  3.  C.  B.   Bull.  N.  P.  60. 

(11)  The  damages  given  by  the  jury  in  this  case  were  100/. 
The  rent  in  arrear  was  -  10  10    0 

The  cosU  of  the  replevin  suit        -        84    0    0 
Expense  of  de  reUjtno  habendo        -        5    0    0 

99  10    0 

The  value  of  the  goods  was  22/.  14t. ;  and  the  penalty  of  the  bond 
was  50/. — The  court'  permitted  the  verdict  to  be  entered  for  the 
whole  sum  (100/.)  found  by  the  jury.  In  Pattison  v.  Prowse,  the 
damages  given  by  the  iury,  for  which  judgment  was  entered,  were 
made  up  of  the  costs  of  the  replevin  suit,  and  the  rent  in  arrear,  but 
there  the  value  of  the  goods  was  more  than  the  sum  for  which  the 
judgment  was  entered. 
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Id  Richards  v.  Acton,  £  BL  Rep.  1220.  the  Court  of  Cbm* 
mon  Pleas,  on  a  summary  application,  made  a  rule  on  the 
sheriff,  under-sheriff,  and  the  replevin  clerk,  who  bad  reftised 
to  discover  the  names  of  the  pledges  taken  on  granting  the 
replevin,  to  pay  to  the  defendant  in  replevin  the  <fiunages  (19) 
and  costs  recovered  by  him. 

On  an  application  to  the  Court  of  C.  B.'  for  a  rule  to  shew 
cause  why  the  officer  of  the  court  below  should  not  pay  the 
costs  recovered  by  the  defendant  in  replevin,  on  account  of 
the  insufficiency  of  the  pledges  taken  by  him  de  retomo  ha- 
bendOy  the  court  refused  to  grant  the  rule ;  observing,  that 
the  defendant's  remedy  was  by  action,  there  not  having  been 
any  cause  in  the  court  at  the  time  when  the  replevin  bond 
was  taken. 


IV,  Of  claiming  Property ^  and  of  the  Writ  de  projmetate 

probandd* 

If  the  defendant  claims  property"*,  the  sberii^r's  power  to 
re-deliver  the  beasts  is  suspended,  and  the  plaintiff  must  sue 
out  a  writ  de  proprietate  probanddt  or  of  proving  property^ 
because  questions  of  property  cannot  be  determined  in  the 
county  court  without  the  king's  writ 

On  the  purchasing  the  vvrit  de  proprietate  probandd,  an  in- 
quest of  office  is  holden;  and  if  on  such  inquest  the  pro- 
perty be  found  for  the  plaintiff,  the  sheriff  is  to  make  deli- 
verance ;  but  if  it  be  found  for  the  defendant,  the  replevin 
by  plaint  is  (letermined,  and  the  sheriff  cannot  proceed  any 
further:  yet  the  plaintiff  may  bring  a  new  replevin  by  uftit; 
for  what  is  dqne  on  the  plaint  will  not  operate  as  a  b^,  be- 
cause it  is  not  connected  with  the  proceeding  by  writ. 

Property  must  be  claimed  by  the  defendant  in  person" ; 
it  cannot  be  claimed  by  his  bailiff  or  servant    A  bailiff  can- 

1  Tesseyman  v.  Giidart,  1  Bos.  &  Pui.  m  1  Inst.  145.  b. 

N".  R.  292.  n  1  Inst.  145.  b. 


(12)  Nothing  was  said  in  this  case  respecting  the  quantum  of  da- 
mages ;  but  it  IS  conceiyed,  that  since  the  case  of  Evans  v.  Brander, 
if  a  similar  application  sh,ould  be  made,  the  court  will  not  compel 
the  sheriff,  or  other  officer  granting  replevin,  to  pay  more  tnan 
double  the  value  of  the  goods  distrained. 
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not  claim  property  below»  because  being  only  servant  to 
another*  in  whose  right  be  has  taken  the  goods,  be  cannot  say 
that  they  are  bis  own ;  but  the  bailiff  above  may  plead  pro- 
perty in  a  stranger,  for  this  is  a  sufficient  reason  to  excuse 
Dim  fiom  dami^ies,  since  be  has  not  taken  the  plaintiff's 
goods  from  him. 


V.  Of  the  Process  for  removing  the  Cause  out  of  the  inferior 
Court  f  and  herein  of  the  Writs  of  Pone,  Recordari 

facias  hquelam,  and  aceedas  ad  Curiam, 

» 

Four  different  forms  of  writs  are  prescribed  by  law  for 
the  removal  of  the  proceedings  in  replevin  out  of  an  inferior 
into  a  superior  court : 

!•  The  writ  of  pone  at  common  law. 

3.  The  writ  of  pone  under  the  statute  of  Westminster  the 
2d  (13  Ed.  1.)  c.  9; 

3.  The  writ  of  recordari  facias  loquelam. 

4.  The  writ  of  aceedas  ad  curiam. 

1.  Of  the  Writ  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  insti^ 
tuted  by  writ  out  of  chancery,  and  the  plaintiff  was  desirous 
of  removing  them,  this  was  the  proper  form  of  writ  for 
that  purpose ;  but  the  |Jroceeding  in  replevin  by  writ  hav# 
ing  rallen  into  disuse,  the  writ  of  pone  has  consequently 
shared  the  same  fate ;  it  will  not  be  necessary,  therefore,  to 
trouble  the  reader  with  an  explanation  of  it  The  different 
forms  of  this  writ,  as  adapted  to  a  removal  into  the  Courts  of 
King^s  Bench  and  Common  Pleas  will  be  found  in  F.  N.  B. 
69.  M. 

f  4 

2.  Of  the  Writ  of  Pone  under  the  StUt.  Westm.  SdL 

At  the  common  law,  where  the  lord  avowed  taking  the 
distress  for  services  or  customs,  if  the  plaintiff  disavowed  (he 
tenure,  and  disclaimed  holding  of  the  avowant,  the  inferior 
court  had  not  any  iiirther  cognizance  of  the  suit,  and  the  pro- 
ceeding there  was  stayed ;  because  the  disclaimer  brought 
the  freehold  in  question,  which  the  county  court,  not  being  a 
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court  of  record,  bad  not  any  authority  to  try.  This  inconve- 
nience was  remedied  by  the  stat  Weatm.  S.  (IS  Ed.  1.  c.  2.) 
which  gave  the  avowant  in  this  case  the  writ  of  pone  to  re- 
move the  proceedings  into  the  king's  courts.  It  appears  from 
the  preamble,  that  the  avowant  is  entitled  to  this  writ  of 
pone,  as  well  where  the  proceedings  are  instituted  in  tbe  iiv- 
ferior  court  by  plaint,  as  where  they  are  commenced  by  wrii 
out  of  chancery.  There  is  one  passage  in  this  statute  which 
is  worthy  of  remark,  because  it  may  be  inferred  from  it,  that 
before  this  statute  the  defendant  in  replevin  could  not  remove 
the  proceedings  out  of  the  inferior  court  03)*  The  words 
are  these : 

Nee  per  istud  statuium  derogaiur  kgi  eammwu  usitaUe, 
quod  non  permmt  aliquod  placitum  poni  coram  juHiciairiU  {id 
peiitionem  defendentis;  quia  licet  primd  facie  videatur  teneng 
actor,  et  donUnus  dtfendens,  habtto  tamen  respectu  ad  hat 
quod  dominus  distrinxit,  et  sequitur  pro  servitiis  et  consuetu^ 
{Knibus  sibi  aretro  existetUious,  realiter  apparebit  potius 
actor,  sive  querens,  quam  defendens, 

9.  Of  the  Wrii  qf  Recordari  facias  loquelattu 

This  form  of  writ  is  adapted  to  the  removal  of  the  proceed- 
ings in  replevin^  when  they  have  been  instituted  in  the 
county  court  by  plaint,  and  not  by  writ;  and  as  tbe  method 
of  suing  by  plaint  has  superseded  the  ancient  method  of  pro- 
ceeding by  writ,  the  recordari  facias  loquelam  is  the  writ 
now  in  general  use.  By  this  writ  the  sheriff  is  commanded 
to  record  the  plaint,  and  when  recorded,  to  return  it  into  the 
King's  Bench  or  Common  Pleas,  at  a  fixed  day,  on  which 
the  parties  are  to  attend  in  court.  I'his  being  done^  the  su- 
perior courts  have  authority  to  proceed* 

.  When  the  record  is  removed',  and  tbe  party  declares  m 
banco,  the  plaint  is  determined.     Hence  advantage  cannot  be 
taken  of  a  variance  between  the  plaint  and  the  declaration  in 
.  tbe  superior  court. 

By  virtue  of  the  writ  of  re*  feu  lo,  the  plaint  may  be  re- 
moved either  by  tbe  plaintiff  or  defendant;  out  the  defendant 
must  allege  in  the  writ  some  cause  of  removal;  this  all^- 


o  F.  N.  B.  70  B. 


p  Haigieav6  v.  Aiden,  Cro.  Eliz.  543. 


{\Z)  I  am  aware  that  Sir  Edw.  Coke  has  given  a  different  expla* 
nation  of  this,  passags  in  the < 2d  Inst.  p.  339,  bat  his  explanatno 
seems  toi  be  at  variance  with  the  context.  ^ 
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tionS  however,  is  not  a  material  point  in  the  writ,  and  the 
defendant  may  avow  or  justify  the  takUijg;  imd  detention  on 
other  grounds. 

The  delivery  of  the  re.  /a.  h.  to  the  clerk  of  a  conntj 
court,  after  interlocutory  andi)efore  final  judgment,  is  a  bar 
to  any  further  proceeding  in  that  court. 

The  officer  of  the  inferior  court  cannot  refuse  paying  obe- 
dience tb  the  writ%  under  pretence  of  his  fees  not  having 
been  paid,  because  he  may  bring  an  action  for  such  fees« 

4.  Of  the  WrU  of  Accedas  ad  Curiam. 

This  writ  is  only  a  species  of  re.fcuh.  adapted  to  the  re- 
moval of"  replevins,  sued  by  plaint  in  the  Lord^^yOmrt.  It 
derives  its  name  from  the  language  of  the  writ,  '*  aecedas  ad 
curiam  W.  de  C.  et  in  %Ud  plmd  curid  recordari  facias  loquC" 
lam,  qwB  est  in  eddem  eund  sine  brevi  nostra,^  ^.  See  the 
form  of  this  writ  in  Gilb.  RepK  145.  ed.  1757. 

N.  If  the  writ  of  removal  is  made  returnable  on  the  first 
return  of  the  term%  it  is  incumbent  on  the  plaintiff  to  declare 
in  the  superior  court  within  four  days  before  the  end  of  that 
term ;  otherwise  the  defendant  (although  he  has  not  appeared) 
will  be  entitled  to  an  imparlance. 


\ 


VL  By  whom  a  Replevin  may  be  mainiained. 

To  maintain  replevin,  the  plaintifi^  ought  to  have  either  an 
absolute  or  special  property*  in  the  goods  in  question  vested 
in  him  at  the  time  of  the  taking  (14) :  A  mere  possessory 
right  is  not  sufficient". 

If  the  goods  of  a  feme  sole  are  taken^  and  she  marries,  the 

q  10  Ed.  2.  Avowxy,  213.  20  Ed.  3.    t  Bio.  RepL  fi.  8.  20. 

ATowiy,  130.  "    u  Per  cur.  in  Templcman  v.  Case,  10 

r  BevBii  ▼.  Pkothetk,  2  Binr.  1151.  Mod.  25. 

8  Thompeon  ▼•  Jordan,  2  Boa.  ft  PiiL 

137. 


(14)  There  are  two  kinds  of  prope^,  a  general  property  which 
every  absolute  owner  has,  and  a  special  properW,  as  goods  pledged 
or  taken  to  manure  his  lands,  or  the  like,  and  of  both  these  a  ieple<» 
vin  lies.    1  Inst.  14$,  b« 
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husbaDd  alone  may  (15)  sue  the  replevin;  becauae  the  pro- 
perty is  transferred  by  the  marriage,  and  vested  absolutely  in 
the  husband,  so  that  he  may  release  it;  and/  consequently, 
he  may  have  an  action  in  his  own  name  to  bring  bade  the 
property*. 

If  the  goods  are  taken  after  marriage,  husband  and  wife 
ought  not  to  join  in  the  replevin ;  but  if  they  do  join  in  the 
action,  and  after  verdict  a  motion  is  made  on  this  ground  in 
arrest  of  jud^m^nt^  it  will  be  presumed  that  the  husband  and 
wife  were  jomtly  possessed  of  the  goods  before  marriage,  and 
that  the  goods  were  taken  before  marriage,  in  which  case  the 
husband  and  wife  might  join^ 

Executors  may  maintain  replevin  for  the  goods  of  the  tes- 
tator taken  in  his  life-time^. 

Parties  who  have  a  loint  interest  in  the  distress  may  join 
in  the  replevin*,  but  wnere  the  interest  in  the  goods  taken  is 
several*,  there  ought  to  be  several  replevins. 


Vn.  Of  the  Jbeclaratum. 

r«ii^.— The  venue  must  be  laid  in  the  county  in  which 
the  distress  was  taken. 

Locus  in  ytio.— The  place  in  which  the  distress  was  taken, 
technically  termed  the  locus  in  quo,  as  well  as  the  viii  or  pa- 
rish, must  be  named  in  the  declaration ;  because  the  right  of 
caption  may  turn  on  the  place,  and  the  freehold  may  come 
ki  questions 

If  ihelbcus  in  quo  be  not  named,  the  defendant  may  take 
advantage  of  the  omission  by  special  demurrer*,  but  if  he 
plead  over,  the  defect  is  cured*. 

*  I*  ^'  ^'  I?'  ^'  „  Moor,  678.  8.  C.  under  the  name  of 

7  SoumetUz.y.Bfattaire,  Ca.Temp.  WardT.Lakin.    See  also  Read  and 

5!f^» '  V\  cr.  Hawke'a  cas^,    the   argnmenti   in 

*?ST^;P    IT         .  which  are  reported  in  Qedb.  186.  and 

a  3  H.  4. 16.  a.  1  Intt.  145.  b.  the  judgment  of  the  court  in  Hob. 

b  Bro.  Abr.  Rei>l.  pi.  12.  16.  and  1  Brownl.  176. 

5  L  !?•  **  t    .,      ^      «,.  *  BuUythoip  ▼.  Turner,  WiUe^  476. 

d  Ward  v.  LavUe,  Cro.  £hz.  806.       and  per  Biidpnan,  C.  J.,  1  Sidf.  10. 


(15)  Or  the  husband  and  wife  may  job.  Agreed  by  Loid  Haid- 
wicke,  a  J.,  in  Bourn  v.  Mattaire,  Ca.  Temp.  Hardw.  119.  Sec 
ante,  p.  280.  ^ 
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This  obligation  on  the  plaintiff  to  name  the  hcus  m  quo, 
hasy  from  the  fuppo^edl  (UfiicuUy  of  aae^rtaining  it  in  aU 
oaaeSf  been  frequently  considered  as  a  great  hardshipt  It 
must  be  admitted,,  that  if  the  law  requiseid  the  plaintiff  to 
name  the  place,  where  the  distrefia^waa^r^  taken,  such  a 
role  might  deaeire  censure;  hut  the  law  does  not  require 
rach  strictness ;  it  being  sufficient  for  the  plaintiff  to  naiM 
that  place  in  which  he  finds  the  defendant  jf>jm9^4^««oi»ef 
the  distress' ;  for  the  law  conaidera  the  distress  as  wrongfully 
taken  in  every  place  in  which  the  defendant  may  have  it  in 
hia  custody  {16). 

Hence  where  the  plaintiff  declared  of  a  taking  in  A.^,  and 
the  defendant  pleaded  nan  cepU  modo  eiformd^  the  plaintiff 
having  proved  that  he  found  the  cattle  in  the  possession  of 
the  defendant  in  A.,  it  was  ac^ud^ed  sufficient,  although  the 
defendant  proved,  that  he  first  to^  them  in  B.,  and  was  only 
driving,  them  through  A.  to  the  pound  (17)« 

{f  the  replevin  be  brought  in  an  inferior  court,  the  locus  in 
qup  must  be  alleged  to  be  within  the  jurisdiction  of  the 
cbujrt\  With  respect  to  the  description  of  the  goods  taken^, 
it  is  stated  in  some  of  the  books  as  a  rule,  that  the  goods 
nmst  be  described  in  the  declaration  with  such  certaintv,  that 
the  sheriff  may  make  a  re-deliverance  of  them.  The  follow- 
ing cases  contain  all  the  laming  on  this  subject : 

i  Fer  Cbambie^  J.,  3  Bos.  k  Pul.  481.    h  Quarles  v.  Searl^  C19*  Jac.  dQ. 
g  Walto^  V.  Kenop,  12  Wils.  364.  i  See  Boller'a  Nisi  Wvuh  p.  63. 


(16)  If  the  distress  be  taken  in  one  county,  and  carried  into  an- 
other, the  plaintiff  may  have  replevin  in  either  county,  because  it 
is  a  caption  ip  every  county  into  which  the  dirtress  is  taken  by  the 
deftndant.  F.  N.  B.  69.  1.  Doct.  Pla.  315.  See  also.  Bto.  Repl. 
pi;  63. 

(17)  If  the  defendant  never  had  the  goods  in  the  place  named  in 
the  declaration,  non  cepU  modo  etformd  seems  a  proper  pl^a,  where 
the  defendant  does  not  seek  a  return. 

The  plaintiff  declared  for  taking  guns  m  quodam  loco  vooatt  the 
Mipories ;  the  defendant  pleaded  non  oepil  modo  et  formd.  At  the 
trial  the  plaintiff  proved  the  taking  at  a  place  in  Surrey,  upon  which 
it  was  objected,  that  he  had  failed  in  provine  his  issue ;  to  which 
Pratt,  €•  J.,  assented,  observing,  that  ^where  the  defendant  does  not 
insist  on  a  return,  he  may  plead,  non  c^pit  modo  etfyrmdp  and  prove 
the  taking  to  be  at  another  place;  the  plaintiff  was  nonsuited. 
Johnson  v»  Wollyer,  Str«  507:. 
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Replevin  for  taking  bona  ei  caiaBa  nta^,  rur.  fwmddm 
parceir  lintei  ei  quandOm  pareelF  papyri  ipdus  quereniit ; 
the  defendant  avowed  the  taking  as  a  diatreas  for  rent  arrear. 
Verdict  Tor  tbe  plaintiff  with  entire  damages.  It  was  ob- 
jected, in  arrest  of  judgment,  that  *'  quondam  pareeff  papyri 
ei  Untef*  was  too  general  and  uncertain  a  description ;  and 
although  it  might  be  well  enough  in  trover  and  trespass,  yet 
it  was  ill  in  replevin ;  because  it  was  not  a  sufficient  direction 
to  the  juiy  in  assessing  the  damages,  nor  to  the  sheriff  in  re* 
delivering  the  goods:  but  Parker,  C.J.,  observed,  tfiat  al- 
though  tne  declaration  would  have  been  ill  on  demurrer,  yet 
the  pleadings  had  supplied  the  defect ;  because  the  defendant 
having  avowed  the  taking,  be  had  thereby  admitted  that  he 
knew  what  the  goods  were,  and  consequently,  both  parties 
agreeing  on  this  point,  the  only  question  was,  who  should 
have  them.  He  added,  that  it  would  not  be  of  any  advan- 
tage to  the  defendant  to  have  the  goods  particularized ;  be- 
cause, if  the  plaintiff  should  demand  500  reams  of  paper, 
and  prove  that  the  defendant  had  wrongfully  taken  one  only, 
yet  fie  would  be  entitled  to  recover,  agreeably  to  the  rule, 
that  in  actions  of  torts,  it  is  sufficient  for  the  plaintiff  to  prove 
part  only  of  his  declaration ;  and  as  to  the  necessity  of  an  exact 
description  of  the  goods  on  account  of  the  re-delivery  by  the 
sheriff  upon  the  reianC  habencT,  he  observed,  that  the  sheriff 
might  r^uire  the  defendant  to  shew  him  tbe  goods  (18),  and 
that  it  was  a  good  return  for  the  sheriff  to  make,  *'  that  no 
person  came  on  the  part  of  the  defendant  to  shew  him  the 
goods,**  and  that  such  a  return  might  be  found  in  Rastalfs 
Entries,  and  Dalton's  Sheriff,  c.  73^  Scrwhere  in  replevin 
for  taking  fourteen  skimmers  and  ladles^  and  three  pots  and 
covers^  an  exception  was  taken,  after  verdict,  in  arrest  of 
judgment,  to  the  declaration,  for  uncertainty  in  the  descrip- 
tion, in  not  expressing  how  manv  of  each  sort  were  taken : 
the  court,  adopting  the  reasons  of  Parker,.  C.  J*,  in  the  pre- 
ceding case,  were  of  opinion,  that^  the  declaration  was  suf- 
ficient, and  gave  judgment  for  the  plaintiff.  But  a  declara- 
tion in  replevin  for  taking  *'  divers  goods  and  chattels,**  was 
holden  insufficient^. 

k  Xempfter  ▼.  Nelson,  Fuch.  13  Ann.    1  Bern  v.  Mattaiic,  Ca.  Temp*  Ardw. 
4  Bftc.  Abr.  387.  dted  and  leoQgr-        134. 

nisett  in  Bern  ▼.  Matta^ei  Ga.  Temp,    m  Pope  ▼.  Tillman,  1  Moore,  (C.  P.) 
Hazdw.  121.  386.  7  Tannt.  642.  S.  C. 

I . 

■  ■ Ill  ■■     ■  I       11  H.    ■»■   I  ■■  ■  I  I      ■  II 

(18)  This  aigoment  has  frequently  been  ui]^,  when  exceptions 
in  arrest  of  judgment  have  been  made  in  actions  of  ejectment,  for 
uncertainty  of  description  in  the  declaration.  See  Portman  v.  Mor- 
gan, Cro.  Eliz.  465, 
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VIIL  Of  the  PleadingM: 

1«  Of  Pleas  m  Abatement^  and  her&in  of  the  Plea  of  Cepit  m 
alio  Loco, 

tt.  Oeneral  Issue* 

3m  Of  the  Avowry  and  Cognisance : 

1.  General  RuleSf  8(v,  relating  to  the  Avowry. 

2.  Of  the  Avowry  for  Damage  feasanU-^Pleas  in  Bar^^ 

Escape  through  Defect  of  Fences — Right  of  Common 
-^Tender  of  Amends. 

2»  Of  the  Avowry  for  Rent  Arrear^^PUae  m  Bar — Eoto- 
tion — Non  Dtmisit — Non  Temctt— A'efu  tn  Arrear^^ 
Tender  of  Arrears* 

4.  Property m  • 

5*  Statutes: 

1.  Of  Ltmitatione* 

%  Of  Set-off. 


K  Of  PUeu  m  Abatement,  and  herein  of  the  Plem  of  Cepit  in  alio 

Loco. 

There  is  a  difference  between  pleas  in  abatement  in  re- 
plevin, and  in  other  actions  arising  from  the  peculiar  nature 
of  the  proceedings  in  replevin.  In  other  actions,  as  actions 
of  assumpsit,  deot,  or  trespass,  the  plaintiff  is  not  put  in 
possession  of  any  thing  until  after  judgment  and  execution 
thereon ;  as  soon,  therefore,  as  the  writ  or  count  is  quashed, 
by  a  judgment  for  the  defendant,  on  a  plea  in  abatement, 
die  defendant  is  thereby  restored  to  the  same  situation  in 
which  he  wHs  before  the  action  was  brought:  but  in  reple- 
vin the  mere  quashing  the  writ  or  count  does  not  afford  the 
defendant  complete  redress,  the  plaintiff  being  in  posses- 
sion of  the  defendant's  goods  by  previous  delivery  from  the 
sheriff.  To  remedy  this  inconvenience,  and  to  entitle  him- 
self to  a  return  of  the  distress,  the  defendant  must,  to  a  plea 
of  abatement  in  replevin,  subjoin  a  suggestion  in  the  nature 
of  an  avowry  or  cognisance.  As  this  suggestion,  however, 
is  merely  for  the  purpose  of  a  return,  the  matter  of  it  is  not 
traversable".  To  the  plea  of  cepit  in, alio  loco,*  the  defendant 
must  add  a  suggestion  of  this  kind,  if  he  seeks  a  return. 

n  VofAH  caie,  S«ak.  93.  WUlet,  476.         o  Bn>.  Repl.  pi.  45.  Aaon.  SiOk.  04. 
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Of  the  Plea  of  Cepit  in  alio  Loco* 

The  defendant  pleaded  cepii  in  alio  loco^,  and  prayed 
judgment  of  the  court,  and  that  the  count  be  quasheo.  On 
demurrer,  the  question  was,  whether  the  plea  oueht  not  to 
have  prayed  judgment  of  the  writ ;  but  it  was  insisted,  that 
the  place  being.mentioned  in  the  count  only,  and  not  in  the 
writ,  the  exception  was  properly  taken  to  the  count,  where  the 
fault  was.  The  court  gave  judgment  for  the  plaintiff,  being 
of  opinion  that  the  conclusion  was  good.  But  though  this 
plea  properly  .concludes  with  a  prayer  of  judgment  of  the 
count  or  declaration,  yet  in  a  case^  where  to  replevin  for 
taking  the  plaintiff's  goods,  at  the  parish  of  St.  Mary-le-Bow, 
in  the  wara  of  Cheap,  in  London,  the  defendant  in  bis  plea 
prayed  judgment  of  the  declaration,  because  he  took  the 
goods  in  the  parish  of  St  Martin,  Ludgate  Without,  in  the 
ward  of  Farringdon  Without,  in  London,  m  a  certain  dwelling- 
house  there,  called  the  White  Swan,  without  this,  that  he 
took  them  at  the  parish  of  St  Maiy-le*Bow,  in  the  ward  of 
Cheap,  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment  of  the  declaration,  and  added  a  suggestion  in  the 
nature  of  an  avowry  for  a  return ;  it  was  holden,  that  the  plea 
of  the  defendant  was  a  plea  in  bar,  and  not  a  plea  in  abate- 
ment, for  the  following  reasons ;  1st,  because  the  place  in  re- 
plevin is  of  the  essence  of  the  action,  otherwise  the  defendant 
m  replevin  could  not  demur  for  want  of  a  certain  place  in 
the  declaration ;  9dly.  because  in  a  plea  in  abatement,  an  ob- 
jection cannot  be  made  for  any  defect  in  the  declaration ;  in 
support  of  this  reason,  Hastrop  v.  Hastings,  Salk.  21S.  was 
cited ;  3dly,  l>ecause,  upon  inquiring  of  the  officers  in  the 
Court  of  Common  Pleas  and  in  tUe  King's  Bench,  it  wp  not 
found  that  an  affidavit  had  ever  been  made  of  the  truth  of 
this  plea,  as  is  required  in  pleas  in  abatement  by  Stat  4  ft  5 
Ann.  c.  16. ;  nor  were  defendants  obliged  to  put  in  such  pleas 
within  the  first  four  days  of  the  term,  as  pleas  in  abatement 
must  be  by  thecourse  of  the  court ;  4thly, because  it  appeared, 
by  the  manner  of  pleading  these  pleas  and  the  judgment 
given  upon  them,  that  they  had  always  been  considered  as 
pleas  in  bar' ;  lastly,  because  whoever  pleads  a  plea  in  abate- 
ment must  shew  that  the  plaintiff  can  have  a  better  writ, 
whereas  he  cannot  have  a  better  writ  in  the  present  case ;  for 
it  is  in  the  usual  form,  as  appears  by  the  register,  fo.  81.  and 
Glanville,  1. 12.  c.  12. 

p  bockett  y.  Bootii,  B.  R,  E.  1  G.  2.    r  1  Rut.  Entr.  555.  pi.  4, 5, 556.  pt.  7. 
MSS.  Thompe.  £nt  274.  pi.  1 1.  Clift*a  Entr. 

q  BoUyOioipe  ▼.  TnMier,  WUki,  475.         644. 
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2.  The  General  Imu. 

The  general  issue  in  replevin  is  **  non  cefitr  by  which  the 
property  is  admitted  to  be  in  the  plaintiff,  and  the  caption 
only  put  in  issue. 

3»  Of  (&e  ^voiorjf  avid  Co^ntiance  .- 

!•  General  rvIeSf  §fv*  relating  to  the  Avowry* 

2.  Of  the  Avowry  for  Damage  feaeant — PUat  m  Bar — 

Escape  through  Defect  of  Fences — Bight  of  Common 
^^Tender  of  Amends. 

3.  Of  the  Avowry  for  Bent  Arrear^^PUas  m  Bar— £tnc- 

tion^'^Non  DmisiU^Non  TenuiU — Biens  in  Arrear-^ 
Tender  of  Arrears 

1.  General  Rules^  ^c.  relating  to  the  Avowry. — The  avowry 
or  cognisance,  which  is  in  the  nature  of  a  declaration,  ought 
to  contain  sufficient  Dnatter^  upon  which  the  avowant,  or 
person  making  cognisance,  may  have  judgment  for  a  return 
(10).  But  if  the  avowry,  &c.  be  defective  in  form,  or  if  cir- 
cumstance of  time,  place,  &c.  should  be  omitted,  such  omis- 
sion may  be  helped  by  the  plea  of  the  adverse  pHEtrfy ;  other- 
wise it  is  of  a  defect  m  substance*.  The  avowiy*,  &c.  must 
answer  every  material  part  of  the  declaration ;  hence,  if  the 
plaintiff  alleges  a  takmg  in  two  places,  and  the  defendant 
avows  as  to  one  only,  it  is  a  discontinuance.  So  if  the  decla- 
ration be  for  taking  goods",  chattels,  and  beasts,  and  the 
avowry  is  confined  to  the  taking  the  beasta  only,  it  will  be 
bad  on  demurrer. 

By  Stat  4  Ann.  c.  16.  s.  4.  any  defendant  in  any  action,  or 
any  plaintiff  in  replevin,  in  any  court  of  record,  may,  with 
leave  of  the  court,  plead  as  many  several  matters  thereto  as 
he  shall  think  necessary  for  his  defence.  An  avowant  is  a 
defendant  within  the  meaning  of  this  section,  and  may  plead 
several  avowries  with  leave  of  the  court  (fiO), 

f  Btttt*a  case,  C.  B.  7.  Kep.  S6.  a.  u  Hunt  v.  Biainai,  4  Mod.  402. 

t  Weeks  V.  Speed,  Salk.  94. 


(19)  **  In  replevin,  becaose  the  avowant  is  to  have  a  return,  he 
ought  to  make  a  good  title  m  omnSbus.^*  Per  cor.  Goodman  v. 
Aylin,  Yelv.  148. 

(20)  I  am  not  aware  of  any  authority  for  this  position,  bat  it  has 
been  so  considered  in  practice,  and  it  is  confirmed  by  the  case  of 
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In  replevin'  for  taking  cattle',  the  defendant  made  cogni- 
aauce  as  bailiff  to  J.  S. ;  the  plaintiff  traversed,  the  defend- 
ant being  bailiff  to  J.  S.  On  demurrer,  after  ai^utnent, 
it  was  holden,  that  the  traverse  was  well  taken ;  for  altboagh 
J.  S.  had  a  right  to  take  the  cattle,  yet  a  stranger,  without 
bis  authority,  could  not ;  and  that,  as  both  parts  of  the  cog- 
nisance  must  be  true,  an  answer  to  either  part  was  suffi- 
cient (21). 

'2.  Of  the  Avowry  for  Demote  /eflwan^.-— The  defendant 
may  state  in  his  avowiy,  that  the  locus  in  quo  was  bis  soU 

X  Trevelian  ▼.  Pjroe,  Sslk*  107. 


Stone  V.  FoTsyfh,  DongL  708.  n.  2.  where  an  avowant  was  consi- 
dered as  a  defendant  within  the  5th  section  of  the  same  statute, 
and  holden  to  be  liable  to  pay  costs  on  the  avowries  found  against 
hivu 

(21)  Prior  decisions  on  this  point  are  venr  contradictory.  I 
have  abridged  the  last  determination,  which  has,  I  believe,  been 
ooasidered  as  law  ever  since.  It  was  recognised  by  Burnett,  J.  in 
George  v.  Kincb,  T.  17  &  18  G.  2.  C.  B.  7  Mod.  481.  Leach's  ed. 
where  he  says,  **  This  distinction  as  to  traversing  of  commands  is 
hid  down  in  Trevelian  v.  Pyne,  nameljr,  that  in  eknuum  fregitf  the 
command  is  not  traversable;  bat  it  is  otherwise  in  replevin,  or 
trespass  laid  transitorily,  as  for  taking  cattle  or  ^oods.  In  trespass 
quan  ddutum  fregitf  which  is  a  local  trespass,  if  defendant  justify 
an  entry  into  the  close  by  the  command  of,  or  as  bailiff  to  A.,  in 
'whom  ne  alleges  the  freehold  to  be,  the  plaintiff  cannot  in  bis  re- 
plication traverse  such  command,  because  it  would  admit  the  free- 
nold  to  be  in  A.,  and  not  in  himself,  which  would  be  sufficient  to 
bar  his  action,  although  the  defendant  had  no  such  command*; 
for  it  is  not  material  that  the  defendant  has  done  wrong  to  a  stranger, 
if  it  be  not  any  to  the  plaintiff.  But  in  replevin  or  trespass  for 
taking  goods  pr  cattle,  if  the  defendant  justify  by  a  comn^and  from, 
or  as  oailiff  to  A.,  in  whom  he  states  a  title  to  take  them  as  for  dis- 
tress or  other  cause,  there  it  may  be  material  to  traverse  the  com- 
mand or  authority ;  for  though  A.  has  a  right  to  take  the  goods  or 
cattle,  yet  a  stranger  who  had  not  any  authority  from  him,  will  be 
liable;  so  that  both  parts  of  the  defendant's  plea  must  be  true,  and, 
therefore,  an  answer  to  any  part  is  sufficient."  In  Robson  v.  Doug- 
las, Trio.  1681,  C.  B.  Freem.  535.  it  was  admitted  by  the  court,  tmit 
the  plaintifiP^in  replevin  might  traverse  the  defendant's  being  bailiff. 
If  the  reader  wishes  to  pursue  the  subject,  he  will  find  the  authorities 
bearing  upon  this  point  collected  in  Seijeant  Williams's  Saunders, 
vol.  I.  p.  347.  c.  note  (4). 

*  Tbk  distinction  it  now  exploded,  sod  the  plaintiff  majr  trsvene  tbe  oom- 
mand  in  ttespsss  qa.  cL  fir.  ai  well  as  in  replevin.    Cbamben  ▼.  Donaldson,  U , 
£ast,6S. 
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and  freehold^  (without  specifying  whether  he  had  an  estate 
ID  fee,  lee-tail^  or  for  life,)  and  that  be  took  theplaintiflf's 
cattle  because  they  were  doing  damage  there.    From  this 

Elea  it  will  be  intended,  that  it  is  the  avowant's  sole  free- 
old,  and  in  his  own  right;  consequently,  if  the  avowant  , 
be  seised  merely  in  right  of  his  wife,  that  ought  to  be  spe- 
cially stated^;  and  although  this  general  form  of  pleadmg 
soil  and  freehold  be  allowed,  yet  if  the  defendant  does  not 
pursue  this  form,  but  merely  alleges  that  he  is  seised^  without 
shewing  of  what  estate,  the  avowry  will  be  bad  on  special 
demurrer*  for  uncertainty.  So,  it  seems,  if  defendant  plead 
by  way  of  justification  of  the  taking,  that  he  vf^A  possessed 
(22)  of  a  messuage,  with  common  appurtenant,  and  that  the 
plaintiff  *s  cattle  were  doing  damage  on  the  common,  and 
conclude  in  bar  without  praying  a  return^  such  plea  is  bad\ 
As  tenants  in  common  must  join  in  actions  concerning  the 
personalty^,  one  tenant  in  common  cannot  avow  alone  for 
taking  cattle  damage  feasant;  because  it  is  an  injury  to  the 
possession,  and  an  avowry  of  this  kind  is  in  the  nature  of  a 
declaration  in  trespass  for  an  injury  done  to  the  possession. 
An  avowry  for  damage  feasant  in  a  place  where  the  avowant 
had  a  right  of  common^  must  allege  special  damage,  viz.  that 
the  avowant  could  not  enjoy  his  common  in  so  ample  and 
beneficial  a  manner.  The  declarations  of  the  person  under 
whom  a  defendant  makes  cognisance  are  not  evidence  for 
the  plaintiff^ 

Pleas  in  Bar,    Escape  through  Defect  of  Fences.^^In  a 
plea  in  bar  of  an  avowry  for  taking  cattle  damage  feasant, 

7  Bonner  v.  Walker,  Cro.  EUs.  524.  b  CuUey  v  Speannan,  2  H.  Bl.  380. 
z  Saanden  ▼.  Hustey,  Garth.  9.  1  Ld.    c  Woolton  ▼.  Salter,  3  Lev.  104. 

Raym.  332. 2.  Lutw.  1231 .  d  Hart  t.  Horn, 2  Camp.  N.  P.  C.  d2. 

a  Hawkins  v.  Ecklei,  2  Bot.  &  Pul. 

369. 


(22)  There  is  a  difference  in  this  respect  between  replevin  and 
trespass  for  taking;  cattle  or  goods ;  for  to  trespass  for  taking  cattle 
or  goods,  the  defendant  may  plead  generally  that  he  was  possessed 
of  a  close,  and  that  he  took  the  cattle  or  goods  damage  feasant 
therein.  Anon.  Salk.  643.  11  Mod.  219.  S.  C.  ut  videtur,  ander 
the  name  of  Harrington  v.  Bush.  Searl  v.  Bunion,  2  Mod.  70. 
Langford  v.  Webber,  Carth.  9.  3  Mod.  132.  S.  C.  The  re^on  of 
this  distinction  appears  to  be  this,  that  where  the  interest  of  the 
land  is  not  in  question,  the  defendant  may  justify  upon  his  own 
possession  against  a  wrong  doer.  But  such  a  justificaUon  will  not 
be  good  as  against  the  person  who  has  the  title  to  the  land,  and  who 
makes  an  entry  in,  and  puts  the  cattle  or  goods  there  in  pursuance  of 
that  title.    Taylor  v.  Eastwood,  1  East*  212. 

Vol.  II.  L  l 
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yiz.  that  the  caltle  escaped  from  a  public  highway  into  the 
locus  in  quo,  through  defect  of  fences,  it  must  be  shewn,  that 
they  were  pcusing  on  the  highway  when  they  escaped ;  it  is 
not  sufficient  to  state,  that  being  in  the  highway  they  escaped ; 
for  that  word  is  equivocal,  and  does  not  shew  whether  the 
cattle  were  passing  and  repassing,  or  whether  they  were  tres- 
passing on  the  highway?  (23). 

Righi  of  Common. — To  an  avowry  for  damage  feasant,  a 
right  of  common  may  be  pleaded  in  bar  (d4). 

In  a  prescription  for  a  right  of  common  during  a  certain 
portion  of  the  year  only^  it  must  appear  on  the  face  of  the 
plea,  that  the  right  was  exercised  during  the  time  allowed. 

In  an  avowry  the  defendant  stated*,  that  hi  was  seized  in 
fee  of  a  messuage,  with  the  appurtenances,  situate,  &c.  "and 
that  he  and  all  those  whose  estate  he  hadyrom  time  whereof, 
^c.  have,  and  of  right,  during  all  the  time  aforesaid,  ought  to 
have  had,  and  still  of  right  ought  to  have,  common  of  pasture 
ip  the  place  in  question  for  a  certain  number  of  cattle  as 
appurtenant  to  the  messuage."  Oh  special  demurrer,  assign- 
ing for  cause,  that  it  was  not  stated  in  the  avowry  at  what 
time,  or  for  what  period  of  time,  the  avowant  had  common 
of  pasture  in  the  place  in  question,  nor  whether  he  had  com- 
mon every  year,  or  in  what  part  or  period  of  the  year;  the 
avowry  was  holden  to  be  baa. 

A  copyholder  claiming  common  in  the  soil  of  other  per- 
sons than  the  lord^,  cannot  prescribe  in  his  oum  name  on  ac- 
count of  the  weakness  of  his  estate ;  he  ought  to  prescribe 
in  the  name  of  the  lord,  viz.  '*  that  the  lord  of  the  manor 

e  DovastoD  v.  Payne,  2  H.  Bl.  627.  g  Hawkins  v.  Eckles,  2  Bos.  &  Pul. 
f  Cro.  Jac.  637.  359. 

h  4  Rep.  31 .  b. 


(23)  **  If  the  cattle  of  one  person  escape  into  the  land  of  another, 
it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if  the  cattle 
were  trespassers  in  the  close  whence  they  came.'*  Per  Heath,  J.  in 
Dovaston  v.  Payne,  2  H.  Bl.  527.  See  also  a  similar  opinion  ex- 
pressed by  Wilmot,  C.  J.  in  3  Wils.  126. 

'  So  in  an  action  for  digging  a  pit  in  a  common,  into  which  the 
plaintiff's  mare  fell  and  was  Killed ;  it  was  holden,  that  the  declara- 
tion ought  to  have  stated,  that  the  mare  was  lawfully  on  the  com- 
mon, otnerwise  the  diegins  the  pit,  as  against  the  plaintiff,  was  jus- 
tifiable, and  although  tne  maintiff 's  mare  fell  in,  yet  it  was  dafiuittm 
absque  injurid,    Blyth  v.  Topham,  Cro.  Jac.  158. 

(24)  For  the  nature  of  this  right  see  ante,  tiU  Common. 
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and  all  his  ancestors,  and  all  those  whose  estate  he  has,  had 
common  in  such  a  place  for  himself  and  his  tenants  at  will," 
&c.  But  where  a  copyholder  claims  common  in  the  soil 
4^  tie  lordt  then  he  cannot  prescribe  in  the  name  of  the  lord ; 
for  the  lord  cannot  prescribe  to  have  common  in  his  own  soil, 
and  as  the  copyholder  cannot  prescribe  in  his  own  name,  he 
must  allege^  that  *^  within  the  manor  there  is  a  custom  from 
time  immemorial,  that  all  customary  tenants  of  certain  mes- 
suages have  common  in  such  a  place/*  kc.  (25).    The  loid 

i  Gatewaid*8  case,  6  Rep.  60  b. 


(25)  "  If  the  issue  be  on  a  right  of  common,  which  depends  on  a 
custom  penrading  the  whole  manor,  the  evidence  of  a  commoner  is 
not  admissible,  TOcanse  as  it  depends  upon  a  castom,  the  record  in 
that  action  would  be  evidence  in  a  subsequent  action  brought  by  that 
very  witness  to  try  the  same  right ;  therefore  there  is  a  good  reason 
for  not  receiving  his  testimony  in  such  case.  But  the  same  reasoti 
does  not  hold  where  common  is  claimed  by  prescxiption  in  right  of 
a  particular  estate ;  because  it  does  not  follovr,  if  A.  has  a  prescriptive^ 
fight  of  common  belouging  to  his  estate,  that  B.,  who  nas  another 
estate  in  the  same  manor,  must  have  the  same  right ;  neither  would 
the  judgment  for  A.  be  evidence  for  B. ;  and  yet  there  are  cases» 
which  lay  it  down  as  a  general  rule,  that  one  commoner  is  in  no  case 
a  witness  for  another."  Per  Buller,  J.  in  Walton  v.  Shelley,  1  T. 
R.  302.    Harvey  v.  Collison,  ante  p.  425.,  S.  P. 

The  plaintiff  prescribed  for  common  of  pasture,  upon  Hampton 
Common,  for  all  cattle,  levant  and  couchant  upon  this  ancient  mes- 
suage, &c.*  as  appurtenant  thereto,  and  declared  that  the  defendant 
was  bound,  by  reason  of  his  occupation,  to  repair  the  fence  of  his 
close  contiguous  to  the  common,  and  permitted  it  to  be  ruinous, 
whereby  the  plaintiff's  cattle  escaped,  and  plaintiff  lost  the  use  of 
them.  At  the  trial,  the  plaintiff  called  several  witnesses,  inhabit- 
ants of  Hampton,  who  deposed,  that  all  inhabitants  of  Hampton, 
paying  church  and  poor,  had  a  right  to  turn  their  cattle  upon  the 
common.  The  court  held,  that  the  question  to  be  considered  was, 
whether  commoners,  having  a  common  interest  in  the  preservation 
of  this  hedge,  could  be  competent  witnesses  for  each  other  ?  It 
might  be,  that  no  one  was  bound  to  repair  it.  It  might  be,  that  a 
hay  ward  was  usually  paid  by  the  commoners  to  keep  their  cattle  on 
the  common*  But  the  production  of  this  record  would  be  evidence 
for  another  oommoner,  thait  the  occupier  of  the  adjacent  land  vras 
bound  to  repair  this  fence.  The  commoner,  therefore,  would  derive 
an  advantage,  by  exonerating  himself  from  the  charge  of  maintain- 
ing a  hayward,  if  he  could  throw  on  this  defendant  the  charge  of 
repairing  the  hedge,  and  consequently,  he  was  interested  in  the  event 
of  the  suit. 

*  Anseombe  v.  Shore,  1  Taunt*  R.  361. 
L  l2 
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of  a  nfianor  may,  in  reapect  of  common  land  in  bia  own  manor, 
have  a  right  to  turn  nia  own  aheep  on  the  common  of  an 
adjoining  manor*^. 

A  custom  that  every  inhabitant  within  any  ancient  mes- 
suage in  an  ancient  vill,  by  reason  of  bis  commorancy  therein, 
has  had  common  in  the  place  in  question,  is  bad ;  for  inha- 
bitants, unless  they  are  incorporated,  cannot  prescribe  to  have 
profit  in  another  soil,  but  only  in  matters  of  easement,  as  in 
a  way  to  a  church,  or  in  matters  of  discharge,  as  to  be  dis- 
charged of  toll  or  of  tithes.  But  although  inhabiianis^  on  ac- 
count of  the  vagueness  of  the  description,  cannot  claim  a 
right  in  cdieno  solo,  yet  the  occupiers  ot  houses  or  land  may, 
by  custom,  claim  such  right  Adm.  per  cur.  in  Bean  v.  Bloom, 
9  Bl.  R.  998. 

If  issue  be  joined  on  a  plea  prescribing  for  a  right  of  com- 
mon generally",  and  the  Jury  find  that  the  party  prescribing 
has  a  right  of  common,  paying  one  penny  for  it :  this  find' 
ing  will  not  support  the  plea ;  for  the  prescription  is  entire, 
and  the  payment  of  one  penny  annually  is  parcel  of  the  pre- 
scription, and  it  shall  be  intended  to  be  as  ancient  as  the  com- 
mon. So  if  a  right  of  common  be  claimed  in  certain  land% 
and  it  is  found  that  the  common  has  been  released  in  part  of 
the  land,  such  finding  will  not  support  the  right  claimed. 
So  where  the  prescription  is  for  common  for  all  commonable 
cattle*^,  evidence  of  a  right  of  common  for  sheep  and  horses 
will  not  maintain  the  issue ;  but  if  the  party  has  a  general 
common,  and  prescribes  for  common  for  any  particular  sort 
of  cattle,  this  will  be  good^  So  where  the  prescription  was 
for  common  for  100  sheep,  and  it  appeared  in  evidence,  that 
the  party  was  entitled  to  common  for  100  sheep  and  6  cows, 
it  was  holden  to  be  good**.  See  also  Fountain  v.  Cook,  post 
tit  Trespass,  Right  of  Way,  S.  P.  (26). 

Where  a  prescriptive  right  of  common  is  pleaded',  and 
issue  is  joined  on  the  prescription,  and  there  is  a  verdict  in 

k  B.ofaeftoii¥.Court,5  B.ftC.  917.  o  Priog:  t.  Henley,  per  Waid,  C.  B. 
I  Smith  T.Gatewood,  Cro.  Jac.  152.        BuU.  N.  P.  59.     See  alBo  Rogen  ▼. 

6  Rep.  59.  b.  Allen,  ante,  p.  814, 5. 

m  Lovelace   t.  Reignolds,  Cfo.  Elis.  p  Adm.S.  C. 

669.  q  Boshwood  t.  Pond,  Cro.  Eliz.  722. 

n  Rothenim  ?.  Oreen,Cro.  Eliz.  593.  r  Stenaei  ▼.  Hog,  1  Saimd.  225. 


(26)  But  it  was  said  by  Walmesley,  if  the  jury  had  found  that  be 
had  common  for  120  sheep,  and  no  more  of  the  same  kind  than  be 
had  alleged,  be  bad  failed. 


REPLEVIN.  1197 

• 

favour  of  the  right,  the  want  of  averring  that  the  plaintiff  V 
cattle  were  in  that  part  of  the  land  in  which  the  common  is 
claimed,  or  that  the  cattle  were  levant  and  coucbant  upon  the 
land  of  the  plaintiff,  is  aided  by  the  statute  of  jeofail. 

Tender  of  Amends. — ^Tender  of  amends  before  the  taking 
of  a  distress  makes  the  distress  unlawful,  and  in  such  case  an 
action  of  trespass  may  be  maintained  for  taking  the  cattle*. 
Tender  of  amends  c^ter  distress,  and  before  impounding^ 
makes  the  detainer  unlawful,  and  gives  the  plaintiff  a  right  of 
action  for  detaining  his  cattle. 

The  Stat  SI  Jac.  1.  c.  16.  s.  5.  by  which  it  is  enacted, 
**  that  in  all  actions  of  trespass  quare  clatuumfregU  wherein 
the  defendants  shall  disclaim  in  their  plea  to  make  any  title 
or  claim  to  the  land  in  which  the  trespass  is  by  the  declara- 
tion supposed  to  be  done,  and  the  trespass  be  by  negligence, 
or  involuntary,  the  defendants  shall  be  admitted  to  plead  a 
disclaimer,  and  that  the  trespass  was  by  negligence  or  invo- 
luntary, and  a  tender  or  offer  of  sufficient  amends  for  such 
trespass  before  action  brought,"  is  confined  to  actions  of  tres- 
pass, and  does  not  extend  to  replevin^ 

Avowry,  %c.for  Rent  Arrear.^^At  the  common  law,  it  waa 
necessary  for  a  termor,  in  an  avowry  for  rent  due  from  his 
tenant,  to  show  out  of  what  estate  and  in  what  manner  the 
term  was  derived,  because  particular  estates  being  created  by 
agreement  of  the  parties  out  of  the  primitive  estate,  it  was 
the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particular 
estate". 

To  obviate  the  difficulties  which  the  avowant  for  rent 
arrear  had  to  encounter  in  setting  forth  long  and  intricate 
titles,  it  was  enacted  by  stat.  11  G.  9.  c.  19.  s.  99.  that  de- 
fendants in  replevin  might  avow  or  make  cognisance  gene^ 
raUy,  that  the  plaintiff  in  repleviij,  or  other  tenant  of  the 
lands,  whereon  the  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent  during  the 
time  wherein  the  rent  distrained  for  incurred,  which  rent  was 
then  and  still  remains  due ;  or  that  the  place,  where  the  dis- 
tress was  taken,  was  parcel  of  such  certain  tenements  bolden 
of  such  honour,  lordsnip,  or  manor,  for  which  tenements  the 
rent,  relief,  heriot,  or  other  service  distrained  for,  was  at  the 

1  2  Inst.  107.  u  Scilly  v.  Dally,  Salk.  562.  Garth.  445. 

t  Allen  ▼.  Bailey,  Lutw.  1596.  Ld.  Raym.  331.  S.  C.  Reynolda  y. 

Thorpe^  Str.  796. 
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time  of  such  distress,  and  still  remains  due  (27)»  without  fur- 
ther setting  forth  the  grant,  tenure,  demise,  or  title:  and  if 
the  plaintiff  shall  become  nonsuit,  discontinue,  or  have  judg- 
ment against  him,  defendant  shall  recover  double  costs. 

It  is  not  necessary  in  an  avownr  for  rent  under  this  statute, 
to  aver  that  the  rent  continued  in  arrear'  at  the  time  of 
making  the  avowry.  This  statute  does  not  extend  to  a  rent 
charged  Proof  of  payment  of  rent  to  the  avowant  is  prim& 
facie  evidence*,  that  he  is  owner  of  the  land.  Evidence  that 
plaintiff  held  under  an  agreement  for  a  lease,  (where  rent  has 
S^ot  been  paid)  will  not  support  an  avowry  or  cognisance  un- 
der this  statute,  viz.  that  plaintiff  held  by  virtue  of  a  demise ; 
for  there  is  not  any  demise  either  expressed  or  implied*.  Se- 
cus,  where  rent  has  been  paid^.  Tenant  from  year  to  year, 
during  a  current  year,  entered  into  an  agreement  for  a  lease 
to  be  granted  to  him  and  A.  B. ;  and  from  that  time  A.  B. 
entered  and  occupied  jointly  with  him.  It  was  faolden%  that 
by  this  agreement  and  the  joint  occupation  under  it,  the  for- 
mer tenancy  was  determined,  although  the  lease  contracted 
for  was  never  granted. 

The  sum  stated  in  the  avowry  or  cognisance  to  be  due  for 
rent  is  not  material ;  for  if  it  appears  that  less  rent  is  due  than 
defendant  has  avowed  or  made  cognisance  for,  yet  is  lie  enti* 
tied  to  recover  for  so  much  as  is  due'.  Where  the  avowiy 
is  for  parcel  of  a  rent*,  or  penalty'  only,  it  ought  to  shew 
that  the  residue  has  been  satisfied  or  discharged,  otherwise  it 
will  be  bad  on  demurrer*.  If  the  defendant  avow  far  so 
inuch  rent  arrear^  part  whereof  is  not  due  at  the  time  of  the 
distress,  and  enters  judgment  for  the  whole,  it  will  be  error; 
but  it  may  be  cured  before  judgment,  by  abating  the 
avowry  as  to  the  part  not  as  yet  due  ($8).    Money  may  be 

X  Clarke  ▼.  Davia,  7  Taunt.  72.  d  Said  by  Loid  EUenboroiigfa,  C.  J.  in 
y  Bulpit  y.  Clark%  1  Bos.  &  Pol.  N.  R.        ForQr  t.  Imber,  6  East,  437.  to  b«  the 

56.  constant  proctioe. 

z  Rogers  t.  Pitcher,  6  Taunt.  202.  e  Hunt  v.  Braines,  4  Mod.  402. 

a  Hegan  v.  Johnson,  2  Taunt.  148.  f  Holt  v.  Sauibach,  Cro.  Car.  104. 

b  Knight  t.  Benett,  8  Biugb.  361.  g  Johnson  v.  Baiaes,  12  Mod.  84. 

c  Hamcrton  v.  Stead,  3  B.  &  C.  478.  h  Richards  v.  Comibrth,  Salk.  680. 


(27)  Nil  habuii  tn  UMmanHs  cannot  be  pleaded  in  bar  to  an 
avowry  for  rent  artear  under  th»  statute.  Syllivan  v.  Stiadling» 
2  Wils.  208.  Nor  a  plea  which  amounts  to  nil  habuit.  Alchome 
V.  Gomme,  2  Bingh.  54.  See  also  Parry  v.  House,  Holt,  N.  P.  C.  489. 
But  see  post,  Taylor  v.  Zamira. 

(28)  See  1  Williams^s  Saunders,  285.  n.  6.  8.  and  Harrison  v. 
Bamhy,  5  T.  R.  248. 
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paid  Into  court  on  an  avowry  for  rent  arrear'.  A  rent  is 
granted  to  A*  for  a  term  of  years,  with  a  clause  in  the  deed, 
that  A.  and  his  heirs  may  distrain  for  the  rent  during  the 
term :  A.  dies;  the  executor  shall  have  the  rent  and  distrain 
for  it,  and  not  the  heir^  One  joint  tenant  may  distrain  for 
the  whole  rent',  but  he  ought  to  avow  for  part  only  in  his 
own  right,  and  for  the  residue  he  ought  to  make  cognisance 
as  bailiff  to  his  companion.  Parceners  must  join  in  an 
avowry  for  rent  arrear".  A.  and  B.  were  tenants  in  common 
in  fee  of  land* ;  A.  granted  a  lease  for  years  of  his  moiety  to 
C  reserving  a  rent ;  C.  assigned  the  lease  to  B. ;  itwasholden^ 
that  A.  might  distrain  upon  B.  for  rent  arrear,  and  avow  for 
taking  the  distress  in  any  part  of  the  land.  An  avowry,  jus- 
tifying the  taking  a  distress  for  rent  arrear  for  ready- furnished 
lodging,  is  good ;  it  having  been  holden,  that  a  landlord  is 
entitled  to  distrain  for  the  rent  of  ready-furnished  lodgings^ 

Pleas  in  bar.  Eviction.'-^To  an  avowry  for  rent  arrear, 
the  plaintiff  may  plead  in  bar  an  eviction  or  expulsion ;  for 
that  occasions  a  suspension  of  the  rent.  But  care  must  be 
taken,  that  an  absolute  eviction  is  stated  in  the  plea,  or  at 
least  such  fitcts  as  amount  in  law  to  an  eviction :  for  where, 
to  an  avowry  for  rent  arrear  for  a  dwelling-housei*,  the 
plaintiff  pleaded,  that  the  defendant  pulled  down  a  sum- 
mer-house, part  of  the  premises,  whereby  the  plaintiff  was 
deprived  of  the  use  thereof ;  it  was  holden,  that  the  plea  was 
insufficient,  because  it  stated  merely  a  trespass,  and  not  an 
eviction. 

Nan  dimuii.  Nan  tenuii. — The  roost  usual  pleas  in  bar  to 
an  avowry  for  rent  arrear  are,  1.  Non  dimisit,  that  is,  that  ' 
the  avowant  did  not  demise ;  2.  Non  tenuit  modo  et  form&, 
or  that  the  plaintiff  did  not  hold  the  land  in  manner  and 
form,  &C.  when  issue  is  joined  on  the  non  tenuit  modo  et 
form&,  the  defendant  is  not  holden  to  strict  proof  as  to  the 
identical  time  during  which  he  alleges  the  tenant  to  have 
holden  and  enjoyed  the  land,  &c.  demised.  Etence,  where 
the  defendant  made  cognisance  for  two  years  and  a  quarter's 
rent  in  arrear*,  and  alleged,  that  for  a  long  time,  to  wit,  for 
two  years  and  a  quarter,  ending  on  the  95th  December,  1803, 
the  plaintiff  held  and  enjoyed  the  property  demised,  to  which 
the  plaintiff  pleaded  non  ienuii  modo  et  formd,  and  issue  was 
joined  thereon ;  proof  that  the  plaintiff  held  and  enjoyed  from 

i  Veraon  v.  Wynne,  1  H.  Bl.  24.  o  Newman  v.  Anderton,  2  Bo».  k  Pul. 

k  Danel  v.  Wilson,  Cro.  £liz.  644.  N.  R.  224. 

1  6  Mod.  73. 12  Mod.  06.  p  Hunt  v.  Cope,  Cowp.  242. 

m  Steadman  v.  Bates,  Ld.  Raym.  64.  q  Forty  v.  Jmber,  6  East,  434. 

n  .Snelgar  v.  Uenston,  Cio.  Jac.  61 1. 
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the  9dd  of  December,  1801,  was  adjudged  sufficient  to  entitle 
defendant  to  a  verdict  for  two  years'  rent  Where  the  plain* 
tiff  did  not  originally  receive  the  possession  qf  the  land  from 
the  avowant^  it  is  competent  to  the  plaintiff,  although  he  has 
paid  rent  to  the  avowant,  or  otherwise  acknowledged  the 
avowant  as  landlord,  to  rebut  the  supposed  title  of  the  avow- 
ant, by  shewing  that  he  paid  rent  under  circumstances  which 
did  not  entitle  the  avowant  to  the  rent.  And  such  evidence 
may  be  given  on  the  issue  non  tenuit  modo  et  form&'. 

Riens  in  ^rr^ar.— Riens  in  arrear,  or  no  rent  in  arrear, 
may  be  pleaded  in  bar  to  this  avowry ;  but  such  plea  ought 
to  conclude  to  the  country ;  for  where  de  injurid  sudproprid 
absque  hoc  quod  redditus  fuit  in  aretro  was  pleaded  to  a  cog- 
nisance for  rent  arrear;  it  was  holden'  ill  on  special  deinurrer, 
as  putting  the  defendant  to  an  unnecessary  replication^ 
This  plea  admits  the  holding  to  be  as  stated  in  the  avowry; 
hence  if  the  avowry  state  that  the  plaintiff  held  the  premises 
under  a  rent  reserved  quarterly,  under  the  issue  riens  in  ar- 
rear, the  plaintiff  will  not  be  permitted  to  shew  that  he  held^ 
under  a  rent  reserved  half  yearly. 

A  general  plea  of  de  injurid  sud  proprid  absque  tali  causd 
to  an  avowry  or  a  cognisance  for  rent  arrear  will  be  bad',  on 
special  demurrer;  for  this  general  plea  can  be  pleaded  only 
'*  where  the  defendant's  plea  rests  merely  upon  matter  of 
•  excuse,  and  not  upon  any  matter  of  interest  or  authority, 
mediately  or  immediately  derived  from  the  plaintiff,  or  any 
commandment"." 

Tender  of  Arrears. — The  same  rule  holds  in  this  case  as  in 
the  case  of  tender  of  amends  for  damage  feasant!^ ;  for  if  the 
tenant,  before  distress,  tender  on  the  land  the  arrears  of  rent, 
the  taking  of  the  distress  becomes  wrongful,  and  the  tenant 
may  maintain  trespass  for  the  caption :  but  if  the  distress 
has  been  made,  and  before  impounding  the  arrears  are  ten- 
dered, then  the  detainer  only  is  unlawful,  and  the  tenant 
inust  bring  detinue. 

4.  Property, 
The  defendant  may  plead  property  in  himself,  in  bar  of 

r  Roycrev.  Pitcher,  6  Taunt  202.    See  8   Horn  v.  Lewin,  Salk.  683. 

also  William*  ▼.  BtUtholomew,  1  Bos.  t  HiU  v.  Wright,  2  £^.  N.  P.  C.  670i 

&  Pul.  326.  Gravenor  v.  Woodhouse,  u  Jones  v.  Kitchen,  1  Bos.  Jk  Pul.  76. 

1  Bing:h.  38.    Fenner  v.  Duplock,  z  Crogate*8case,  SRep.66.b.Doct  pi. 

2  Bingh.  1 0.  and  Giejpiy  v.  Doidge,        1 14,  1 16. 

3  Bingh.  474  S.  P.  y  2  Inst  107. 
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the  action*,  and  this  plea  may  conclude  with  a  prayer  for  a 
return  and  damages*. 

So  property  in  a  stranger  may  be  pleaded  in  bar^,  and  the 
conclusion  of  this  plea,  praying'a  return,  is  goods 

So  it  is  a  good  plea  to  say,  that  the  property  is  to  the 
plaintiff  and  to  a  stranger ;  and  where  there  are  two  plain- 
tiffs, that  the  property  is  to  one  of  them  '• 


5.  Statuies: 

!•  Of  LvmitationSm 
2.  Of  Sel^off. 

1.  Stat,  of  Limiiations.— By  stat  52  H.  8.  c.  2.  s.  3.  "  Ko 
person  shall  make  any  avowry  or  cognisance  for  any  rent, 
suit,  or  service,  and  allege  any  seisin  of  any  rent,  &c.  in  the 
same  avowry  or  cognisance  in  the  possession  of  his  ancestor, 
or  in  his  own  possession,  or  in  the  possession  of  any  other, 
whose  estate  he  shall  pretend  or  claim  to  have  above  fifty 
years  next  before  making  the  avowry  or  cognisance." 

This  statute  extends  to  such  cases  only",  where  the  avow- 
ant was  compelled  to  allege  a  seisin  by  force  of  some  ancient 
statute  of  limitations,  and  consequently  it  does  not  render  an 
allegation  of  seisin  within  the  limited  time  necessary  in  thoae 
caseSy'where  seisin  was  not  required  to  be  alleged  oefore  the 
statute,  as  in  the  case  of  a  reservation  or  grant  of  a  rent, 
where  the  title  is  founded  on  the  deed. 

Fealty,  homage,  and  such  casual  services,  are  not  within 
this  statute  ^ 

By  Stat  21  Jac.  1.  c.  16.  s.  S.  actions  of  replevin  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of  ac- 
tion. Hence  actio  non  accrevit  infra  sex  annos  is  a  good  plea 
in  bar  in  replevin. 

2.  Set-off. — ^Avowry  for  rent  arrear  [^plea^  riens  in  arrear] 
and  issue  thereon.  Plaintiff  had  given  a  notice  of  set-off*, 
and  offered  to  support  it  by  evidence  at  the  trial ;  but  Deni- 
son,  J.  rejected  it  The  court  of  C.  B.  were  of  opinion,  that 
the  evidence  was  properly  rejected,  observing  that  this  case 
was  neither  within  the  letter  nor  the  intention  of  the  statute. 
The  issue  was  special,  and  not  general*    It  was  not  an  action 


s  WildmanT.  Norton,  1  VeDtr.  349.  d  1  Ingt  145.  b. 

a  Vteagmje  t.  Sannden,  1  Salk.  6.  e  Foster^s  case,  8  Rep.  64  b. 

b  Butcher  ▼.  ?orteT,  Garth.  343.  f  Bennet  v.  King,  3  Ley.  81. 

c  Parker  v .  Mellor,  Lord  Ray m.  21 .  and  f  Abnlom  t.  Knight,  Barnes,  450. 4tow 
Garth.  398*  cd.  BuU.  N.  P.  181.  S.  G. 
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upon  a  pergonal  contract.  The  rent  savoured  of  the  realty^ 
and  the  remedy  was  by  distress ;  replevin^  they  added^  was  a 
mixed  action.  The  judgment,  if  tor  the  avowant,  must  be 
for  a  return  of  the  cattle.    To  take  the  benefit  of  the  statute^ 

Elaintiff  and  defendant  must  plead  properly.  In  debt  on 
ond,  defendant  cannot  set  off  under  non  est  factum  or  sohit 
ad  diem,  but  must  plead  specially.  Perhaps  by  way  of  spe^ 
cial  pka  to  the  avowry^  plaintiff  might  have  pleaded  a  mutual 
debt  of  more  than  the  rent.  There  could  not  have  been  a 
set-off  by  defendants  under  non  cepit,  nor  could  there  be  for 
plaintiff  under  riens  in  arrear. 

To  an  avowry  for  rent  arrearS  the  tenant  pleaded  that  a 
certain  sum  (equal  in  amount  to  the  rent  arrear)  was  due 
for  ground  rent  from  the  avowant  to  the  original  landlord ; 
that  payment  of  that  sum  was  demanded  of  the  avowant, 
who  refused  to  pay  the  same,  whereupon  the  original  land- 
lord demanded  payment  of  the  tenant,  and  threatened  to 
distrain,  and  that  tenant,  in  order  to  avoid  a  distress,  paid 
the  ground  rent:  on  demurrer,  the  plea  was  holden  to  be 
good ;  Buller,  J.  observing,  that  there  was  a  difference  be- 
tween a  payment  and  a  set-off;  the  former  might  be  pleaded 
to  an  avowry,  though  the  latter  could  not  So  the  tenant 
may  plead^  payment  of  an  annuity  secured  out  of  the  lands 
demised  previously  to  the  demise  to  him,  for  the  arrears  of 
which  the  grantee  had  threatened  to  distrain.  - 


IX.  Of  the  Judgment: 

1.  For  the  PlnkUiff. 

2.  For  the  DefendanU 

I.  For  the  Plaintiffi^^As  by  the  nature  of  the  proceedipgs 
in  replevin  the  goocls  distrained  are  delivered  by  the  sheriff 
to  the  plaintiff;  if  he  recoversi  he  can  have  judgment  for 
damages  only. 

If  the  plaintiff  has  judgment  on  a  demurrer,  the  form  of 
entiy  is,  *'  that  the  plaintiff  do  recover  his  damages,  by  reason 
of  the  premisesV  whereupon  a  writ  of  inquiry  is  awarded  to 

h  2  6. 2.  c.  22.  s.  13.  k  Taylor  v.  Zamira,  2  Manh.  R.  220. 

i  Saptflbvd  ▼.  Fletclier>  4  T.  R.  611.  6  Taunt.  524.  8.  C. 

1  2d  Book  of  Judgm.  20. 
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ascertain  the  damages,  and  on  return  of  the  iDquiBition^  final 
judgment  is  entered  for  the  damages  found  by  the  inquisitioD, 
and  costs  de  increm^nio. 

■  If  the  plaintiff  obtains  a  verdict",  then  the  jury,  on  that 
verdict,  ascertains  t6e  damages  and  costs,  and  the  judgment 
is,  **  that  the  plaintiff  do  recover  againat  the  defendant,  the 
damages  assessed  by  the  jurors,  and  costs  de  incremento.** 

9.  Far  the  Defendant. — At  the  common  law,  when  the 
merits  of  a  suit  in  replevin  were  decided  by  a  verdict  for  the 
defendant,  or  judgment  for  him  on  demurrer,  or  confession 
by  the  plaintiff,  the  judgment  for  the  defendant  awarded  him 
a  return  of  the  distress  irreplevisable.  A  different  rule  ob« 
tained  in  the  case  of  a  nonsuit,  for  in  that  case  the  defendant 
was  not  entitled  to  this  judgment.  To  remedy  the  inconve- 
nience which  proceeded  from  the  plaintiff,  in  the  case  of  non- 
suits, having  several  replevins  for  one  and  the  same  cause, 
it  was  enacted,  by  stat.  13  Edw.  1.  c.  S.  that  as  soon  as  the 
return  of  the  beasts  should  be  adjudged  to  the  distrainor,  the 
sheriff  should  be  commanded  by  a  judicial  writ  to  return 
the  beasts  to  the  distrainor,  in  which  writ  is  to  be  inserted 
a  direction  to  the  sheriff  not  to  deliver  the  beasts  without 
a  writ  making  mention  of  the  judgment  given  by  the  juS' 
tices  (29). 

By  this  statute,  if  the  plaintiff  in  replevin  be  once  non- 
suited, be  cannot  have  a  new  replevin,  but  must  sue  out  a 
writ  according  to  the  directions  oi  the  statute.  This  writ  is 
termed  a  writ  of  second  deliverance.  It  is  a  judicial  writ, 
issuing  out  of  the  court  of  record  in  which  the  nonsuit  was 
bad  (80). 

The  writ  of  second  deliverance",  is  a  supersedeas  in  law 
to  the  sheriff  to  forbear  to  execute  the  writ  de  retomo  ho- 
rn Sd  Book  of  Judgm.  20.  n  2  Ii»t.  341. 


(29)  It  appears  from  the  words  printed  in  italics,  and  those 
which  follow  them  in  the  statute,  viz,  V  quod  fieri  Tion  potent  nin 
per  hreve  quod  exeat  de  rotalis  juttic*  coram  quihus  deaucta  fuerit 
loquela^**  that  the  provisions  of  this  statute  are  confined  to  those 
cases  where  the  cause  has  been  removed  into  the  superior  court, 
and  the  plaintifiT  has  been  nonsuited  there.  If  this  be  the  true  con- 
struction, it  will  follow,  that  so  long  as  the  cause  remains  in  the 
county  court,  the  plaintiff  may  replevy  the  distress  after  non- 
suit there,  and  return  made  in  infinitum,  as  he  might  before  this 
statute. 

(30)  See  the  form  of  this  writ*  Gilb.  Bepl.  (Cap.  !{.  S.  VIL  4. 
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bendo  (31)  obtained  on  the  nonsuit  of  the  plaintiff*,  if  delr*  u 

vered  to  the  sheriff*  before  return  is  made.    If  upon  the  writ  I 

of  second  deliverance,  the  party  replevying  makes  default  a 
second  time  for  any  other  cause,  the  statute  hasprovided, 
that  the  distress  shall  remain  irreplevisable  for  ever. 

In  the  case  of  a  distress  for  rent  arrear,  the  statute  17  Car. 
2.  c.  ?•  has  prescribed  to  the  defendant  a  mode  of  proceed- 
ing in  the  four  following  cases : 

I.  If  the  plaintiff*  shall  be  nonsuit,  before  issue  Joined^  in 
any  suit  of  replevin  by  plaint  or  writ  lawfully  removed  : 

The  defendant  must  make  a  suggestion  in  nature  of  an 
avowiy  or  cognisance  for  the  rent  arrear,  whereupon  the 
court,  upon  prayer  of  the  defendant,  will  award  a  writ  of 
inquiry  touching  the  sum  in  arrear  at  the  time  of  the  dis- 
tress, and  the  value  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  amounts  to  the  value  of  it; 
if  not,  then  to  recover  the  value  of  the^  distress,  with  full 
costs  (39). 

II.  If  the  plaintiff*  shall  be  nonsuit,  after  cognisance  or 
avowry  made,  and  issue  joined  : 

In  this  case  the  jurors  that  are  impanelled  to  inquire  of 
such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  value  of  the  dis- 
tress, and  thereupon  the  defendant  is  entitled  to  the  same 
judgment  as  in  case  I. 

III.  If,  after  cognisance  or  avowry  made,  and  issue  joined^ 
the  verdict  shall  l^  given  against  the  plaintiff*: 

As  in  the  last  case,  the  jurors  that  are  impanelled  to  in- 
quire of  such  issue  shall,  at  the  prayer  of  the  defendant,  in- 
quire concerning  the  sum  of  the  arrears,  and  the  value  of  the 


(31)  But  not  to  the  writ  of  inquiry  of  damages  on  stat.  21  H.  8« 
c.  19.  Salk.  95.  or  on  stat  17  Car.  2.  c.  7.  Ventr.  64.  2  Wils.  117. 

(32)  For  the  form  of  prayer,  writ  of  inquiry,  and  judraent, 
where  the  distress  amounts  to  the  value  of  the  rent,  see  Lilly^s 
Entries,  3d  edition,  1758,  p.  610.  For  the  form  of  the  judement 
where  the  distress  is  of  less  value  than  the  rent,  see  Tidd^s  Prac- 
tical Forms,  Ist  ed.  p.  292.  If  the  plaintiff  be  nonprossed  after  de- 
fendant has  avowed,  for  want  of  a  plea  in  bar,  it  seems  unnecessary 
to  add  a  suggestion,  the  cause  of  the  distress  bein^  sufficiently  as- 
certained by  the  avowry.  See  the  form  of  the  wnt  of  inquiry  in 
this  case,  in  Tidd*8  Prac.  Forms.  Isted.  p.  163,  164. 
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dretress  (33),  and  thereupon  the  defendant  is  entitled  to  the 
same  judgment  as  in  case  I. 


(33)  It  must  be  observed,  that  if  the  juron  give  a  defective  ver- 
dict, e.  g.  if  they  find  the  value  of  the  distrei^,  but  omit  to  find  the 
sum  of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of 
inquiry ;  because  the  statute  directs  that  tbe  jurors,  who  are  impan- 
neiled  to  try  the  issue,  shall  inquire  concerning  the  sum  of^the 
arrears*    Sheape  v.  Culpepper,  1  Lev,  255.     The  case  of  Sheape 
T«  Culpepper  was  recognized  by  Lord  Hardwicke,  C.  J«,  in  R.  v. 
Kynaston,  B.  R.  T.  10  G.  2.  MS.  where  it  was  holden,  that  the 
court  could  not  supply  a  defective  verdict,  where  several  traverses 
had  been  taken  on  a  return  to  a  mandamus,  under  the  statute 
9  Ann.  c.  20.  and  the  jury  had  omitted  to  find  damages  and  costs 
for  the  plaintiff.     See  also  Ca.  Temp.  Hardw«  297.    This  point  ?ras 
again  moved  in  Freeman  v.  Lady  Archer,  2  Bl.  763. ;  and  Gould,  J«, 
then  expressed  a  doubt,  whether  a  writ  of  inquiry  could  be  granted 
to  supply  a  defective  verdict  for  the  defendant  in  the  case  of  an 
avowry  for  rent  arrear.    It  appears  clearly,  from  the  case  of  Sheape 
▼•  Culpepper,  that  it  cannot.    And  in  a  more  recent  case,  where  the 
jury  found  a  verdict  for  the  avowant,  and  damages  to  the  amount  of 
the  rent  claimed  in  the  avowry,  but  did  not  find  either  the  amount 
of  the  rent  in  arrear,  or  the  value  of  the  distress,  and  judgment  was 
entered  for  the  damages  assessed ;  it  was  holden,  that  this  judgment 
was  erroneous,  and  could  not  be  amended  into  a  judgment  under  the 
statute,  because  the  neglect  of  tuch  inquiry  by  the  jury  could  not  he  m 
any  moMner  gwpfUed*.    Rees  v.  Morgan,  3  T.  R«  349.    In  cases 
where  the  court  is  not  restrained  by  the  express  words  of  the  stat* 
17  Car.  2.  c.  7.  s.  2.  (which  relates  to  rent  arrear  only)  an  inquiry 
may  be  eranted  to  supply  omissions  on  the  part  of  the  jury  at  the 
trial  of  the  replevin.    Hence,  where  the  defendant  avowed,  as  over- 
seer of  the  poor,  for  a  distress  for  a  rate  under  stat.  43  Eliz.  c.  2.  and 
at  the  trial  the  plaintiff  was  nonsuit,  and  the  jury  was  dischaiKcd 
without  any  inquiry  of  the  treble  damages  given  by  the  I9th  section 
of  that  statute  to  defendants  in  case  of  a  nonsuit  after  appearance ; 
an  application  was  made  to  the  court  that  the  avowants  mieht  have 
a  wnt  of  inquiry  awarded  to  supply  this  defect,  which  application, 
after  much  debate,  was  granted.    Herbert  v.  Walters,  Ld*  Raym. 
59.  Salk.  205.  Carth.  362.  S.  C. 

A  similar  application  was  made  in  the  case  of  Valentine  v.  Faw« 
cett,  2  Str.  1021.  Ca.  Temp.  Hard.  138.  where  a  wrdid  had  been 
given  for  the  defendant,  who  had  avowed  under  the  same  statute 
43  Eliz.  c.  2.  Lord  Hardwicke,  C.  J.,  (with  whom  the  rest  of  the 
court  concurred!  was  of  opinion,  that  a  writ  of  inquiry  ought  to  be 
granted,  upon  the  ground,  that  the  words  of  this  section  of  the  sta- 
tute were  sufficient  to  take  in  this  case,  viz.  **  that  defendant  shall 

*  But  Uie  court  in  tiiis  case  peimitted  the  defendant  to  amend  Ui  judgement  by 

entering  a  common  law  judgment. 
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IV.  If  judgment  be  given  upon  demurrer  for  the  avowant 
or  person  making  the  cognisance : 

In  this  case  the  court,  at  the  prayer  of  the  defendant,  will 
award  a  writ  to  inquire  of  the  value  of  the  distress  (34],  and 
upon  return  thereof  the  like  judgment  shall  be  given  as  in 
case  I.,  that  is  to  say,'  to  recover  the  rent  alleged  to  be  in  ar- 
rear  in  the  avowry  or  cognisance,  if  the  distress  shall  amount 
to  the  value  of  it ;  if  not,  then  to  recover  the  value  of  the 
distress,  with  full  costs  (35). 

That  there  may  not  be  any  failure  of  justice,  the  fourth  and 
last  section  of  the  statute  directs,  that  in  all  the  preceding 
cases  where  the  value  of  the  cattle  (36)  distrained  shall  not 
be  found  to  the  full  value  of  the  arrears,  the  party  to  whom 
such  arrears  are  due,  his  executors,  or  administrators,  may, 
from  time  to  time,  distrain  again  for  the  residue. 

It  is  worthy  of  remark,  that  this  statute,  which  deBues 
with  so  much  accuracy  the  mode  of  proceeding  to  be  adopted 
by  a  defendant  who  succeeds  in  a  reptevin  suit,  has  not 
superseded  the  judgment  at  common  law,  which  may  still 
be  entered,  if  the  defendant  shall  be  so  advised ;  for  the 
statute  is  considered  as  giving  a  further  remedy,  and  not  as 
extinguishing  the  remedy  to  which  the  defendant  was  enti- 
tled at  common  law.  Under  this  view  of  the  statute,  it  has 
been  holden%  that  an  avowant  may  enter  a  common-law 
judgment,  and  also  pray  a  writ  of  inquiry  under  the  statute. 

o  Bakerr.  Ladfi»  Garth. 254. 


rscoTer  treble  damages,  to  be  assessed  by  the  same  jury,  or  writ  to 
mqwfB  of  the  damages,  as  the  same  shall  require."  The  case  of 
Valentine  v.  Fawcett  was  recognized  in  Dewell  v.  Marshall,  2  BL 
R.  921.  and  3  Wils.  442.  in  which  the  court  awarded  a  supple- 
mental writ  of  inquiry,  aft^r  verdict  found  for  the  defendant,  who 
had  avowed  under  the  statute  43  Bliz.  c.  2. 

(34)  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  or 
o^isance  bein^  admitted  by  the  demurrer,  it  is  not  necessary  in 
thu  case,  as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should 
extend  to  the  amomit  of  the  rent  in  arrear. 

(35)  See  the  form  of  a  judsmeat  ob  demurrer  for  an  avowant, 
prayer  of  writ  of  inquiry,  award  thereoi^  writ,  return  of  the  value  of 
the  distress,  amounting  to  less  than  the  rent  alleged  to  be  due,  and 
final  judgment  thereupon,  in  Mounson  v.  Redshaw,  1  Samid.  J 95. 

(36)  The  preceding  clauses  of  this  statute  mention  goods  and  cat- 
tle distrained,  but  this  speaks  of  cattle  only.  The  omission  of  the 
word  <<  goods**  in  this  clause  appears  to  be  casual. 
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It  oughty  however,  to  be  obflerved,  that  the  remedy  pro- 
vided by  the  statute  is  attended  with  this  advantage^  that  the 
writ  of  inquify  awarded  under  it  may  be  executed,  notwith- 
standing the  plaintiff  has  sued  out  a  writ  of  second  deli- 
verance' (37);  whereas  the  writ  of  second  deliverance,  if 
delivered  to  the  sheriff  before  return  made,  operates  as  a 
supersedeas  to  the  writ  of  retomo  habendo  issuing  on  the 
common  law  judgment**. 


X;  Of  the  Costs,  and  herein  of  the  Costs  in  Error. 

1,  As  to  the  plaintiff. — ^At  the  common  law,  the  plaintiff 
obtaining  judgment  in  replevin  was  not  entitled  to  costs' ; 
but  now,  by  the  stat  of  Gloucester,  6  Ed.  1.  c.  1.  s.  %  the 
plaintiff  is  entitled  to  costs  in  all  cases  where  he  was  entitled 
to  damages  antecedently  to  the  statute  of  Gloucester ;  of 
course,  therefore,  the  plaintiff  is  entitled  to  costs  in  replevin. 

2.  As  to  the  Defendant.^^ At  the  common  Iaw»  if  an 
avowiy,  or  cognisance,  or  justification,  was  found  for  the 
defendant  in  replevin,  or  if  the  plaintiff  was  otherwise  barred, 
the  defendant  was  not  entitled  to  costs ;  but  now,  by  stat. 
7  H.  8.  c.  4.  s.  3,  persons  making  avowry,  cognisance,  or 
justification  in  replevin,  or  second  deliverance,  for  any  reni, 
custom,  or  service,  if  their  avowry,  &c.  be  found  for  them, 
or  if  the  plaintiff  be  otherwise  barred,  shall  recover  their 
damages  or  costs,  as  the  plaintiff  should  have  done  if  he  had 
recovered.  And  by  stat  21  H.  8.  c.  19.  (which  permits 
avowries,  &c.  in  replevin  and  second  deliverance  to  be  made 
by  the  lord,  &c.  alleging  the  land  to  be  holden  of  him  with- 
out naming  the  tenant,)  damages  and  costs  are  given  to  the 
defendants  in  replevin,  not  only  in  the  cases  provided  for  by 
the  preceding  stat  of  7  H.  8.  c.  4.  but  also  in  the  cases  of 

p  Cooper  V.  Sheibrook,  2  WUs.  116.       r  Ttdd's  Fr.  863.  ed.  2d. 
q  2  Inst.  341.  ft  S.  P.  per  Holt,  C.  J. 
in  Fnt  t.  RaUeii,  12  Mod.  647. 


(37)  The  same  rule  holds  with  respect  to  the  writ  of  inquiry  of 
damages  under  the  21  H.  8.  c  19.  which  may  be  executed  after  a 
writ  of  second  deliverance  has  been  served.  Pratt  v.  Rutledge, 
Saik.  95. 
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avowries,  &c.  for  damage  feasant,  or  for  other  rents,  if  such 
avowries,  &c.  be  found  for  them,  or  if  the  plaintiff  be  other- 
wise barred.  See  stat  II  G.  2.  c.  19.  s.  92.  as  to  double  costs, 
ante,  p.  II9798.  Under  this  statute  it  has  been  holden*,  that 
defendants  were  entitled  to  double  costs  upon  a  judgment 
in  their  favour,  where  they  had  avowed  generally  under  the 
statute,  although  they  pleaded  many  other  avowries  in  various 
rights,  from  which  it  was  suggested,  that  they  did  not  dis- 
train as  landlords,  but  with  a  view  merely  to  try  a  title. 

Upon  a  distress  for  an  heriot,  the  defendant  will  be  en- 
titled to  costs,  but  not  upon  a  distress  for  an  amerciament,  in 
a  leet  for  not  doing  suit,  because  the  statute  extends  only  to 
customs  and  services  ^ 

A  replevin  is  not  within  the  meaning  of  the  statute  8  &  9 
W.  3.  c.  11.  s.  1*.  which  gives  costs  to  persons  who  are  im- 
properly made  defendants  in  actions  or  plaint  of  trespass, 
assault,  false  imprisonment,  or  ejectio  JimuB. 

Costs  in  Error. — By  stat.  3  H.  7.  c.  10.,  reciting  that  writs 
of  error  were  often  brought  for  delav,  it  is  enacted,  "  That 
if  any  defendant  or  tenant^  against  wnom  judgment  is  given, 
sue  any  writ  of  error  to  reverse  it,  in  delay  of  execution,  if 
judgment  be  affirmed,  &c.,  the  person  against  whom  the  writ 
of  error  is  sued  shall  recover  his  eosU  and  damages  for  the 
delay  and  vexation.*' 

This  statute  applies  only  to  cases  where  the  judgment 
below  is  for  the  plaintiff;  and  subsequent  statutes,  viz.  3  Jac. 
1.  c.  8.  and  16  &  17  Car.  2.  c.  8.,  have  not  extended  the  de- 
scription of  persons  to  whom  relief  was  meant  to  be  given 
by  the  stat.  3  H.  7.  c.  10.  Hence  where  in  replevin  in  C. 
B.*,  the  defendant  made  cognisance  for  rent  in  arrear,  and  had 
a  verdict  and  judgment  pursuant  to  the  stat  17  Car.  2.  c.  7., 
which  judgment  was  affirmed  in  B.  R.  on  a  writ  of  error 
brought  by  the  plaintiff.  On  application  to  the  court  of  B, 
R.  that  the  defendant  in  error  might  be  allowed  interest  on 
the  sum  recovered  by  the  judgment  below,  by  force  of  the 
stat.  3  H.  7.  c.  10.,  the  court  refused  to  grant  relief,  observing, 
that  the  case  of  Cone  v.  Bowles,  4  Mod.  7.  8.,  had  settled  the 
question,  that  an  avowant  in  replevin,  for  whom  judgment 
below  was  given,  which  was  afterwards  affirmed  in  error,  was 
not  within  the  statute. 

8  Johnsou  V.  Lawson,  2  Bingh.  341.         u  Ingle  v.  Woidiworth,  3  Burr.  1285. 
I  Porter  T.  Gray,  Cio.  Eliz.  300.  See      x  Qoldinr  T.Dia*.  10Ea8L2. 
Gotobed  V.  Wool,  6  M.  &  S.  128, 
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By  Stat  8  &  9  W.  3.  c.  1 1. 8.  2.,  *'  Costs  in  error  are  given 
to  the  defendant,  where  the  judgment  below  is  for  him  and 
is  affirmed  on  error.*'  This  statute  applies  only  to  those  cases^ 
where  judgment  is  given  on  demurrer  for  defendants  below ; 
consequently,  where  an  avowant  in  replevin  for  rent  arrear 
had  a  verdict  and  judgment  below,  which  judgment  was 
afterwards  affirmed  on  error;  it  was  holden,  that  such  de- 
fendant was  not  entitled  to  his  costs  under  the  preceding 
statute. 

7  Golding  y.  Dias,  10  East,  4. 
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rule  nisi  for  nn  attachment  for  non-payment  of  a  sum  of 
monevi  pursuant  to  the  roaster*s  allocatur,  cannot  be  served 
on  a  Sunday".  If  a  defendant °,  after  an  arrest  on  mesne 
process,  is  rescued  as  he  is  conducting  to  gaol^  the  only  re- 
medy which  the  plaintiff  has,  is  by  an  action  against  the 
rescuers,  since  the  sheriff  is  excusable  by  reason  of  the  rescue ; 
for  on  mesne  process  the  sheriff  is  not  bound  to  take  the 
posse  comitatus  with  him,  and  therefore  upon  such  process 
it  is  a  good  return  to  return  the  rescous  (2).  In  an  action 
against  the  sheriff  for  an  escape  on  mesne  process,  if  be  pleads 
a  rescue,  it  is  not  incumbent  on  him  to  shew  that  the  rescue 
was  returned^  . 

4.  The  plaintiff  .must  prove  the  damage  sustained  by  the 
rescue,  viz.  the  loss  of  the  debt  by  reason  of  the  escape  of  the 
defendant  (S). 

By  a  contract  of  sale  the  property  sold  was  to  be  paid  for 
in  ready  money.  The  vendee  induced  the  servant  of  the 
vendor  to  deliver  it  for  a  check  upon  a  banker  by  represents 
ing  it  to  be  as  good  as  ready  money ;  in  fact  he  had  over- 
drawn his  account  for  many  months.  The  vendor  after  keep- 
ing the  check  for  two  days  presented  it  at  the  banker's,  when 
payment  was  refused.    On  the  same  day  that  the  goods  were 

m  M^neham  v.  Smith,  8  T.  R.  86.        o  Gorget  v.  Gore,  3  Lev.  46. 
n  Bfay  t.  FMby,  Cro.  Jac.  419. 


(2)  If  the  party  is  once  within  the  walls  of  the  prison*,  though 
the  cuMody  is  on  mesne  process  only,  yet  a  rescue  thence  by  any 
persons  (except  the  king's  enemies  f)  will  not  excuse  the  sheriff. 
So  on  writs  oi  execution  the  sheriff  cannot  return  a  rescue  :  for  the 
law  supposes  that  the  sheriff  is  attended  with  his  posse  comitatus^. 
So  if  the  defendant  is  brought  out  of  prison  after  judgment,  and 
before  any  charge  in  execution  on  a  habeas  corpus,  and  is  rescued 
on  the  way  to  the  judge's  chambers,  the  sheriff  will  be  answerable 
in  an  action  for  an  escape ;  for  it  is  his  duty,  and  so  he  is  directed 
by  the  writ,  to  provide  tor  the  sure  and  safe  conduct  of  the  party  §. 

(3)  With  respect  to  damages,  Holt,  C.  J.,  in  Wilson  v.  Gary, 
6  Mod.  211. 4^id,  that  the  defendants  were  not  entitled  to  any  favour, 
because  tbey  were  guilty  of  a  violence  against  the  process  of  the  law, 
and  therefore  this  case  was  not  to  be  compared  to  the  case  of  a  negli- 
gent escape. 

*May  Y. Froby,  1  Roll.  Rep.  441.  resoWed,  per.  tot.  cur.  leoosniicd  in  1  Sir. 

439. 


t  Per  Coke  Id  bit  report  of  Soutbcote'i  cnse,  4  Co.  84.  a. 
^  May  T.  Proby,  1  Rol.  Rep.  441.    Resolved  per.  toL  cur. 
CromptoD  V.  Ward,  Sir.  429. 


\ 
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purchased,  the  vendee  gave  a  warrant  of  attorney  to  a 
creditor,  under  which  judgment  was  immediately  entered  up 
and  execution  issued,  and  the  property  in  question  seized  by 
the  bailiff  of  a  liberty ;  while  it  was  in  his  custody,  the  vendor 
rescued  it ;  it  was  holden',  in  an  action  brought  against  the 
latter  by  the  bailiff  of  the  liberty,  for  the  rescue,  that  the 

J|uestion  whether  the  contract  of  sale  was  so  vitiated  by 
raud,  as  to  prevent  the  property  in  the  goods  passing  to  the 
vendee,  depended  upon  a  question  of  fact  which  ought  to  have 
been  submitted  to  the  jury,  viz.,  whether  the  vendee  had  ob- 
tained possession  of  the  goods  with  a  preconceived  design  not 
to  pay  for  them  ?  for  if  he  had,  that  would  be  such  a  fraud 
as  would  vitiate  the  sale,  and  prevent  the  property  from  pass- 
ing to  him.  See  Gladstone  v.  Hadwen,  1  M.  &  S.  517*  and 
Taylor  v.  Plumer,  3  M.  &  S.  562. 

p  Earl  of  Biutol  ▼.  WUimore,  1  B.  &  C.  514. 


(    1^14   ) 


CHAP.  xxxy. 


SHIPPING. 

I.  Cfihe  Ship-RegUtry  Statute,  6  G.  4.  c.  110. 
II.  0/  Seamens"  Wag^s^  and  the  severfU  Statutes  relating 
'  thereto,  viz.  stat.  2  Q.  ?•  c.  36.-r31  G.  3.  c.  39*— 37 
G.  3  c,  73.-4  G.  4.  c.  «5.— 8  G.  1  c.  24. 
III.  Of  the  Liability  of  Ship-owner  for  repairs,  ^c. 


I.  Of  the  Ship'Registrtf  Statute,  6  G.  4.  c.  110. 

X  HE  registering  of  ships  appears  to  have  been  first  intro- 
duced* into  practice  in  this  country  by  the  Navigation  Act, 
19  Car.  2.  c.  18.  s.  10.  A.  D.  1660.  but  that  statute  only  re- 
quired foreign  ships  British  owned  to  be  registered.  The 
staL  7  &  8  W.  3.  c.  22.  s.  17*  required  British  or  planta- 
tion built  ships  British  owned,  if  intended  to  be  employed 
in  the  plantation  trade,  and  also  prize  ships,  to  be  re- 
gistered. 

All  former  laws  relating  to  the  registering  of  British  ves- 
selsy  having  been  repealed  by  the  stat.  6  Gea  4.  c.  105.  en- 
titled an  act  to  repeal  the  several  laws  relating  to  the  customs, 
it  was  found  expedient  to  enact  new  provisions ;  and  for  this 
purpose  an  act  was  passed,  6  Geo.  4.  c.  110.  which  came  into 
full  force  and  operation  on  the  5th  of  January,  1896.— This 
act,  with  two  or  three  other  slight  alterations  introduced  in 
the  year  1826,  now  constitutes  the  law  for  registering  British 
sbips\ 

The  important  points  of  differenced  between  the  new 
regulations  and  the  old  are  theses    1st,  It  is  no  longer 

a  Set  Abbott  on  Shipping,  p.  246.  n.  c.    b  Abbott,  36. 
Sth  ed.  c  See  Abbott  on  Shipping,  p.  30. 
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neceasaiy  to  recite  the  certificate  of  roister  in  a  contract 
far  the  sale  of  a  ship  {{).  2udly,  In  a  bill  of  sale  or 
other  instrument  intended  to  operate  as  a  transfer  of  the 
property,  it  is  sufficient  to  recite  the  principal  contents  of  the 
certificate,  and  a  provision  is  introduced  with  a  view  to  pre- 
sent the  effect  of  certain. errors  in  the  recital.  See  s.  31  (£)• 
Srdly,  the  indorsement  on  the  certificate  is  to  be  made  by  the 
public  officers,  instead  of  the  party  transferring,  s.  37.  4thly, 
A  mortgagee |Pr  trustee  for  the  payment  of  debts,  is  not  to  be 
deemed  an  owner  (see  s.  45) ;  nor  is  his  interest  to  be  affected 
by  the  subseauent  bankruptcy  of  the  mortgagor  or  assignor, 
on  the  grouna  of  reputed  ownership  (see  s.  46.  Robinson  v. 
M'Donnell,  5  M.  &  S.  228.  and  ante,  vol.  1.  p.  %3).  5thly, 
The  specific  share  of  every  part-owner  must  be  mentioned  in 
the  registry,  except  in  the  case  of  partners  in  trade,  whose 
interest  is  to^be  considered  as  partnership  property,  sees.  39. 
Before  this  statute  it  was  not  necessary,  that  the  proportions 
in  which  the  several  owners  were  interested  should  appear 
on  the  registry.  See  ezp.  Jones,  4  Maule  &  Selwyn,  450. 
6thly,  Only  32  persons  shall  be  entitled  to  be  legal  owners  as 
tenants  in  common,  with  a  provision  for  the  equitable  title 
of  minors,  legatees,  creditors,  &c.  and  also  for  joint  stock 
companies.  7thly,  More  extensive  powers  are  given  for  a 
r^istry  de  nova  Lastly,  copies  of  affidavits  and  entries  in 
the  books  of  the  Custom  House  are  made  evidence,  in  order 
to  prevent  the  necessity  of  the  attendance  of  the  public  offi- 
cers to  produce  the  originals.  Having  premised,  that  it  does 
not  appear'  that  any  ship  is  absolutely  required  to  be  regis- 
tered, and  that  the  register  is  necessary  only  for  the  purpose 
of  conferring  the  privileges  of  a  British  ship ;  I  shall  proceed 
to  arrange  the  several  enactments  of  the  last  register*  acts,  as 
far  as  they  fall  within  the  limits  of  this  work,  under  the 
following  heads,  suggested  by  the  learned  author  of  the  Trea- 
tise on  Shipping  :-* 

« 

d  Abbott,  38.  e  See  6  Geo.  4.  c.  10.  i.  3. 


(1)  This  had  been  holden  to  be  necessary  under  the  34  Geo.  3, 
c.  68.  s.  14.    See  Biddell  v.  Leader  and  Pulham,  1  B.  &  C.  327. 

(2)  It  bad  been  holden  under  the  former  statutes,  that  a  mere 
clerical  mistake  woufd  not  vitiate  the  bill,  where  the  certificate  was 
in  effect  the  same  with  the  recital,  and  the  error  was  apparent  on  the 
fcce  of  the  instrument ;  Roiieston  v.  Smithy  4  T.  R.  161.  but  that  a 
substantial  variance  between  the  certificate  and  recital  w^  fatal. 
Westerdell  v.  Dale,  7  T.  R.  306. 
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I.  What  S^ps  are  etUiiled  to  became  and  caniinue  registered 
Ships.  IL  IVho  may  be  re^tered  as  Owners,  IIL  At 
what  Place  Ships  shall  be  ref^tstered.  IV.  What  Ships  far" 
merly  registered  must  be  agasn  registered^  and  at  what  lime. 
V.  QT  the  Requisites  of  the  Certificate.  VL  What  is  re- 
mired  on  the  Part  of  the  Owners  to  obtain  Registry. 
VII.  Of  the  Transfer.  VIIL  When  and  haw  Registry  de 
novo  is  to  be  made,  and  herein  in  what  Cases  a  temporary 
Certificate  or  License  may  be  granted.  IX.  What  is  re- 
qmred  upon  the  Change  of  a  Master.  X.  Penalty  far  De- 
tention  of  Certificate.  XI  •  What  shall  be  stifficient  JEvidenee 
of  Affidavits  and  Boohs  of  Registry. 


I.  What  Ships  are  entitled  to  become  and  cantmue  registered^ 
and  herein  qf  the  three  Instances  in  which  Ships  once 
registered  lose  their  Privileges. 

No  ship^  shall  be  registered,  or»  having  been  registered, 
shall  be  deemed  to  be  duly  registered,  by  virtue  of  this  ac^ 
except  such  as  are  wholly  of  the  built  of  the  united  kingdom, 
or  or  the  Isle  of  Man,  or  Guernsey  or  Jers^ ;  or  of  some  of 
the  colonies,  plantations,  islands,  or  territories  in  Asia,  Africa, 
Or  America ;  or  of  Malta,  Gibraltar,  or  Heligoland,  which  be- 
long to  his  majesty  at  the  time  of  the  building  of  such  ves- 
sels ;  or  such  vessels  as  shall  have  been  condemned,  in  any 
court  of  admiralty  as  prize,  or  in  any  competent  court,  as  for- 
feited for  the  breach  of  the  laws  made  for  the  prevention  of 
the  slave  trade,  and  which  shall  belong  wholly  to  his  majes- 
ty's subjects  duly  entitled  to  be  owners  of  vessels  registered 
by  virtue  of  this  act. 

In  what  Cases  a  ship  shall  cease  to  enjoy  the  Privileges  of  a  British 
Ship  ;  1st.  in  the  Case  of  Repair  m  a  Foreign  Country. 

If  a  ship  has  been  repaired'  in  a  foreign  country,  and  the  re- 
pairs exceed  20s.  for  every  ton,  unless  such  repairs  shall  have 
been  necessary,  by  reason  of  extraordinary  damage  sustained 
by  the  vessel,  during  her  absence  from  his  majesty's  domi- 
nions to  enable  her  to  perform  the  voyage  in  which  she  shall 
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have  been  engaged,  and  to  return  to  some  place  in  his  majes- 
ty's dominions. 

In  this  case,  upon  arrival  at  a  port  in  his  majesty's  domi- 
Dions,  the  master,  upon  the  first  entry,  is  to  report,  upon 
oath,  to  the  collector  and  comptroller,  that  the  vessel  has  been 
so  repaired,  under  penalty  of  5^.  per  ton,  and  in  the  event 
of  its  being  proved,  to  the  satisfaction  of  the  commissioners, 
that  the  vessel  was  seaworthy  when  she  last  departed  from 
his  majesty's  dominions,  and  that  no  greater  quantity  of  re- 
pairs have  been  done  than  was  necessary,  the  commissioners 
may  direct  the  collector  and  comptroller  to  certify,  on  the 
certificate  of  registry,  that  it  has  been  proved  that  the  privi- 
leges of  the  vessel  have  not  been  forfeited. 

2.  If  Ship  he  stranded  or  not  Seaworthy, 

If  any  ship*  registered  under  the  authority  of  this  or  any 
other  act,  shall  be  deemed  or  declared  to  be  stranded  or  un- 
seaworthy,  and  incapable  of  being  recovered  or  repaired  to 
the  advantage  of  the  owners,  and  shall  for  such  reasons  be 
sold,  by  order  or  decree  of  any  competent  court,  for  the  be- 
nefit ot  the  owners  or  other  persons  interested  therein,  the 
same  shall  be  deemed  to  be  a  ship  lost  or  broken  up  to  all 
intents  and  purposes  within  the  meaning  of  this  act,  and  shall 
never  again  be  entitled  to  the  privileges  of  a  British  built 
ship  for  any  purposes  of  trade  or  navigation. 

3.  In  the  case  of  Capture, 

No  British  ship''  which  has  been  or  shall  hereafter  be  cap- 
tured by  and  become  prize  to  an  enemy,  or  sold  to  foreigners, 
shall  again  be  entitled  to  the  privil^es  of  a  British  ship; 
provid^  that  nothing  contained  in  this  act  shall  extend  to 
prevent  the  registering  of  any  ship  which  shall  be  condemned 
in  any  court  of  admiralty  as  prize  of  war,  or  in  any  competent 
court,  for  breach  of  laws  maae  for  the  prevention  of  the  slave 
trade. 

g  8. 9.  h  s.  10. 
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11.  Who  may  be  registered  as  Owners. 

The  owners  must  be  tubjects  of  Great  Britain  (3).  No  fo- 
reigners may,  directly  or  indirectly,  have  any  part  or  share  in 
the  ship  (4).  No  person  may  be  an  owner  of  any  ship  aptho- 
rized  to  be  roistered,  who  has  taken  the  oath  of  allegiance 
to  any  foreign  state,  except  under  the  terms  of  some  capitu- 
lation, unless  he  sfiall  afterwards  become  a  denizen  or  natu- 
ralized subject  of  the  united  kingdom ;  nor  any  person  ubu^ 
My  residing  in  any  couptry  not  under  the  dominion  of  his 
majesty,  unless  he  bea  member  of  some  British  factory,  or 
agent  for,  or  partner  in  a  house,  or  partnership  actually  car- 
rying on  trade,  in  Great  Britain  or  Ireland  (5). 

The  statute*  considers  the  property  in  every  vessel,  of  which 
there  are  more  than  one  owner,  as  divided  into  sixty-four 
parts,  and  reqiiires  the  Pumber  of  sixty-*four  parts  held  by 
each  owofer,  and  his  name  to  be  mentioned ;  and  no  person  is 
entitled  tp  be  regi^teised  as  an  owner  in  respect  of  any  pro- 
portion which  1ft  not  ta  integral .  sixty-rfourth  part ;  anq  upon 
the  fiiBt  r^gvitiy,  the  owners  who  t^ke  ^nd  subscribe  the  oath 
ari3  to  declare,  upon  oath,  the  member  of  parts  held  by  each 
dwner,  which  are  to  be  registered  accordingly.  Where  the 
property  cannot,  by  division,  be  reduced  into  any  number  of 
n^t^ral  sixty-fourth  parts,  the  owqers  of  the  fractional  parts 
above  such  number  of  integral  sixty-fourth  parts  as  the  pro? 
perty  can  be  reduced  into,  may  transfer  the  same,  one  to 
another,  or  jointly  to  any  new  owner,  by  memorandum  upon 
their  bills  of  sale,  or  by  fresh  bill  of  sale,  without  a  stamp ; 
and  the  right  of  the  owners  of  such  fractional  part  will  not  be 
affected  by  not  having  been  registered.  The  foregoing  r^u- 
lation  doe^  not  bind  the  partners^  in  any  house  carrying  on 
trade  in  any  part  of  his  majesty's  dominions ;  for  they  may 
hol^  any  vessel  or  any  share,  in  the  name  of  such  house,  as 
joint  owners,  without  distinguishing  the  proportionate  inter- 

i  See  the  form  in  s.  2.  and  ^.  33.  k  S.  33.  in  ^ite. 


(3)  See  the  end  of  s.  5. 

(4)  See  the  form  of  the  oath  in  s.  14. 

(5)  See  8.  13.  But  a  member  of  the  lately  dissolved  Levant  Com- 
panjr,  who  was  resident  at  any  of  the  factories  of  the  company  may 
continue  to  own  his  shares,  although  he  shall  continue  to  reside  at 
any  of  the  places  where  the  factories  had  existed,  7  Geo.  4.  c«  48. 
sect  27. 
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est  of  each,  which  is  to  be  taken  to  be  partaenhip  property, 
and  governed  by  the  same  rules,  both  'm  law  ana  equity,  as 
govern  partnership  property  in  all  other  goods  and  chattels, 
pfo  greater  number  than  thirty-two  persons^  can  be  legal 
owners  at  one  and  the  same  time  as  tenants  in  common,  or 
be  registered  as  such ;  but  this  enactment  does  not  affect  the 
equitable  title  of  minors,  legatees,  or  creditors  exceeding  that 
number,  represented  by  or  holding  from  persons  within  that 
Dumber  registered  as  legal  <owner&.  And  in. the  case  of  a 
joint  stock  company,  for  the  purpose  of  owning  a  vessel, 
where  such  company  have  elected  any  number  not  less  than 
three  of  their  members  to  be  trustees,  they  or  any  three  of 
them  may»  with  the  permission  of  the  commissioners  of  cus- 
toms, take  the  oath,  out  in  this  case  the  name  and  description 
of  the  company  must  be  stated  in  the  register,  instead  of  the 
names  «id  description  of  the  owneis. 


III.  At  what  Place  Ships  shall  be  registered. 

The  statute ■*  requires  the  registry  to  be  made,  and  certifi- 
cate granted,  at  the  port  or  place  to  which  the  ship  belongs, 
(with  the  exception  of  ships  condemned  as  prizes  in  6uem- 
ley,  Jersey,  or  Man,  as  to  which  a  special  provision  is  made 
in  the  thirtieth  aection  of  the  act;)  and  every  registry  and 
certificate  not  so  granted  is  declared  void,  unless  authorized 
by  an  order  in  writing  under  the  hands  of  the  commissioners 
of  customs. 

Ships  shall  be  deemed  to  belong  to  some  port*^  at  or  near 
which  some  or  one  of  the  owners,  who  shall  take  and  sub- 
scribe the  oath  required  before  r^istry,  shall  reside. 

No  ship^  which  shall  be  taken  and  condemned  as  prize  or 
forfeiture  shall  be  registered  in  the  islands  of  Guernsey,  Jer- 
sey, or  the  Isle  of  Man,  althoueh  belonging  to  his  majesty's 
siibjedks  residing  in  those  island  or  in  some  one  or  other  of 
tben^;  but  the  same  shall  be  roistered  either  atSouthamp* 
tx>n,  Weymouth,  Exeter,  Plymouth,  Falmoiith,  Liverpool,  or 
Wbitebaven,  by  the  collector  and  comptroller  at  such  ports 
rr^pectively,  wbo  are  hereby  autiiiorized  and  reaurred  to  re- 
gister sdcb  ship,  and  to  grant  a  certificate  thereor  in  the  form 
«id  under  the  reguktiohs  dnd  restrictions  in  this  act  contained. 

I  S.  33.  m  S.  11.  n  S.  12.  o  S.  30. 
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IV.   fVhcU  Ships  formerly  registered  must  be  again  regis- 
tered, and  at  what  Time. 

From  and  after  the  commencement  of  this  act,  (viz. 
5th  January,  1826,)  or  from  and  after  the  first  arrival  and 
entry  of  any  ship',  after  such  commencement,  at  the  port, 
to  which  she  belongs,  or  at  any  other  port  v^hich  shall  be  in 
the  same  part  of  the  united  kingdom,  or  in  the  same  colony, 
plantation,  island,  or  territory,  as  the  port  shall  be  in,  no  cer- 
tificate of  registry  shall  be  in  force,  except  such  as  shall  be 
granted  under  the  authority  of  this  act,  or  which  shall  have 
been  granted  under  the  authority  of  the  act  passed  in  the 
fourth  year  of  the  reign  of  his  present  majesty,  (4  Geo.  4. 
c.  41,)  and  in  which  the  shares  hereinbefore  described,  held 
by  each  owner,  shall  be  set  forth ;  unless  it  shall  be  certified 
thereon  by  the  collector  and  comptroller  of  the  port  to  which 
such  ship  belongs,  that  further  time  has  been  granted  by  the 
commissioners  of  customs  for  ascertaining  and  roistering  the 
number  of  such  shares  as  cannot  then  be  ascertained* 

Upon  the  first  registry  i,  in  compliance  with  this  act,  of  anv 
ship  which  had  been  l)efore  registered,  no  stamp  duty  shall 
be  charged  upon  the  bond ;  and  if  the  certificate  of  such  for- 
mer registry,  then  delivered  up  to  be  cancelled,  shall  have  a 
Mediterranean-pass  attached  thereto,  no  stamp  duty  shall  be 
charged  on  account  of  the  new  Mediterranean-pass,  which 
shall  be  obtained  in  lieu  of  the  one  so  delivered  up  and  can- 
celled. 


y.  Of  the  Requisites  of  the  Certificate^  s.  9. 

Tub  act  requires  that  the  following  particulars  should  be 
enumerated  in  the  certificate:  1st,  the  title  of  the  act; 
Sndly,  the  names,  occupation,  and  residence  of  the  subscrib- 
ing owners,  and  that  they  have  taken  and  subscribed  the 
oath  required ;  that  they  have  sworn  that  they,  (together  with 
the  non-subscribing  owners,  setting  forth  their  names,  &c.) 
are  owners  of  the  ship  in  the  proportions  specified ;  Srdly, 
the  name  of  the  ship,  place  to  which  she  belongs,  burthen, 
master^s  name,  when  and  where  built,  or  whether  she  has 

p  S.35.  q  S.  36. 
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been  condemned  as  prize,  referring  to  the  certificate  of  builder 
or  judge ;  or  of  last  registiv  then  delivered  up  to  be  cancelled. 
It  must  then  state,  that  the  surveying  officer,  (naming  bim) 
has  certified  the  number  of  decks,  masts,  length,  breadth, 
beighth  (if  more  than  one  deck)  or  depth  (if  onlv  one  deck) 
rigging,  stern,  whether  any  gallery  and  head ;  that  the  sub- 
scribing owners  having  agreed  to  the  description  and  given 
securitv,  the  vessel  has  been  registered  at  the  port  of 
on  such  a  day.  It  is  then  signed  by  the  proper  officers,  and 
on  the  back  an  account  of  the  parts  held  by  each  owner  must 
be  given  in  the  form  prescribed,  and  must  also  be  signed  by 
the  proper  officers. 


r 

VI.  What  is  required  on  the  Part  of  the  Oumers  to  obtain 

Registry. 

No  registry'  shall  henceforth  be  made,  or  certificate 
granted,  until  the  following  oath  be  taken  and  subscribed 
before  the  persons  authorized  to  make  registry,  and  grant 
certificate  respectively  (which  they  are  hereby  empowered 
to  administer)  by  the  owner  of  such  ship,  if  such  ship  be- 
longs to  one  person  only,  or  in  case  there  shall  be  two  joint 
owners,  then  by  both,  if  both  shall  be  resident  within  twenty 
miles  of  the  port  or  place,  where  such  register  is  required ; 
or  by  one,  if  one  or  both  shall  be  resident  at  a  greater  dis- 
tance from  such  port  or  place ;  or  if  the  number  of  owners 
exceed  two,  then  by  the  greater  part ;  if  the  greater  number 
of  them  shall  be  resident  within  twenty  miles  of  such  port 
or  place,  as  aforesaid,  not  in  any  case  exceeding  three  of  such 
owners;  unless  a  greater  numtler  shall  be  desirous  to  join  in 
taking  and  subscribing  the  oath ;  or  by  one  of  such  owners, 
if  all  or  all  except  one  shall  be  resident  at  a  greater  distance: 
then  follows  the  form  of  oath,  and  lastly  a  provision  as  to 
the  person,  by  whom  the  oath  is  to  be  made,  and  the  form 
of  such  oath,  where  the  ship  belongs  to  any  corporate  body 
in  the  United  Kingdom. 

In  case'  the  reauired  number  of  joint  owners  of  any  ship 
shall  not  personally  attend  to  take  and  subscribe  the  oath% 
then  such  owner,  as  shall  personally  attend  and  take  and 

r  8. 14.  t  See  the  form  in  i.  14. 

■  8. 15. 
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subscpibe^  the  oith,  tkall  fiirther  make  oatb»  that  the  psrt 
owners*  then  abient,  are  n6t  reaideiit  within  twenty  mties  of 
such  port  or  piacei  and  baTe  not»  to  the  best  of  his  Imowledlge 
of  belief,  wilfully  absented  themselves,  in  order  to  awid 
taking  the  oath,  or  are  {Prevented  by  illness  from  attending. 

At  the  time  of  obtaining  the  certificate  of  registry,  sufficient 
security  shall  be  given  by  bond  to  his  majesty,  by  the  master 
and  such  of  the  owners  as  shall  personally  attend,  such  secu- 
rity to  be  approved  of  and  taken  by  the  persons  authorized  to 
make  registry  and  grant  certificate,  at  the  port  or  place  in 
which  such  certificate  shall  be  granted,  in  pKenalties  varying 
from  lOOL  to  1000/.,  according  to  the  tonnage,  with  a  con- 
dition, that  such  certificate  shall  not  be  sold,  lent,  or  other- 
wise disposed  of,  to  any  other  person,  and  that  the  same  shall 
be  solely  made  use  of  for  the  service  of  the  ship  for  which 
it  is  granted ;  and  that  in  case  such  ship  shall  be  lost  or  taken 
by  the  enemy,  burnt,  or  broken  up,  or  otherwise  prevented 
finom  returning  to  the  port  to  which  she  belongs,  or  shall,  on 
any  account,  have  lost  or  forfeited  the  privileges  of  a  British 
ship,  or  shall  have  been  seized  and  le|[ally  condemned  for 
illicit  trading,  or  shall  have  been  taken  in  execution  for  debt 
and  sold  by  due  process  of  .law,  or  shall  have  been  sold  to 
the  crown,  or  shall,  under  any  circumstances,  have  been  regis- 
tered de  novo,,  the  certificate,  if  preserved,,  shall  be  delivered 
up^  within  one  month  after  the  arrival  of  the  master  in  any 
port  or  place  in  his  Majesty^s  dominions,  to  the  collector 
and  comptroller  of  some  port  in  Great  Britain,  or  the  Isle  of 
Man,  or  the  British  plantations,  or  to  the  governor,  or  lieute- 
nant-g6vemor^  or  commander-in-chief  for  the  time  being,  of 
the  islands  of  Querusey  or  Jersey ;  and  if  any  foreigner, 
or  any  person  for  his  gse  and  benefit,  shall  purchase,  or  other- 
wise become  entitled  to,  the  whole  or  any  part  of  or  any 
interest  ip  such  ship,  and  the  same  shall  be  within  the  limits 
of  any  port  of  Great  Britain,  Guernsey,  Jensey,  Man,  or  the 
British  colonies,  plantations,  islands,  or  territories,  then  the 
certificate  of  registry  shall,  within  seven  days  ^fter  such  pur- 
chase or  transfer  of  property  in  such  ship,  be  delivered  i^p  to 
the  persons  authorized  to  make  registry  and  grant  certificate 
at  such  port  or  place  respectively ;  and  if  such  ship  shall  be 
in  any  foreign  port  when  such  purchase  or  transfer  of  interest 
or  property  shall  take  place,  then  the  same  shall  be  de- 
livered up  to  the  British  consul,  or  other  chief  British  ofi^cer, 
resident  at  or  nearest  to  such'foreign  port ;  or  if  such  ship 
shall  be  at  sea,  when  such  purchase'  or  transfer  of  interest 
or  property  shall  take  place,  then  the  same  shall  be  ddi- 

u  s.  21. 
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▼ered  ap  to  the  British  consul,  or  other  chief  British  officer, 
at  the  foreign  port  or  place  in  or  at  which  the  master  or  other 
person  having  or  taking  the  charge  or  command  of  such  ship 
shall  first  arrive  after  such  purchase  or  transfer  of  property 
at  sea,  immediately  after  his  arrival  in  such  foreign  port; 
but  if  such  master,  or  other  person  who  had  the  command 
thereof  at  the  time  6f  such  purchase  or  transfer  of  property 
at  sea,  shall  not  arrive  at  a  foreign  port,  but  shall  arrive  at 
some  port  of  Great  Britain,  Guernsey,  Jersey,  Man,  or  his  ma- 
jesty's colonies,  plantations,  islands,  or  territories;  then 
the  same  shall  be  delivered  up,  in  manner  aforesaid,  within 
fourteen  days  after  the  arrival  of  such  ship,  or  of  the  persons 
who  h^d  the  command  thereof,  in  any  port  of  Great  Britain, 
Guernsey,  Jersey,  Man,   or  any  of  his  majesty's  colonies, 

Plantations,  islands,  or  territories,  provided,  that  if  it  shall 
appen  that  at  the  time  of  registry,  the  pame  shall  be  at  any 
other  port  than  the  port  to  which  -the  ship  belongs,  so  that 
the  master  of  such  snip  cannot  attend  at  the;  port  of  registry 
to  join  with  the  owners  in  such  bond,  it  shall  be  hiwful  for 
hina  to  give  a  separate  bond,'  to  the  like  effect,  at  the  port 
where  the  ship  may  then  be^  and  the  collector  and  com|>- 
troller  of  such  other  portflball  transmit  such  bond  to  the  col- 
lector and  comptroller  of  the  port  wliere  such  ship  is  to  be 
registered,  and  such  bond  and  the  bond  also  given  by  the 
owners  sluill  together  be  of  the  same  effect  against  the  master 
and  owner*,  or  either  of  them,  as  if  they  bad  bound  theo^ 
scdves  jointly  and  severally  in  one  bond. 

Every  person*  who  shall  apply  for  a  certificate,  is  required 
to  product,  to  the  persons  autnorized  to  grant  such  certificate, 
a  trucj  and  full  account,  under  the  hand  of  the  builder  of 
Buch  ship,  of  the  proper  denomination  and  of  the  time  when 
and  the  place  where  such  ship  was  built ;  and  also  an  exact 
account  of  the  tonnage  of  sucn  ship,  together  with  the  name 
of  the  first  purchasers  thereof  (which  account  such  bewilder 
is  hei^by  directed  and  required  to  give  under  his  hand,  on 
the  same  being  demanded  by  such  persons  so  applying  for  a 
certificate,)  and  shall  also  niake  oath,  before  the  persons 
authorized  to  grant  such  certificate  (which  oath  he  or  they  is 
or  are  hereby  authorized  to  administer,)  that  the  ship,  for 
which  such  certificate  is  required,  is  the  same  with  that 
which  is  so  described  by  the  builder. 

«  &25. 
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VII.  Of  the  Transfer;  e.  31,  37,  (T  Geo.  4.  c.  48.  s.  36.) 

38.  39,  40,  44,  45,  46. 

When  and  so  often  as  the  property'  in  any  ship  or  any 
part  thereof  belonging  to  any  or  his  majesty's  subjects  shall 
after  registry  thereof  be  sold  to  any  other  of  his  Majesty's 
subjects,  the  same  shall  be  transferred  by  bill  of  sale  or  other 
instrument  in  writing  containing  a  recital  of  the  certificate  of 
registry,  or  the  principal  contents  thereof;  otherwise  such 
transfer  shall  not  be  valid  for  any  purpose,  either  in  law  or 
equity ;  provided  that  no  bill  of  sale  shall  be  deemed  void  by 
reason  of  anv  error  in  such  recital,  or  by  the  recital  of  any 
former  certificate  of  registry  instead  of  the  existing  certifi- 
cate :  provided  the  identity  of  the  ship  therein  intended  be 
effectually  proved  thereby. 

No  bill  of  sale^,  or  other  instrument  in  writing,  shall  be 
valid  to  pass  property  in  any  ship,  or  in  any  share  thereof,  or 
for  any  other  purpose,  until  such  bill  of  sale  or  instrument 
in  writing  shall  have  been  produced  to  the  collector  and 
comptroller  of  the  port  at  which  such  ship  is  registered,  or 
to  the  collector  and  comptroller  of  any  other  port  at  which 
she  is  about  to  be  registered  de  novo,  as  the  case  may  be; 
nor  until  such  collector  and  comptroller  respectively  shall 
have  entered  in  the  book  of  registry,  or  in  tne  book  of  in- 
tended registry  (6)  of  such  ship,  as  the  case  may  be  (and 
which  they  are  respectively  hereby  required  to  do  upon  the 
production  of  the  bill  of  sale  or  other  instrument  for  that 
purfK)6e) ;  the  name,  residence,  and  description  of  the  vendor 
or  mortgagor,  or  of  each  vendor  or  mortgagor,  if  more  than 
one ;  the  number  of  shares  transferred ;  the  name,  residence, 
and  description  of  the  purchaser  or  mortgagee,  or  of  each 
purchaser  or  mortgagee  if  more  than  one ;  and  the  date  of 
the  bill  of  sale,  or  other  instrument,  and  of  the  production  of 
it;  and  if  such  ship  is  not  about  to  be  registered  de  novo, 
the  collector  and  comptroller  of  the  port  where  such  ship  is 

X  8.  31.  7  S.  37. 


{6)  By  7  G^.  4.  c  48.  s.  26.  such  entry  in  the  book  of  intended 
registry  shall  not  be  made  until  all  the  requisites  of  law  for  the  im- 
mediate registry  of  the  ship  in  such  book  nave  been  complied  with ; 
nor  shall  such  entry  be  valid  or  certified  on  the  bill  of  sale,  until 
the  registry  de  novo  of  the  ship  shall  have  been  duly  made,  and  the 
certificate  thereof  granted. 
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roistered,  shall,  and  they  are  kerebjf  required  to  tndorjo  the 
particulars  of  such  bill  of  sale,  or  other  instrument,  on  tlie 
certificate  of  r^istiy  of  the  ship,  when  the  same  shall  be 
produced  to  them  for  the  purpose  in  manner  following, 
videlicet^ 

Custom-house,  \port  and  daie^  name^  rendenee^  and 
descriptum  of  vendor  or  mortgagor}  has  transferred  by 
[biU  of  eaie  or  other  nuirumeni]  dated  [ifal^,  fntmber 
of  shares]  to  [nmne,  residence,  and  description  ofpur^ 
chaser  or  mortgagee,"] 

A.  B.,  Collector. 

C.  D.,  Comptroller. 

And  forthwith  to  give  notice  thereof  to  the  commissioners 
of  customs;  and  in  case  the  collector  and  comptroller  shall 
be  desired  so  to  do,  and  the  bill  of  sale  or  other  instrument 
shall  be  produced  to  them  for  that  purpose,  then  the  col- 
lector and  comptroller  are  hereby  required  to  certify,  by 
indorsement  upon  the  bill  of  sale,  or  other  instrument!^  that 
the  particulars  before  mentioned  have  been  so  entered  in 
the  Dook  of  registry,  and  indorsed  upon  the  certificate  of 
registry. 

When  the  particulars  of  any  bill  of  sale*,  or  other-  instrii- 
oaent,  by  which  any  ship  or  any  share  thereof  shall  be  trans* 
ferred,  shall  have  been  so  entered  in  the  book  of  registry, 
the  bill  of  sale,  or  other  instrument,  shall  be  valid  and  eflectual 
to  pass  the  property  thereby  intended  to  be  transferred  as 
agamst  all  and  every  person  and  to  all  intents  and  purposes, 
except  as  against  such  subsequent  purchasers  and  mortgagees 
who  shall  first  procure  the  indorsement*  to  be  made  upon 
the  certificate  or  registry  of  such  ship,  in  manner  hereinafter 
mentioned. 

When  and  after  the  particulars  of  any  bill  of  sale*  or  other 
instrument,  by  which  any  ship  or  any  share  thereof  shall  be 
transferred,  shall  have  been  so  entered  in  the  book  of  r^stiy, 
as  aforesaid,  the  collector  and  comptroller  shall  not  enter  m 
the  book  of  registry  the  particulars  of  any  other  bill  of  sale, 
or  instrument  purporting  to  be  a  transfer  by  the  same  ven- 
dor or  mortgagor  of  the  same  ship,  or  share  thereof,  to  any 
other  person,  unless  thirty  days  shall  elapse  from  the  day  on 
which  the  particulars  of  the  former  bill  ofsale,  or  other  instru* 
ment,  were  entered  in  the  book  of  registry,  or  in  case  the 
ship  was  absent  from  the  port  to  which  she  belonged,  at  the 
time  when  the  particulars  of  such  former  bill  of  sale,  or  other 
instrument,  were  entered  in  the  book  of  registry ;  then,  unless 

I  S.  3S.  a  8.  39. 
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tbirty  days  shall  have  elapsed  from  the  day  on  which  the 
ship  arriTed  at  the  port,  to  which  the  same  belon]^,  and  in 
case  the  particutars  of  two  or  more  such  bills  of  sale,  or  other 
instruments,  as  aforesaid,  shall  at  any  time  have  been  entered  in 
the  book  of  registry  of  the  said  ship,  the  collector  and  comp- 
troller shallnot  enter  in  the  book  of  registry  the  particulars 
of  any  other  bill  of  sale,  or  other  instrument,  as  aforesaid, 
unless^tbirty  days  shall  in  like  manner  have  elapsed  from  the 
day  on  which  the  particulars  of  the  last  of  such  bills  of  sale, 
or  other  instrument,  were  entered  in  the  books  of  registry,  or 
from  the  day  on  which  the  ship  or  vessel  arrived  at  the  port 
to  which  she  belonged,  in  case  of  her  absence  as  aforesaid ; 
and  in  every  case  where  there  shall  at  any  time  happen  to  be 
two  or  more  transfers  by  the  same  owner,  of  the  same  pro- 

Iierty,  in  any  ship  entered  in  the  book  of  registry,  the  col- 
ector  and  comptroller  are  hereby  required  to  indorse  upon 
the  certificate  of  registry  of  such  ship,  the  particulars  of 
that  bill  of  sale,  or  other  instrument,  under  which  the  person 
claims  property,  who  shall  produce  the  certificate  of  registry 
for  that  purpose,  within  thirty.days  next  after  the  entry  of 
his  bill  of  sale,  or  other  instrument,  in  the  book  of  registry,  as 
aforesaid,  or  within  thirty  days  next  after  the  return  of  the 
said  ship  to  the  port  to  which  she  belongs,  in  case  of  her 
absence  at  the  time  of  such  entry;   and  in  case  no  person 
shall  produce  the  certificate  of  registry,  within  either  of  the 
said  spaces  of  thirty  days,  then  it  shall  be  lawful  for  the 
collector  and  comptroller,  and  they  are  hereby  required  to 
indorse  upon  the  certificate  of  registry,  the  particulars  of  the 
bill  of  sale,  or  other  instrument,  to  such  person  as  shall  first 
produce  the  certificate  of  registry  for  that  purpose,  it  being 
the  true  intent  and  meaning  of  this  act,  that  the  several  pur-  4 
chasers  and  mortgagees  of  such  ship,  or  share  thereof,  when 
more  than  one  appear  to  claim  the  same  property^,  shall  have 
priority  one  over  the  other,  not  according  to  the  respective 
times  when  the  particulars  of  the  bill  of  sue,  or  other  instru- 
ment, bjr  which  such  property  Was  transferred  to  them,  were 
entered  in  the  book  of  registry,  but  according  to  the  time 
when  the  indorsement  is  miule  upon  the  certificate  of  rmstiy ; 
provided,  that  if  the  certificate  of  registry  shall  be  loat  or 
mislaid,  or  shall  be  detained  by  any  person,  so  that  the  in- 
dorsement cannot  in  due  time  be  made  thereon,  and  proof 
thereof  shall  be  made  by  the  purchaser  or  mortgagee,  or  his 
known  agent,  to  the  satisfaction  of  the  commisaioners,  the 
commissioners  may  grant  such  further  time  as  to  them  shall 
appear  neoessary,  for  the  recovery  of  the  certificate  of  legigr 
try,  or  for  the  r^istry  de  novo  of  the  said  ship  or  vewel, 
under  the  provisions  of  this  act ;  and  thereupon  the  collector 
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and  eomptioller  shall  make  a  iromomtiduni  in  the  book  of 
registers,  of  the  further  time  so  granted,  and  during  such 
time  no  other  bill  of  sale  .shall  be  entered  for  the  transfer  of 
the  same  ship,  or  the  share  thereof. 

If  the  certificate  of  registry^  of  such  ship  shall  be  produced 
to  the  collector  and  comptroller  of  any  port  where  she  may 
then  be,-  after  any  such  bill  of  sale  shall  have  been  reoM'ded 
at  the  port  to  which  she  belongs,  together  with  such  bill  of 
sale  containing  a  notification  of  sucn  record,  signed  by  the 
collector  and  comptroller  of  such  port,  as  before  directed ; 
the  collector  and  comptroller  of  such  other  port  may  indorse 
on  such  certificate  of  registry  (being  required  so  to  do)  the 
transfer  inentioned  in  such  bill  of  sale,  and  such  collector 
and  comptroller  shall .  give  notice  thereof  to  the  collector 
and  comptroller  of  the  port  to  which  such  ship  belongs, 
who  shall  record  the  same  in  like  manner  as  if.  they 
had  made  such  indorsement  themselves,  but  inserting  the 
name  of  the  port  at  which  such  indorsement  was  made ;  pro* 
vided,  that  the  collector  and  comptroller  of  such  otl)er  port 
shall  first  give  notice  to  the  collector  and  comptroller  of  the 
port  to  which  such  ship  belongs,  of  such  requisitions  made 
to  them  to  indorse  the  certificate  of  registry,  and  the  collector 
and  comptroller  of  the  port,  to  which  such  ship  belongs, 
shall  thereupon  send  information  to  the  collector  and  comp- 
troller of  such  other  port,  whether  anv  and  what  other  bill 
or  bills  of  sale  have  been  recorded  in  the  book  of  registry  of 
such  ship,  and  the  collector  and  comptroller  of  such  other 
port,  having  such  information,  shall  proceed  in  manner 
directed  by  this  act  in  all  respects  to  the  indorsing  of  the  cer* 
tificate  of  registry,  as  they  would  do  if  such  port  were  th6 
port  to  which  such  vessel  belonged. 

If  any  ship  *  or  the  share  of  any  owner  who  may  be  out 
of  the  kingdom,  shall  be  sold  in  his  absence  by  his  known 
agent,  under  his  directions,  express  or  implied,  and  acting  for 
his  interest,  and  such  agent,  who  shall  have  executed  a  bill 
of  sale  to  the  purchaser  of  the  whole  or  any  share,  shall  not 
have  received  a  legal  power  to  execute  the  same,  the  com- 
missioners of  customs,  upon  proof  to  their  satisfaction  of  the 
fair  dealings  of  the  parties,  may  permit  such  tranfer  to  be 
registered,  if  registry  de  novo  l>e  necessary,  or  recorded  and 
indorsed,  as  if  sudh  legal  power  had  been  produced ;  and  if 
any  bill  of  sale  cannot  be  produced,  or  if  oy  time,  absence, 
or  death  of  parties,  it  cannot  be  proved  that  a' bill  of  sale  for 
any  shares  had  been  executed,  and  registry  de  novo  shall  have 

•  •  •  ■  . 
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become  neceMiry,  the  commieskHierBy  upon  proof  of  fair 
dealing,  may  permit  a  r^atry  de  novo,  as  if  such  bill  of 
sale  had  been  produced,  provided  that  good  security  shall  be 
given  to  produce  a  legal  power  or  bill  of  sale  within  a  reason- 
able time,  or  to  abide  the  future  claims  of  the  absent  owner, 
and  such  bond  shall  be  available  for  the  protection  of  the 
interest  of  the  party  whose  property  has  been  so  transferi-ed, 
until  he  shall  receive  full  indemnity  for  any  loss. 

When  any  transfer  of  any  ship  or  share  is  made  as  a  secu- 
Htt^  for  the  payment  of  a  debt,  either  by  mortgage  or  assign- 
ment to  a  trustee  for  sale,  the  collector  or  comptroller  of  the 
port,  where  the  vessel  is  registered,  shall,  in  the  entry  of  the 
Dook  of  registry,  and  also  in  the  indorsement  on  the  certiBcate, 
express  that  such  transfer  was  made  only  as  a  security  for  the 
payment  of  debts,  or  by  way  of  mortgage,  or  to  that  effect ; 
and  the  person  to  whom  the  transfer  is  made,  or  any  other 
person  claiming  under  him  as  mortgagee  or  trustee  only,  shall 
not^  by  reason  thereof,  be  deemed  the  owner  of  such  vessel  or 
share,  nor  shall  the  person  making  the  transfer  be  deemed,  by 
reason  thereof,  to  nave  ceated  to  be  an  otraer,  any  more  than 
if  no  such  transfer  had  been  made,  except  so  far  as  may  be 
necessary  for  the  purpose  of  rendering  the  vessel  or  share  so 
transferred  available,  by  sale  or  otherwise^  for  the  payment  of 
the  debt  (7). 

When  any  transfen  of  any  ship  or  share  shall  have  been 
made  as  a  security  for  the  payment  of  any  deU,  either  by 
mortgage  or  assignment,  as  aforesaid,  and  such  transfer  shall 
have  been  duly  registered,  the  interest  of  the  mortgagee  or 
other  assignee  shall  not  be  affected  by  any  act  of  bankruptcy 
committed  by  such  mortgagor  or  assignor,  after  the  time  of 
the  registering  the  mortgage  or  assignment,  notwithstanding 
such  mortgagor  or  assignor,  at  the  time  he  shall  become 
bankrupt,  shall  have,  in  his  possession,  order,  and  disposition, 

d  8. 46.  e  S.  46. 


(7)  Before  this  statute  a  difference  in  opinion  had  existed  on.tfae 

auestion,  whether  the  mortgaeee  of  a  ship  was  to  be  deemed  in  law 
le  owner  of  it,  entitled  to  tne  benefits,  and  liable  to  the  burdens 
which  belong  to  that  character,  before  he  took  possessicm.  See 
Abbott,  17,  and  the  following  cases*  there  referred  to :  Chinnery  v. 
Blackburoe,  B.  R.  E.  T.  24  Geo.  3.  1  H.  Bl.  117.  n. ;  Jackson  v. 
Venior,  1 H.  Bl.  1 1 4. ;  Westerdell  v.  Dale,  7  T.  R.  306. ;  Twentysaan 
V.  Hart,  1  Stark.  366. ;  Annet  v*  Cantairs  and  another^  3  Cunpb. 
354. 
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and  shall  be  tlie  lepated  owner  of  the  ghip  or  share,  but 
that  such  mort^jage  or  assignment  shall  be  preferi^  to  any 
right,  claim,  or  mterest,  which  may  beloiig  to  the  assignee  of 
such  bankrupt. 


VIIL  When  and  how  RegUiry  de  novo  is  to  be  made^  s,  12. 
96. 98.  41.  42. ;  and  herein,  in  what  Cases  a  temporary 
Certificate  or  license  may  be  granted.' 

Every  ship'  shall  be  deemed  to  belong  to  some  port  at 
or'  near  to  which  some  or  one  of  the  owners,  who  shall  take 
and  subscribe  the  oath  required  by  this  act  before  registry 
be  made,  shall  reside,  and  whenever  such  owner  shall  have 
transferred  all  his  share  in  such  ship,  the  same  shall  be  re- 
gistered de  novo  before  such  ship  shall  depart  from  the  port 
to  which  she  shall  then  belong,  or  from  any  other  port  which 
shall  be  in  the  same  part  of  the  United  Kingdom,  or  the  same 
colony,  plantation,  ismnd,or  territory  as  the  said  port  shall  be 
in ;  provided,  that  if  the  owner  cannot,  in  sufficient  time, 
comply  with  the  requisites  of  this  act,  so  that  registry  may 
be  made  before  it  shall  be  necessary  for  such  ship  to  depart 
upon  another  voyage,  the  collector  and  comptroller  of  the 
port  where  such  ship  may  then  be,  may  certify,  upon  the  back 
of  the  existing  certificate  of  registry,  that  the  same  is  to  re- 
main in  force  for  the  voyage  upon  which  the  ship  is  then  about 
to  sail ;  provided  also,  that  if  any  ship  shall  be  built  in  any  of 
bis  majesty's  colonies,  plantations,  islands,  or  territories  in 
Asia,  Africa,  or  America,  for  owners  residing  in  the  United 
Kingdom,  such  ship  may  proceed  to  any  part  of  the  United 
Kingdom,  whether  by  a  direct  or  circuitous  voyage,  and  there 
import  a  cargo  before  re^istrv  shall  have  been  made,  provided 
the  master,  or  the  agent  for  the  owner,  shall  have  produced  to 
the  collector  and  comptroller  of  the  port,  at  or  near  to  which 
such  ship  was  built,  or  from  which  she  shall  be  cleared  for 
her  voyage,  the  certificate  of  the  builder  required  by  this  act, 
and  shall  have  made  oath  before  such  collector  and  comp- 
troller of  the  names  and  descriptions  of  the  principal  owners, 
and  that  she  is  the  identical  ship  mentioned  in  such  certifi- 
cate of  the  builder,  and  that  no  foreigner  to  the  best  of  his 
knowledge  and  belief  has  any  interest  therein ;  whereupon  the 
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collector  atid  comptroller  of  such  port  nhall  cause  such  ship  to 
be  surveyed  and  measured  in  lixe  manner  as  is  directed  for 
tbe  purpose  of  registering  any  ship,  and  shall  give  the  master 
a  certificate  under  their  hands  and  seals  purporting  to  be 
under  the  authority  of  this  act,  and  stating  when  and  where 
and  by  whom  such  ship  was  built»  the  description,  tonnage, 
and  other  particulars  required  on  registry  of  any  ship,  and  tne 
voyage  for  which  such  ship  is  cleared  by  them ;  and  such 
certificate  shall,  for  such  voyage,  have  all  the  force  and  virtue 
of  a  certificate  of  registry  under  this  act'(8),  and  such  collector 
and  comptroller  shall  transmit  a  copy  of  such  certificate  to 
the  commissioners  of  his  majesty*s  customs. 

If  the  certificate  of  registry  <  of  any  ship  shall  be  lost  or 
mialaidt  so  Uiat  the  same  cannot  be  found  for  the  use  of  such 
ship  when  needful,  and  proof  thereof  shall  be  made,  to  tbe 
.  satisfaction  of  the  commisioners  of  his  majesty's  customs, 
such  commissioners  shall  and  may  permit  such  ship  to  be  re- 
gistered de  novo,  and  a  certificate  thereof  to  be  granted ;  pro- 
vided, that  if  such  ship  be  absent  and  far  distant  from  the 
port  to  which  she  belongs,  or  by  reason  of  the  absence  of  the 
owner,  or  of  any  impediment,  registry  of  the  same  cannot  then 
be  made  in  sufficient  time,  such  commissioners  shall  and 
may  grant  a  license  for  the  present  use  of  such  ship,  which 
license  shall,  for  the  time  and  to  the  extent  specified  therein 
and  no  longer,  be  of  the  same  force  and  virtue  as  a  certificate 
of  registry  granted  under  this  act ;  provided,  that  before  such 
registry  de  novo  be  made,  the  owners  and  master  shall  give 
bond  to  the  commissioners  in  such  sum  as  to  them  shall  seem 
fit,  with  a  condition,  that  if  the  certificate  of  registry  shall  at 
any  time  afterwards  be  found,  the  same  shall  be  forthwith  de- 
livered to  the  proper  officers  of  his  majesty's  customs  to  be 
cancelled,  and  that  no  illegal  use  has  been  or  shall  be  made 
thereof  with  his  privity  or  knowledge ;  and  further,  that  before 
any  such  license  shall  be  granted  as  aforesaid,  the  master  of  such 
ship  shall  also  make  oath  that  the  same  has  been  registered 
as  a  British  ship,  naming  tbe  port  tyhere  and  the  time  when 
Such  registry  was  made,  and  all  the  particulars  contained  in 
the  certificate  thereof,  to  tbe  best  of  his  knowledge  and  belief; 
and  shall  also  give  such  bond  and  with  the  same  condition  as 

g  S.  26. 
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(8)  By  7th  Geo.  4.  c.  48.  s.  25.  such  certificate  shall  be  in  like 
force  for  the  navigation  of  such  ship  for  any  voyages  whatever,  daring 
the  term  of  two  yean,  from  the  date  of  such  certificate,  if  such  ship 
shall  not  sooner  arrive  at  some  place  in  the  United  Kingdom* 
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is.beftAB  mentkuied;  provided,  that  before  any  such  Koena^ 
shall  be  granted,  such  ship  shall  be  surveyed  in  like  manner 
as  if  a  registry  de  novo  were  about  to  be  made  thereof,  and 
the  certificate  of  such  survey  shall  be  preserved  by  the  col- 
lector and  comptroller  of  the  port  to  which  ^uch  ship  shall 
belong ;  and,  in  virtue  thereof » it  shall  be  hiwful  for  the  said 
commissioners,  and  they  are  hereby  required  to  permit  such 
ship  to  be  registered  after  her  departure,  whenever  the  owner 
shall  personally  attend  to  take  and  subscribe  the  oath  re- 
quiredf  by  this  act  before  registry  be  made,  and  shall  also 
comply  with  all  other  requisites  of  this  act,  except  so  far  as 
relates  to  the  bond  to  be  given  b^  the  master  of  such  ship, 
which  certificate  of  registry  the  said  <ximmi86ioners  shall  and 
may  transmit  to  the  collector  and  comptroller  of  any  other 
port,  to  be  by  them  given  to  the  master  of  such  ship  upon  his 
^ving  such  bond  and  delivering  up  the  license  which  had 
been  granted  for  the  then  present  use  of  such  ship. 

The  27th  section  authorises  a  registry  de  novo  in  the  case 
of  a  wilful  detention  of  the  certificate,  by  the  master  or  other 
person,  and  conviction  or  absconding.    See  post,  p.  1233. 

If  any  8hip\  after  she  shall  have  been  registered  pursuant 
to  the  directions  of  this  act,  shall  in  any  manner  be  altered  so 
as  not  to  correspond  with  all  the  particulars  contained  in  the 
certificate  of  her  registry,  in  such  case  such  ship  shall  be 
registered  de  novo  in  manner  hereinbefore  required,  as  soon 
as  she  returns  to  the  port  to  which  she  belongs,  or  to  any 
other  port  which  shall  be  in  the  same  part  of  the  Unitea 
Kingdom,  or  in  the  colony,  plantation,  island,  or  territory,  as 
the  said  part  shall  be  in,  on  failure  whereof  such  ship  shall 
be,  to  all  intents  and  purposes,  considered  a  ship  not  duly 
registered. 

If  it  become  neceesary  to  register'  any  ship  de  novo,  and 
any  share  of  such  ship  shall  have  been  sold,  since  she  was 
last  registered,  and  the  transfer  of  such  share  shall  not  have 
been  recorded  and  indorsed  in  manner  hereinbefore  directed, 
the  bill  of  sale  thereof  shall  be  produced  to  the  collector  and 
comptroller  who  are  to  make  r^stiy  of  such  ship ;  other- 
wise such  sale  shall  not  be  noticai  in  such  registry  de  novo, 
except  as  hereinafter  excepted;  provided,  that  upon  the 
future  production  of  such  bill  of  sale  and  of  the  existing 
certificate  of  registry,  such  transfer  shall  and  may  be  recorded 
and  indorsed  as  well  after  such  registry  de  novo  as  before. 

If  upon  any  chanee  of  property^  in  any  ship,  the  owner 
shall  desire  to  have  the  same  registered  de  novo,  although  not 

hS.  28.  i  S.41.  kS.42. 
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required  by  this  act,  and  the  owner,  or  proper  number  of 
owners  shall  attend  at  the  custom-house  at  the  port  to  which 
such  ship  belongs  for  that  purpose,  it  shall  be  lawful  for  the 
collector  and  comptroller  at  such  port  to  make  r^istiy  de 
novo  of  such  ship  at  the  same  port,  and  to  grant  a  certificate 
thereof,  the  several  requisites  of  this  act  beigg  first  duly 
complied  with. 


IX.  What  is  requhred  upon  the  Change  of  a  MoHer* 

WuBN  the  master^  or  other  person  having  or  taking  the 
charge  or  command  of  a  ship  registered,  shall  be  changed, 
the  master  or  owner  shall  deliver  to  the  person  authoraed 
to  make  r^istry  and  grant  certificates  at  the  port  where  the 
change  shall  taice  place,  the  certificate  of  r^istry  belonging 
to  the  ship,  who  shall  thereupon  indorse  and  subscribe  a 
memorandum  of  such  change,  and  shall  forthwith  give  notice 
of  the  same  to  the  proper  officer  of  the  port  or  place  where 
such  ship  was  last  registered,  who  shall  likewise  make  a 
memorandum  of  the  same  in  the  book  of  registers,  and  shall 
forthwith  give  notice  thereof  to  the  commissioners  of  customs^ 
provided  that  before  the  name  of  such  new  master  shall  be 
indorsed  on  the  certificate  of  registry,  he  shall  give  a  bond  in 
the  like  penalties  and  under  the  same  conditions  as  are 
contained  in  the  bond  required  to  be  given  at  the  time  of 
registry  (»). 


X.  Penaliy/or  Detention  of  Certificate.-^See,  27. 

In  case  the  master",  or  any  other  person,  who  shall  have 
received  or  obtained,  by  any  means  or  for  any  purpose,  the 

1  S.  32.  m  8.  27. 


(9)  By  6th  Geo.  4.  c.  107.  s.  125.  the  officers  of  the  customs  may 
refuse  to  permit  any  person  to  act  as  master,  whose  name  shall  not 
have  been  inserted  in  or  indorsed  upon  the  certificate  of  registry  as 
master. 


SHIPPING.  1833 

certificate  of  r^stry  (whether  sacb  master  or  other  person 
shall  he  a  part  owner  or  not),  shall  wilfully  detain  and  refuse 
to  deliver  up  the  same  to  the  proper  officers  of  the  customs 
for  the  purposes  of  the  ship,  as  occasion  shall  require,  any 
owner  may  make  complaint  on  oath  lu^inst  the  master,  or 
other  person,  who  shall  so  detain  and  refuse  to  deliver  up  the 
same,  of  such  detainer  and  refusal,  to  any  justice  of  the  peace 
reaidifag  near  to  the  place  where  such  detainer  and  refusal 
shall  be,  in  Great  Britain  or  Ireland,  or  to  any  member  of  the 
supreme  court  of  justice,  or  any  justice  of  the  peace  in  the 
islands  of  Jersey,  Guernsey*  or  Man,  or  in  any  colony,  planta- 
tion, island,  or  territorv  to  his  miyesty  belonging,  in  Asia, 
Africa,  or  America;  or  Malta,  Gibraltar,  or  Heligomnd,  where 
such  detainer  and  refusal  shall  be  in  any  of  the  places  last 
mentioned ;  and  on  such  complaint  the  justice  or  other  magis- 
trate is  required,  bv  warrant  under  his  hand  and  seal,  to  cause 
such  master  or  other  person  to  be  brought  before  him  to  be 
examined,  touching  such  detainer  and  refusal ;  and  if  it  shall 
appear,  on  examination  of  the  nuisfer  or  other  person,  or  other- 
wise, that  the  certificate  of  registry  is  not  lost  or  mislaid,  but  is 
wilfully  detained  by  the  master  or  other  person,  such  master 
or  other  person  shall  be  thereof  convicted,  and  shall  forfeit  and 
pay  the  sum  of  one  hundred  pounds ;  and,  on  failure  of  pay- 
ment, he  shall  be  committed  to  the  common  gaol,  there  to 
remain,  without  bail  or  mainprize,  for  such  time  as  the  said 
justice  or  other  magistrate  shall  in  bis  discretion  deem  proper, 
not  being  less  than  three  months,  nor  more  than  twelve 
months ;  and  the  justice  or  other  map^istrate  is  required  to 
certify  the  detainer,  refusal,  and  conviction,  to  the  person  who 
granted  such  certificate  of  re^^istry,  who  shall,  on  the  terms 
and  conditions  of  law  being  complied  with,  make  registry  de 
novo,  and  grant  a  certificate  notifying,  on  the  back  of  such 
certificate,  the  ^und  upon  which  the  ship  was  so  registered 
de  novo ;  and  if  such  master  or  other  person  who  shall  have 
detained  and  refused  to  deliver  up  such  certificate  of  r^istry 
as  aforesaid,  or  shall  be  verily  believed  to  have  detain^  the 
same,  shall  have  absconded,  so  that  the  said  warrant  of  the 
justice  or  other  magistrate  cannot  be  executed  upon  him,  and 
proof  thereof  shall  be  made  to  the  satisfaction  of  the  com- 
missioners of  his  miyesty*s  customs,  they  may  permit  such 
ship  to  be  registered  de  novo,  or  otherwise,  m  their  discre- 
tion, grant  a  license  for  the  present  use  of  such  ship  in  like 
manner  as  is  hereinbefore  provided  in  the  case  wherein  the 
certificate  of  registry  is  lost  or  mislaid. 
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XL  Evidence — whaishaU  be  tuffldeni  Evidence  of  AjjidatiU 

and  Books  of  Registry. 

Gebat  incoDTenieDce  baying  arisen  from  regiatering  offi« 
eera  being  aenred  with  aubpoanaa  requiring  them  to  produoe 
the  affidavita  and  booka  of  r^iatiy,  th6  legialature  baa  deemed 
it  expedient  to  diapenae  with  their  attendance,  and  for  that 

Eurpoae  baa  enacted*,  that  the  collector  and  comptrolicar  of 
ia  majeaty*a  cuatoma^  at  any  port  or  place,  and  persona  act- 
ing for  tbem  reapectively,  shall,  upon  every  reaaonable  re- 
queat  by  any  poaona,  produce  and  exhibit  for  inspection  and 
examination,  any  oath  or  affidavit  taken  or  sworn  by  any 
owner  or  proprietor,  and  also  any  regiater  or  entry  in  any 
book  of  r4;iatry  required  by  this  act  to  be  made  or  kept  re- 
lative to  any  atup,  and  abaU,  upon  every  reaaonable  request 
by  any  peraona^  permit  them  to  take  a  copy  or  an  extract 
thereof  respectively,  and  that  the  copy  of  auch  oath  or  affi- 
davit, regiater  or  entry,  shall,  upon  being  proved  to  be  a  true 
oopy,  be  received  as  evidence,  upon  every  trial  at  law,  with- 
out the  production  of  the  original,  and  without  the  teatimony 
or  attendance  of  any  collector  or  comptroller,  or  other  persons 
acting  for  them  respectively,  in  all  caaes,  aa  fully  and  to 
all  intenta  and  purposes  as  such  original,  if  produced  by 
any  collector  or  comptroller,  or  other  persons  acting  for 
them. 


IL  Of  Seamen* s  Wages,  and  the  several  Statutes  relating 
thereto,  viz.  Stat.  9  6.  3.  c.  30.-^31  G.  3.  e.  39.^ 
37  G.  5.  e.  73.  4  G.  4.  c.  S5«— 8  G.  1.  c  24. 


The  legislature,  in  its  wisdom,  has  thought  fit  to  make 
several  provisions  relating  to  seamen  employed  in  merchant 
ships,  for  the  better  securing  the  wages  or  the  seamen,  and  to 
guard  against  desertion.  Seamen  employed  in  merchant 
ships  are  usually  hired  at  a  certain  sum,  either  by  the  month 
6r  for  the  voyage  ^  By  a  tat  2  G.  2.  c.  36.  (entitled  an  act 
for  the  better  regulation  of  aeamen  in  the  merchant  service, 

n  S.  43.  o  Abbott,  432,  £d.5ti),  1827. 


SHIPPING.  1986 

and  made  perpetual,  and  extended  to  ail  his  Majesty's  colonies 
in  America  by  stat.  9  G.  3^  c  31.)  masters  of  ships,  bound  to 
parts  beyond  the  seas,  are  prohibited  from  carrying  any  seamen  - 
or  mariners  (except  their  apprentices)  to  sea  upon  any  Yoya^e 
to  parts  beyond  the  acas,  without  first  agreeing  with  them  for 
their  wages;  and  this  agreement  must,  Ist,  be  in  writing  (10) ; 
ftdly,  it  must  declare  the  wages  which  each  mariner  is  to 
have  during  the  whole  voyage,  or  for  so  long  a  time  as  he 
ships  himself  for ;  ddiy,  it  must  express  the  voyage  for  which 
the  mariner  is  shipped;  4thly,  it  must  be  signed^  by  the  ma- 
riner within  three  days  after  he  has  entered  himself  on  board 
the  ship.  This  agreement  is,  after  signing,  conclusive  to  all 
parties  during  the  time  agreed  for^. 

Masters  or  commanders  offending  against  thje^e  provisions, 
are  made  liable  to  a  penalty  of  5L  for  every  mariner  carried 
to  sea,  without  having  entered  into  the  requisite  agreement, 
the  penalty  to  be  paid  to  the  |ise  of  Greenwich  Hospital,  and 
recoverable  bv  inrormation  before  J,  P. '.  Masters  are  also 
required,  under  a  penalty  of  twenty  shillings,  to  pay  their 
seamen,  upoki  their  arrival  in  Great  Britain,  their  wages,  if 
demanded,  within  thirty  days  after  entry  of  the  ship  at  the 

p  S.  2.  q  a.  2.  r  S.  1* 


(10)  The  statute  relating  to  seamen's  wages  do  not  declare  that  a 
verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  master, 
if  there  be  not  a  written  agreement.  When  a  written  agreement  is 
made,  it  becomes  the  only  evidence  of  the  contract  between  the  par* 
ties,  a'nd  a  mariner  cannot  recover  any  money  agreed  to  be  given  in 
reward  for  his  service,  which  is  not  specified  in  the  articles*  Abbott, 
440.  A  sailor  brought  an  action  a^nst  a  master  of  a  ship,  and  de- 
clared on  an  agreement,  whereby  it  was  stipulated,  that  die  sailor 
should  have  a  certain  sum  per  month  during  a  voyage  from  London 
to  Africa,  and  thence  to  the  West  Indies,  and  aiso  so  much  numeg  at 
should  he  the  avertige  price  of  a  negro  slave  in  the  West  Indies.  In 
the  sbip*s  articles  no  mention  was  made  of  the  money  to  be  paid  to 
the  plaintiff  as  the  average  price  of  the  negro  slave.  It  was  holden^ 
'that  the  additional  perquisite  of  the  average  price  of  a  negro  slave 
could  only  be  considered  as  wages,  and  therefore  ought  to  have  been 
inserted  in  the  written  agreement.  White  v«  Wilson,  2  Bos.  &  Pul. 
116*  In  like  manner  it  lias  been  holden,  that  a  sail-maker,  serving 
in  a  ship  belonging  to  the  East  India  Company*  cannot  recover  upon 
a  promise  to  [>av  him  a  monthly  sum  beyond  tne  wages  mentionea  in 
the  ship*s  articles,  which  liad  been  signed  by  him  as  sail-maker. 
Elsworth  and  wife  v.  Woolmore,  London  Sittings,  December,  1803, 
before  Ld.  Alvanley,  C.  J.  C,  B.  Abbott^  440.  See  a  note  of  this 
case,  5  Esp.  N.  P.  C.  84. 
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CuBtom  House,  (except  where  ft  ooveiMiiit  has  been  eoteied 
into  to  the  contrary  J  or  at  the  time  of  their  dischaive,  which 
shall  first  happen,  deducting  the  penalties  and  foifeitures 
which  may  have  been  incurred,  and  such  payment  shall  he 
valid,  notwithstanding  any  action,  bill  of  sale,  attachment,  or 
incumbrance.  The  penalty  imposed  on  masters  for  disobe- 
dience to  this  rq;uhition,  is  recoverable  by  the  same  method 
as  the  wages'. 

Mariners,  by  entering  into  or  signing  the  agreement,  are 
not  to  be  deprived  of  usmg  any  lawful  means  for  the  recoveiy 
of  wages  against  the  ship,  master,  or  owners'.  In  all  cases 
where  it  may  be  necessary  to  produce  the  written  agreement 
in  court,  no  obligation  shall  lie  on  the  mariner  to  pr^uce  the 
same,  but  on  the  master  or  owner ;  and  no  mariner  shall  fiiil 
in  any  action,  &c.  for  the  recovery  of  wages,  for  want  of  such 
agreement  being  produced*.  It  is  not  necessary  for  the  sea- 
man to  give  the  captain  notice  to  produce  this  agreement'. 

The  penalties  imposed  on  seamen  for  desertion,  and  ab- 
senting themselves  without  leave,  are  as  follow : 

1.  Any  mariner  deserting  or  refusing  to  proceed  on  the 
voyage,  or  deserting  from  the  ship  in  parts  beyond  the  seas, 
after  having  signed  the  agreement,  forfeits  to  the  owners  the 
wages  due  at  the  time  of  his  deserting  or  obstinately  refusing 
to  proceed  on  the  voyage^ (11). 

$•  Any  mariner  absenting  himself  from  his  ship,  without 


s  S.  7.  X  BowmBn  t.  Btamelman,  %  Camp.  N. 

t  8.a.  P.C.316. 

tt  8.  S.  7  S.  8. 


(11)  **  Entering  or  being  entered  into  the  service  of  his  Majesty, 
on  board  any  of  his  Majesty's  ships,  will  not  occasion  a  forfeiture  of 
wages,  nor  is  it  to  be  deemed  a  desertion.**  S.  13.  Being  com- 
peUed  to  auit  the  ship  through  inhuman  treatment  of  the  master*, 
or  being  dismissed  without  lawful  cause,  will  not  be  deemed  deser- 
tion t>  So  where  the  seaman  is  impressed  into  the  royal  service,  he 
will  be  entitled  to  receive  a  proportion  of  his  wages  up  to  the  time 
of  impressing.  Wiggins  v.  Ingieton,  2  Ld.  Raym.  1211.  per  HoU, 
C.  J.  out  nothine  further.  Clements  v.  Maybom,  B.  R.  T.  24  Q.  3. 
Abbott,  444,  and  the  voyage  must  be  completed.  2  Camp.  N.  P.  C» 
320,  n. 

•  Limland  ▼.  Stephens,  3  £tp.  N.  P.  C.  SSO.    Kenjon,  C.  J. 
t  Sigaid  V.  RoberU, 3  Esp.  N.  P.  C.  72.  Eldop,  C«i.. 
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leave  fix>m  the  mMter,  ftc.  shall,  for  eveiy  mich  day's  absenoe, 
forfeit  two  days*  pay  to  the  use  of  Greenwich  Hospital*. 

3.  Any  mariner,  not  entering  into  his  Majesty's  service, 
who  leaves  the  ship  without  a  discharge  in  writing,  from  the 
master,  commander,  or  other  person,  having  char^  of  the 
vessel,  forfeits  one  mon//iVj9ay  (19),  to  be  recovered  and  ap- 
plied according  to  the  directions  of  the  statute*  (13). 

The  foregoing;  provisions  having  been  found,  by  experi- 
ence, to  be  highl^  beneficial  to  the  trade  and  navigation  of 
this  kingdom,  similar  regulations  were  established  by  stat 
31  G.  3.  c.  39.  for  the  government  of  seamen  employed  in 
the  coasting  trade  of  Great  Britain,  in  vessels  of  the  burthen 
of  100  tons  or  upwards,  which  shall  go  to  open  sea.  N.  No 
agreement  made  by  virtue  of  this  act  shall  be  charged  with  a 
stamp  duty  ^ 

The  most  material  points  of  difference  between  this  statute 

s  S.  5.  a  S.  S.  b  S.  10. 


(12)  The  meaning  of  the  first  and  second  of  these  provisions  is* 
that  it  the  mariner  run  away  before  the  Toyage  is  commenced,  or  in 
parts  beyond  the  seas,  he  shall  forfeit  his  whole  wages ;  if  he  absent 
himself  during  the  voyage  and  return,  he  shall  forfeit  two  days*  pay. 
The  third  provision  was  intended  to  prevent  seamen  from  quitting 
the  ship  after  her  arrival  at  the  port  of  delivery,  and  before  she  m 
unladen,  at  which  time  the  voyage  must  be  considered  as  at  an  end, 
for  the  purposes  of  a  general  forfeiture.  See  the  preamble  to  the 
Gth  section,  and  Frontine  v.  Frost,  3  Bos.  k  Pul.  302.  In  order  to 
avail  himself  of  a  forfeiture  under  this  prorision,  it  is  incumbent  on 
the  master,  who  claims  the  forfeiture,  to  eive  some  eriderice  to  prove 
that  the  seaman  quitted  the  ship  without  leave  in  writing.  It  is  not 
necessary  for  the  seaman  to  prove  that  he  had  such  leave.  3  Bos  & 
PuL  302. 

(13)  The  9th  section  authorizes  the  master,  commander,  or  own- 
ers, to  deduct  out  of  any  seaman's  wages  all  the  penalties  and  for- 
feitures incurred  by  the  act,  and  to  enter  them  in  a  book  to  be  signed 
by  the  master  or  commander,  and  two  principal  officers  of  the  sUp, 
setting  forth  that  the  penalties  and  forfeitures  contamed  in  such  book 
are  the  whole  penalties  and  forfeituies  stopped  daring  the  voyage, 
which  penalties  and  forfeitures  (except  the  forfeitnro  for  desertion) 
shall  go  to  Greenwich  Hospital,  and  be  paid  and  aooouated  for,  br 
the  master  or  commander,  to  the  officer  who  collects  the  sixpeni4 
per  month.— -N.  In  an  action  by  the  seaman  against  the  master  for 
wiu^,  the  master  will  not  be  allowed  to  set  off  the  before-mentioned 
deductions,  unless  he  has  previously  debited  himself  to  Greenwich 
Hospital  for  the  amount  in  a  book  kept  according  to  the  directions 
of  the  statute.    3  Bos.  |k  PuL  302. 
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andth^  fbrmer^  are,  1.  that  roatfere  aiyrflquiredy  iraderthU 
act,  to  jpay  the  seamen  Within  fiw  days,  instead  of  thirty 
davs,  after  entiy  of  the  ship  at  the  Custom-House,  or  cargo 
delivered.  2.  If  a  seaman  having  signed  the  requisite  agree- 
ment, neglects  or  reuses  to  proved  on  the  intended  voyage, 
he  forfeits  to  the  owners  all  the  wages  due  to  him  at  the  time; 
but  the  forfeiture  for  desertion  i^terwardsj  and  before  the 
voyage  agreed  upon,  or  upon  which  the  ship  has  proceeded, 
is  completed,  and  the  cargo  delivered,  or  before  the  seaman 
has  a  discharge  in  writing  from  the  master,  fcc.  is  only  of  one 
month's  wages,  to  the  use  of  Greenwich  Hospital.  5.  By  the 
9th  section,  the  following  method  of  ascertaining  the  penalties 
incurred  is  prescribed  in  cases  where  the  contract  for  wages 
is  bv  the  voyage,  and  not  by  the  month,  or  other  stated  pe- 
riod 6f  time,  viz.  1.  *'  If  the  whole  time  spent  in  the  voyage 
agreed  or  proceeded  upon  exceeds  one 'lunar  month,  the  for- 
feiture of  one  month's  pay  shall  be  dedmed  a  forfeiture  of  a 
sum  of  money,  bearing  the  same  proportion  to  the  whole 
wages  as  a  lunar  month  bears  to  the  whole  time  spent  in  the 
voyage.  The  same  rule  is  to  be  adopted  in  ascertaining  the 
amount  of  the  forfeiture  of  two  days*  pay.  9.  If  the  whole 
time  spent  in  the  voyage  does  not  exceed  one  lunar  month, 
Ae  forfeiture  of  one  month's  pav  shall  be  deemed  a  forfeiture 
of  the  whole  wages ;  and  3.  If  such  time  does  not  exceed 
two  days,  the  forfeiture  of  two  days'  pay  shall  be  deemed  a 
forfeiture  of  the  whole  wages."  Further  regulations  have 
been  established  by  the  legislature,  to  prevent  the  desertioo  of 
seaman  from  British  merchant  ships  trading  to  his  majesty's 
colonies  in  the  West  Indies. 

By  Stat  37  G.  3.  c  73.  s.  1.  it  is  enacted,  *'  that  every  sea- 
man, mariner,  and  other  person,  who  deserts  at  any  time 
during  the  voyage  out  or  home,  from  any  British  merchant 
ship  trading  to  or  from  the  said  colonies,  shall,  in  addition 
to  torfeit  penalties,  forfeit  all  the  wages  he  may  be  entitled 
to  during  the  voyage,  from  the  master  or  owner  of  the  ship 
on  boaraof  which  he  shod  enter,  immediately  after  such  de- 
sertion." By  the  9d  section,  a  penalty  of  100/.  is  imposed 
on  masteni  or  commanders  who  hire  seamen,  tec.  who,  to 
their  knowledge^  •  have  deserted  from  o4her  ships.  Bjr  the 
3d  section^  no  master  sailing  from  any  place  in  Great  Britain, 
shall  hfire  any  seamen,  fcc.  at  any  place  within  his .  majesty's 
colonieB,  &c.  in  the  West  Indies,  at  more  wages  than,  accord- 
ing to  the  rate  of  double  monthly  wages  contracted  for  with 
.the  seamen,  &c.  (in  the  same  degree  and  station]  hired  at  tlie 
last  departure  of  the  vessel  from  Great  Britain,  unless  the 
governor,  Slc,  of  such  place  in  the  West  Indies  shall  think 
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that  greater  wages  ought  to  be  men,  and  shall  aodiorize  the 
same  to  be  given  by  writing  unoer  his  hand  (14),  and  all  con* 
tracts^  bonds,  bills,  and  other  securities,  made  contraiy  to 
the  meaning  of  this  act,  are  declared  to  be  void,  and  the  mas- 
ter entering  into  them,  or  hiring  seamen,  or  paying  wages, 
otherwise  than  as  the  act  directs,  is  made  subject  to  a  pe» 
nalty  of  lOOiL  for  every  offence.  By  the  6th  section,  masters 
are  required,  under  a  penalty  of  50^  within  ten  days  after 
their  arrival  in  the  West  Indies  or  Oreat  Britain,  to  deliver 
in,  on  oath,  a  true  list  and  description  of  the  crew  on  boaid 
at  tbe  time  of  clearing  out  and  arrival^  and  xif  every  seaman^ 
Ac.  who  has'  deserted  or  died  during  the  voyage,  and  ako  a 
true  account  of  the  wages  due  to  each  seaman;  §fe.  so  dying, 
at  the  time  of  his  death,  and  further^  the  money  due  for 
such  wa^  shall  be  paid* by  the  master  within  three  months 
after  arrival  in  any  pert  of'^  Great  Britein,  to  the  receiver  of 
the  stxpem)y*doty  .for  Gl^nwicb  Hoipitel^  to  the  use  of  the 
personal  representatives  of  such'  seamen,  &c.;  and  in  case 
the  master  neglects  or  refuses  to  pay  such  wages  to  the  ssid 
receiver,  within  the  time  limited,  he  is  made  liable  to  a  pe- 
nalty of  5(ML  and  also  double  the  amount  of  the  wages  (15). 
The  penalties,  when  recovered^  are  distributed  thus ;  on^ 
third  to  Qreenwich  Hospital :  one  third  to  the  support  of  the 
seamen's  hospital  at  the  port  where  the  ship  arrives,  if  there 
be  any  hospital — if  not,  to  the  old  and  disabled  seamen  of 
that  port  and  their  families;  and  the  remaining  third  to  the 
person  informing  and  suing. 

The  foregoing  laws  having  been  found  ineffectual,  it  wsa  en- 
acted by  Stat  4  Geo.  4.  c.  25.  s.  9,  that  after  the  1st  of  January, 
1824)  if  any  person,  belonging  to  the  crew  of  any  registered 
ship,  shall  desert  from  the  ship  during  the  absence  of  such 
ship  from  tbe  kingdom,  contrary  to  the  articles  of  agreement 

G  S.7. 


(14)  In  this  license  from  the  governor,  &c.  the  rate  of  the  wages 
allowed  by  him  must  be  specified,  otherwise  jthe  license  will  be  use- 
less.   Rogers  v.  Lacy,  2  fios.  &  Pul.  57. 

(15)  In  the  coostraction  of  these  piorisioom  it  has  been  holden, 
iMi  if  the  vaihoU  wages  due  to  tbe  deceased  seaman  have  been  paid 
to  the  receiver  of  Grsenwieh  Hospital,  the  representatives  of  such 
seaman  have  not  any  right  of  action  against  the  master  for  the  wittes ; 
butifafort  onAf  lias  neeli  paid' in,  and  the  remainder  has  been 
frandokntly  witnholden,  the  representalives  of  the  seamaft  msy 
maintain  aa  action  for  sach  remauHier,  notwithstanding  this  statute. 
ArmstfOBg  v.  Smith,  1  Bos.  %l  Pol;  N;  R«  399. 
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entered  into  with  the  matter,  or  other  perK>n  having  charge 
or  command,  auch  deaerter  abali  not  only  forfeit  whatever 
wagea  may  be  due  to  him  for  hia  aenricea  on  board  of  the  ahip, 
but  ahall  alao  forfeit  whatever  wagea  ahall  be  due  or  have 
been  agreed  to  be  paid  to -him  by  the  owner,  or  maater,  or 
other  peraon  havinff  the  charge  or  command  of  any  ahip  io 
the  aervice  whereof  auch  peraon  may  have  engaged  on  the 
voyage  back  to  tbia  country.  And,  by  a.  10,  the  wagea,  which 
ahall  have  become  forfeited,  ahall  be  applied  in  the  following 
manner,  vlddicet,  to  the  reimburaement,  in  the  firat  places 
of  the  expencea  thereby  occaaioned  to  the  owner,  maater,  or 
peraon  having  the  charge;  the  remainder  to  be  divided  in 
eqjual  proportiona  between  Greenwich  Hoapital,  and  the  hoa- 
pital  tor  aick  and  diaeaaed  aeamen  which  may  have  been 
eatabliabed  at  the  port  at  which  the  veaael  belonga,  from 
which  auch  peraon  ahall  have  ao  deaerted ;  and  in  caae  no 
auch  hoapital  ahall  have  been  eatabliabed,  then  the  whole  of 
the  aum  forfeited,  after  deducting  the  expencea  of  the  owner, 
maater,  or  other  peraon  having  charge,  ahall  be  paid  to  the 
uae  of  Greenwich  Hoapital. 

By  atat  8  G.  1.  c.  24.  a.  ?•  (made  perpetual  by  atat  9  G.  9. 
c  28.  a.  7.)  maatera  or  ownera  of  any  merchant  ahip  or  veaael 
are  prohibited  from  pMiying  or  advancing  to  any  aeaman  or 
manner,  while  he  ia  in  parte  beyond  the  aeaa,  any  money 
or  effecta  upon  account  of  wagea,  exceeding  one  moiety  of 
the  wagea  due  at  the  time  of  auch  payment,  until  the  return 
of  the  ahip  to  Great  Britain  or  Irelana,  or  the  plantationa,  or 
to  aome  other  of  hia  maieaty'a  dominiona  whereto  they  be- 
long, under  a  penalty  of  double  the  money  ao  paid  or  ad- 
varoed,  recoverable  by  common  informer  in  the  High  Court 
of  Admiralty. 

Having  detailed  the  moat  material  legialative  proviaiona  on 
thia  aubject,  it  will  be  proper  to  take  notice  of  the  rulea  of 
law  and  judicial  deciaiona,  aa  far  aa  they  affect  the  contract 
under  conaideration.  The  moat  important  rule  on  thia  head 
ia,  **  that  freight  ia  the  mother  of  wagea';**  u  e.  if  the  ahip 
haa  earned  ita  freight,  and  the  aeaman  baa  performed  hia  ati- 
pulated  duty,  he  becomea  entitled  to  hia  wagea  (10).    But  it 

d  Anon,  a  allow,  aaa.  Abbott,  447. 


<16)  If  the  ship  be  lost  before  the  fint  port  of  delivery,  the 
flftea  lose  all  their  wagea;  hot  if  lost  after  she  has  bean  at  Uie  &it 
port  of  delivery,  then  thev  lose  only  thoae  accrued  dae  from  the  last 
port  of  delivery;  but  if  the  seamen  run  away,  although  they  have 
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is  not  part  of  the  proof  incumbent  on  the  plaintiff,  to  shew^ 
that  the  ship  has  earned  freight^;  it  lies  on  the  defendant, 
who  disaffirms  the  right  to  wages,  to  prove  that  the  ship  has 
not  earned  freight. 

If  the  ship  be  captured^  or  lost  in  the  voyage,  the  seamen 
lose  their  wages. 

In  an  action  for  seaman's  wages^,  it  appeared  that  the 
seaman  had  entered  into  the  usual  articles,  *'  to  serve  as  a 
mariner  on  board  a  West  India  ship  bound  for  the  ports  of 
Madeira,  any  of  the  West  India  Islands,  and  Jamaica,  and 
to  return  to  London/*  and  in  consideration  of  the  monthly 
wages  therein  mentioned,  to  perform  the  above-mentioned 
voyage;  but  il  was  expressly  stipulated,  that  he  was  not  to 
demand  or  be  entitled  to  his  wages,  or  any  part  therqf,  unti4 
the  arrival  of  the  ship  at  the  above-mentioned  port  of  dis' 
charge.  The  ship  sailed,  delivered  her  cargo  at  Madeira, 
and  took  in  wine,  part  of  which  she  delivered  at  Dominica, 
other  part  at  Kingston  in  Jamaica,  there  took  in  govern- 
ment stores,  delivered  them  at  Port  Antonio,  in  Jamaica, 
and  the  remainder  of  the  wine  at  Martha  Bray,  in  the  same 
island.  She  was  then  freighted  with  a  cargo  of  sugars  for 
London,  for  which  she  sailed,  but  was  lost  at  sea  in  the 
course  of  her  passive  home.  It  was  contended,  on  the  part 
of  the  plaintiff,  that  the  voyage  being,  by  the  terms  of  it, 
divided  into  three  parts:  1st,  to  Madeira,  next  to  the  West 
Indies,  and  lastly  home;  and  freight  having  been  earned  in 
the  two  first  stages  of  the  voyage,  the  plaintiff  was  entitled 
to  recover  his  wages  pro  ratd,  for  so  many  entire  months  as 
bad  been  spent  in  the  voyage.  But  Lord  Ellenborough,  C.  J. 
being  of  opinion,  that,  according  to  the  true  construction  of 
the  articles,  the  port  of  London  was  to  be  considered  as  the 
port  of  dischai^e,  and  consequently,  as  the  ship  had  not  ar'- 

e  Browoy.Milner,  7Tauiit,319.C.B.    f  Abernethy  ▼.  Landale,  Vwg.  639. 
after  cooinlting  with  Lord  EUenbo-        Per  Buller,  J.  1  T.  R.  79. 
rough  and  jadg^  of  B.  R.  g  Appleby  v.  Dods,  S  East,  300. 


been  at  a  port  of  delivei^,  yet  they  lose  all  their  wages.    Per  Holt, 
C.  J.,  ex  relatione  M*ri  Jacob,  1  Ld.  Aaym.  639. 

If  a  ship  be  bound  for  the  East  Indies,  and  thence  to  England, 
and  the  ship  unlades  at  a  port  in  the  East  Indies,  and  takes  ueight 
for  England,  and  in  her  return  she  is  taken  by  enemies,  the  mariners 
shall  have  their  wages  for  the  voyage '  to  the  East  Indies,  and  for 
half  the  time  that  they  stayed  there  to  unlade*  and  no  more.  Per 
Holt,  C.  J.  London  sittings,  1  Ld.  Raym.  739.  12  Mod.  409:  S.  O. 
See  also  Appleby  v.  Dods,  8  East,  300. 
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rived  there,  the  plaintiff  Whs  precluded  by  the  express  stipu- 
lation from  reooveriog  any  part  of  his  wages,  nonsuited  the 
Slaintiff.  On  motion  to  set  aside  the  nonsuit,  the  Court  of 
ling's  Bench  concurred  in  opinion  with  the  C.  J. 

There  has  not  been  any  case  wherein  it  has  been  decided, 
that  a  ship  seized  by  way  of  retaliation,  and  afterwards  re- 
stored, has  been  considered  as  captured;  or  in  which  the 
consequences  of  capture,  as  dissolving  a  contract  for  wi^es, 
have  been  considered  as  attaching. 

Seizure,  even  hostile  seizure^,  is  not  necessarily  capture, 
though  such  is  its  usual  and  probable  result  The  ultimate 
act  or  adjudication  of  the  state,  by  which  the  seizure  has 
been  made,  assigns  its  proper  and  conclusive  quality  and  de- 
nomination to  its  own  original  proceeding.  If  it  condemn 
In  such  case,  it  is  a  capture  ab  initio;  if  it  aw^rd  restitution 
as  an  act  of  justice,  it  pronounces  on  its  own  act,  as  not  being 
a  valid  act  of  capture,  but  as  an  act  of  temporary  seizure 
and  detention  upon  grounds  not  warranting  tne  condemna- 
tion of  ifl^ property,  or  the  dealing  with  it  as  captured  (IT). 
Hence,  in  the  case  of  the  seamen^  who  were  forcibly  taken 
out  of  British  merchant  ships  at  Petersbuigh,  by  order  of  the 
Russian  government,  and  marched  into  the  interior  of  the 
country,  after  which  hostilities  between  Great  Britain  and 
Russia  took  place,  but  on  the  re-establishment  of  peace,  the 
ahips  of  both  countries  were  restoi^d,  and  the  seamen  were 
permitted  to  return  with  their  vessels,  which  brought  home 
their  carsoes  and  earned  their  freight;  it  was  holden  that  this 
seizure,  however  hostile  in  the  manner,  so  far  partook  of  the 
nature  of  an  embargo  in  its  result,  and  not  of  a  capture,  that 
it  did  not  put  an  end  to  the  contract  of  the  seamen  for  wages, 
even  during  the  time  of  the  detention  and  imprtsQnment ;  but 
even  considering  it  as  a  temporaiy  capture,  yet,  like  the  case 
of  a  capture  and  recapture,  the  seamen  were  still  entitled  to 
their  wages ;  their  bemg  so  entitled  depended  on  the  ship 
earning  ner  freight  for  the  voyage,  and  the  performance  of 

h  Per  EUenborougb,  C.  J.  delivering    i  Beale  ▼.  Thompson,  in  error,  4  East, 
tiie  opinion  of  the  court  in  Beale  t.       646. 
llioinpaoD,  4  East,  661. 


(17)  "  It  seens  to  be  isimaterial  for  this  purpose,  whether  the 
restitution  be  awarded  by  the  goverament  of  the  country,  as  an  act 
of  state,  or  by  any  of  the  ordinary  courts  of  ciril  judicature  to  which 
the  administration  of  justice  en  these  subjects  is  usually  delegated." 
Per  Lord  Ellenborough,  C.J.  4  East,  561, 
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their  stipulated  duty;  aod  here  freight  for  the  voyage  was 
ultimately  earned,  and  the  seamen  were  not  guilty  of  any 
breach  of  d^ity ;  for  the  stipulation  in  the  articles  (18),  not  to 
be  OQ  shore  under  anj  pretence*  without  leave,  before  the 
voyage  was  ended»  must  be  understood  of  a  beinj^  on  shore 
by  the  party's  own  unauthorised  act;  and  even  if  such  im- 

Erisonment  on  shore  could  be  so  considered,  yet  the  master 
aving  afterwards  received  them  again  on  board,  without 
objection,  i^mounted  to  a  dispensation  of  th6  service  in  the 
interval^  and  entitled  them  to  wages  according  to  the  original 
contract  This  case  was  afterwards  brought  by  writ  of  error 
before  the  House  of  Lords,  when  the  opinion  of  the  Judges 
was  taken  on  the  question,  whether,  on  the  whole  of  m6 
facts  found  in  the  special  verdict,  the  original  plaintiff  was 
entitled  to  recover  vTdges  during  the  time  he  was  kept  out  of 
the  ship,  as  found  in  the  special  verdict  The  judges  wiere 
unanimously  of  opinion'^,  that  he  was  so  entitled  to  recover, 
and  the  Lord  Chancellor  concurred  in  their  opinion.  In  Ifae 
foregoing  case  the  phiinttif  was  an  finglishknani  but  to  A 
similar  case,  Where  tne  plaintiff  vras  a  foreigner,  the  decision^ 
was  the  same. 

If  a  seaman  can  prove  that  he  was  disabled  from  perforilH 
ing  his  duty  by  an  accident"*,  e.  g.  by  receiving  a  blow  froih 
a  piece  of  timber  accidentally  falling  on  him,  he  will  be  eti- 
titled  to  recover  his  wages  for  the  whole  Toya^e,  in  like  man- 
ner as  if  he  had  actually  served.  A  seainan,  wno  ib  impressed 
before  a  ship  returns  to  a  port  of  delivery,  is  entitled  to  bill 
wages  pro  tanio^,  if  the  ship  complete  her  voyage;  but  nbt 
if  she  is  captured  on  her  return^  But  in  a  case  where  thfe 
defendant!*  gave  a  written  promise  to  pay  the  plaintiff's  intes- 
tate a  gross  sum  (thiritf  guineas,)  provided  he  proceeded, 
cimtiimed.  and  did  liia  duty  as  second  mate  in  a  certain  ship, 
from  Jamaica  to  Liverpool,  and  the  intestate,  who  had  regu- 
larly performed  his  duty,  died  about  a  month  after  the  ship 
bad  .sailed,  and  before  her  arrival  at  Liverpool ;  and  it  ap- 
peared, that  the  common  rate  of  wages  was  4/.  per  month, 
when  the  party  was  paid  in  proportion  to  the  time  he  served, 

k  thomson  v.  B^fe,  D.  P.  1ft  Dow.  n  ¥ks  Hoh,  C.  J^  in  Wiggins  ▼•  Ingle- 

399.      .  tOB«  2  Ld.  Raym.  1211. 

1  JohMOl)  V.  Btoderick,  4  East,  666.  o  Anon.  2  Camp.  N.  P.  C.  320.  n. 

m  Chandler  ▼.  Qreaves,  2  H.  Bl.  606.  n.  p  Cutter  ▼.  Powell,  6  T.  R.  320. 
But  see  the  remarks  of  Orose,  J.  6 
T.  R.  385. 


(18)  The  seamen  had  signed  the  articles  in  the  usual  form. 

Oo2 
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and  that  the  voyage  was  generally  performed  in  two  months ; 
it  wag  holden  that  the  representative  of  the  intestate  was  not 
entitled  to  recover  any  wages  on  the  expreu  contract,  be- 
cause it  was  an  entire  contract  and  not  divisible;  nor  on  an  tm- 
pUed  contract,  by  reason  of  the  axiom  of  law,  that  where  the 

Earties  have  entered  into  an  express  contract,  no  other  can 
e  implied* 

During  a  voyage  the  ship  was  wrecked,  and  the  captain 
gave  the  mariners  an  order  upon  the  owners  for  the  amount 
of  their  wages  to  the  date  of  the  wreck,  acknowledging  at 
the  same  time  that  he  had  hired  them  by  the  month.  It  was 
boldenS  that  under  these  circumstances,  no  action  for  wages 
could  be  maintained  by  the  mariners  against  the  captain,  at 
least  without  proving  that  they  had  first  made  a  demand 
upon  the  owners. 

It  only  remains  to  state  the  remedies  which  the  law  has 

Provided  for  the  recovery  of  seamen's  wages.  If  the  hiring 
e  on  the  usual  terms',  and  made  by  word  or  by  writing  only, 
and  not  by  deed,  the  seamen,  or  any  one  or  more  of  them, 
and  every  officer,  except  the  master,  may  sue  in  the  Court 
of  Admiralty,  and  may,  by  the  process  of  that  court,  arrest 
the  ship  as  a  security  for  their  demand  (19)  or  cite  the  master 
or  owners  personally  to  answer  to  them.  But  if  the  agree- 
ment be  by  deed,  apd  the  terms  of  such  agreement  are  not 
the  usual  terms,  tnen  the  only  remedy  is  in  the  common 
law  courts  (20)«  But  whether  the  party  sue  in  the  Court  of 
Admiralty',  or  bring  an  action  in  the  courts  of  common  law* ; 
in  both  cases  the  suit  or  action  must  be  commenced  within 

q  Fonboom  ▼.  Kruger,  3  Camp.  N.  P.  032.    Salk.  33.    2  Str.  858.    1  Bar- 

C.  197.  nard,  297.    Str.  937. 

r  Abbott,  476.  citet  Winch,  8.  2  Vent  ■  8tet.  4  Ann.  c.  l^  ■.  17,  18,  19. 

181.'8  Mod.  379.  2 Ld.  Raym.  1206,  t  21  Jac.  1.  €.  16.  a.  3,  7.    See  anle^ 

1  Str.  707.    Say.  136.    1  Ld.  Raym.  p.  135. 


(19)  In  proceedine  against  the  ship  in  specie,  if  the  value  thereof 
be  iDsuflhdent  to  discharee  all  the  claims  upon  it,  the  seamen's  claim 
for  his  wages  is  preferred  before  all  other  chaiges ;  for  the  labour  of 
the  seamen,  having  brought  the  ship  to  the  destined  port,  has  fur- 
nished to  all  other  persons  the  means  of  asserting  their  claims  upon 
it,  which  otherwise  they  could  not  have  had.    Abbott,  484. 

(20)  In  the  courts  of  common  law  the  seamen  may  sue  either  the 
master,  as  the  person  immediately  contracdng  with  them,  and  an- 
sweiable  to  them,  or  the  owners,  as  the  persons  virtually  contracting 
with  them  throueh  the  agency  of  the  master,  and  answerable  for  the 
performance  of  his  engagement.    Abbott,  485. 
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six  years  next  after  the  cause  thereof  has  accrued^  unless  the 
party  suing  should  have  been  under  any  of  the  disabilities 
mentioned  in  the  statute  of  limitations,  as  infancy,  absence 
beyond  the  seas,  &a  If  foreign  sailors  stipulate  in  their  own 
country  before  the  commencement  of  a  voyage  that  they  will 
not  sue  the  captain  for  any  money  abroad,  but  be  satisfied 
with  what  he  may  advance  them  abroad,  in  deduction  of 
their  wages,  such  stipulation  is  binding,  and  an  action  cannot 
be  maintained  by  the  seamen  for  his  wages  in  the  courts  of 
this  country*. 

See  Stat'  59  Geo.  3.  c.  58,  empowering  justices,  on  com- 
plaint of  seamen,  to  hear  and  settle  disputes  about  wages 
not  exceeding  201,  This  act  was  passed  on  the  2d  of  July, 
1819,  and  was  to  continue  in  force  seven  years;  but  a  further 
period  of  seven  years,  and  thence  to  the  end  of  the  session  of 
parliament,  has  been  added  by  stat.  7  G.  4.  c.  59* 


III.  Of  the  Liability  of  Ship  Owners  for  Repairs,  S^c. 

The  registered  owner  of  a  ship  is  not  liable  for  repairs, 
unless  actually  done  upon  bis  credit  Legal  ownership  is 
primd  facie  evidence  of  liability,  which  may  be  rebutted 
Dy  proof  of  the  beneficial  interest  having  been  parted  with, 
and  of  the  legal  owners  having  ceased  to  interfere  with  the 
management  of  the  ship". 

A  party  who  takes  a  share  in  a  ship,  under  a  conveyance, 
void  for  want  of  conformity  with  the  provisions  of  the  re- 
gistry acts,  is  notJ  liable  for  articles  furnished  to  the  ship, 
unless  credit  be  given  to  him  individually,  or  he  holds  him- 
out  as  owner. 

u  Jobnflon  y.  Macbiebne,  3  Camp.  N.    x  JenningB  ▼.  Oriffithg,  1  R.  ft  M.  48. 
P.  C.  44.  7  Hwrin(ton  ▼.  Fry,  2  Biny.  179. 


(  is4a  ) 


CHAP.  XXXVI. 


SLANDER. 

I.  Semtdaban  Magnahtm. 

I|«  Of  the  Action  far  Slander,  and  in  what  Cases  ii  may 
be  mainiained^ 

III.  Of  the  Declaration^   and  herein  of  the  Nature  and 

Cffice  of  the  Innuendo. 

IV.  Of  the  Pleadings— Evidence— Costs. 


L  Scandaium  Magnatum. 


Slander  spoken  and  published  of  a  peer  U  termed  scai^ 
dalum  magnatum. 

The  Stat  3  Edw.  I.  Westm.  1.  c.  34.  commanda,  **  that 
Bone  be  so^hardy  to  ^U  or  publish  any  ials^  news  or  tales^ 
whereby  discord^  or  occasion  of  discord^  or  slander*  may  gcow 
between  the  king  and  hia  peop)e»  or  the  great  men  oi  the 
malm ;  and  he  tbi|t  doth  so,  sh^ll  be  tak^n  and  kept  in  prison, 
until  he  hath  brought  him  into  the  court  which  ukou  the  first 
author  of  the  tale  {I):* 

> 

And  by  stat  £  R.  ^  c.  5.  **  None  shall  devise  or  speak 
false  news,  lies,  or  other  such  false  things  of  the  prelates, 
dukes,  earls,  barons,  and  other  nobles  and  great  men  of  the 
realm,  and  of  the  chancellor,  treasurer,  clerk  of  the  privy 
seal,  steward  of  the  king's  house,  justices  of  the  one  bench 
or  the  other,  and  other  great  officers  of  the  realm,  and  be  that 
doth  shall  incur  the  pain  of  the  stat  Westm.  1.  c.  34." 


(1)  See  Sir  Edw.  Coke's  estpoi^Hion  of  this  sUtute,  2  Inst.  225. 
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And  by  stat  18  R.  2.  c.  11.  **  When  any  such  [persoD,  as 
is  described  io  the  foregoiDg  statutesj  is  t^ken  and  impri- 
soned, and  cannot  find  him  by  whom  tbe  speech  be  moved, 
he  may  be  punished  by  the  advice  of  the  council,  notwithr 
standing  tbe  statutes  of  Westm.  1.  c.  34.  and  3  R.  2.  c.  5." 

,  IThe  foregoing  statutes  do  not  expressly  give  an  action,  yet 
it  has  been  holden,  that  the  party  injured  may  maintain  an 
action  on  the  stat  of  2  R.  9.  c.  5.  upon  the  principle  of  law% 
that  an  action  lies  on  a  statute,  which  prohinits  the  doing  an 
act  to  the  prejudice  of  another.  Though  the  dignity  of  vis- 
count was  not  created  at  the  time  when  this  statute  was 
made,  yet  it  has  been  holden,  that  such  dignity  is  within  the 
statute* ;  and  a  peer  of  Scotland,  since  the  union,  may  also 
take  advantage  of  the  statute*  (9). 

The  form  of  declaration  is,  tarn  pro  domino  regequampro 
teipso  (3),  concluding  comtra  formam  staitUi*^  The  stat 
9  R.  9.  c.  5.  is  a  general  law*,  and  consequently  need  not  be 
pleaded';  but  if  the  party  undertake  to  recite  it,  and  fail  in  a 
material  point,  it  will  be  fetal'.  It  must  appear  on  the  face 
of  the  declaration,  that  the  party  injured  was  wma  magnaium 
at  the  time  when  the  words  were  spoken^  Special  ban  is  not 
required  in  this  action^  and  tbe  venue  cannot  be  changed  upon 
the  common  affidavit^.  Neither  can  a  writ  of  error  be  brousht 
upon  it  in  the  Exchequer  Chamber',  for  it  has  been  holden 

a  2  Inst  118.    10  Rep.  75.  b.  h  Adm.  Cro.  Jac.  136. 

b  Vuc.  Say  and  Seale  ▼.  Stepbeni,  Cro.  i   12  Mod.  420.    2  Mod.  215.  S.  P. 

Car«  136.  k  Puke  of  Norfolk  7.  Aldertoo,  Carth. 

c  Vise.  Falkland  v.  Phipps,  Ck>in7Q*8  400.    D.  of  Richmond  ?.  CkMtelow, 

R.  439.  11  Mod.  234.    2  Salk.  668.    1  Ley. 

d  Vid.  Bntr.  74.  S6.    1  Bao.  Abr.  36. 

e  Doct.  Flac.  33d*  4  Rep.  |3.  a.  1  Ld.  Say  and  Seal  v.  Stephens,  Cro, 

f  Ld,8bafteebaiy  v.Ld.I>igby,2Mod.  Car.  142.     Ley,  82.  S.  C.  Sir  W, 

98.  Jones,  194.  S.  C. 
g^  4  Rep.  12.  b.  for  instances  of  mis- 

redtal,  wbat  fttal,  and  wbat  not,  see 

1  Com.  Dig.  188.  (B.)  3. 


(2)  Some  of  the  old  precedents  state  the  plaintiff  to  have  eooein 
«f  locum  m  parlianunto.  See  Vid.  Ent.  74.  and  BohuD,  319,  330* ; 
but  these  words  are  imneoeisarjr,  and  they  are  omitted  in  cme 
precedent  in  Heme,  200.  Vid.  61.  and  in  another  in  Heme,  201. 
Vid.  63. 

(3)  An  action  upon  a  statute  which  prohibits  a  thing,  but  does 
not  give  any  penalty,  must  be  brought  tarn  pro  rege  qtuim  pro  ieipto^ 
because  in  such  case  the  king  is  to  have  a  fine.  Waterhouse  v. 
&iwd,  Cfo.  Jac.  134.    See  the  precedents  cited  in  n.  (2). 
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that  this  action  is  not  an  action  on  the  case  within  the  mean* 
ing  of  the  stat  27  Eliz.  c.  8.  which  gives  the  writ  of  error  in 
Exchequer  Chamber  in  certain  actions.  There  is  a  dictum 
in  2  Show.  506.  that  in  a  scand.  mag.  the  plaintiff  obtaining 
a  verdict  will  not  be  entitled  to  costs.  It  has  been  holden^ 
that  certain  words  are  actionable  in  the  case  of  a  peer^  which 
would  not  have  been  deemed  so  in  the  case  oi  a  commoa 
person;  as  in  Ld.  Townshend  v.  Hughes'"^  where  the  defen- 
dant said  of  the  plaintiff,  **  he  is  an  unworthy  man»  and  acts 
against  law  and  reason." 


■  Hi     w  .■ 


IL  Of  the  Action  for  Slander,  and  in  what  Cases  it  may  be 

maintained. 

In  former  times,  the  action  for  slander  was  very  rare ;  the 
first  action  for  words  to  be  found  in  the  books  was  in  the 
dOth  year  of  £dw.  3.  Lib.  Ass.  fo.  177.  pl«  19.  and  from  that 
time  to  the  reign  of  Queen  Elizabeth,  these  actions  were  few 
in  number,  and  not  brought  on  frivolous* causes.  During  the 
reign  of  Queen  Elizabeth  and  King  James  they  began  to  in- 
crease, and  in  modern  times  the  action  has  been  more  fre- 
quent Actions  for  words  should  not  be  brought  upon  slight 
and  trivial  occasions ;  and  where  the  words  are  merely  words 
of  heat,  anger,  or  passion^  spoken  suddenly  or  without  deli- 
beration, such  actions  should  be  discountenanced;  at  the 
same  time,  it  has  been  truly  said  (by  Wray,  C.  J.)  that  unless 
the  party  injured  by  false  and  malicious  scandal  had  a  remedy 
at  law,  it  would  be  a  verbis  adverbera,  and  the  consequences 
might  be  fatal.  It  would  exceed  the  limits  prescribed  to  this 
work  to  enumerate  with  particularity  all  the  cases  which  have 
been  adjudged,  as  to  what  words  are  actionable,  and  what  are 
not  so.  It  may  be  sufficient  for  the  present  purpose  to  ob- 
serve, that  an  action  on  the  case  lies  against  any  person  for 
falsely  and  maUciously  speaking  and  publishing  of  another^ 
words  which  directly  (4)  charge  him  with  any  crime,  for  the 

m  1  Mod.  S32.    2  Mod.  150.  S.  C 


(4)  <*  The  words  must  contain  an  express  imputation  of  some 
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commissioD  of  which  the  offender  is  punishable  by  law*  (5), 
as  treason^  murder'^  larceny^,  perjury%  keeping  a  bawdy-* 
bouse',  or  with  having  (6)  any  contagious  disorder,  the  im* 
putation  of  which  may  exclude  him  from  society,  as  leprosy', 
plague,  French  pox ",  &c*  There  are  two  sorts  of  malice' ; 
one  denotii^  an  act  done  from  ill  will  towards  an  individuaU 
the  other  a  wrongful  act,  intentionally  done,  without  just 
cause  or  excuse.  In  ordinary  actions  for  slander,  malice  in 
law  may  be  inferred  from  the  publishing  the  slanderous  mat- 
ter, the  act  itself  being  wrongful  and  intentional,  and  without 
just  cause  or  excuse;  but  in  actions  for  slander,  prim&  facie 
excusable  on  account  of  the  cause  of  publishing  the  slander- 
ous  matter,  malice  in  fact  must  be  proved. 

In  order  to  sustain  this  action,  it  is  essentially  necessary 
that  the  words  should  contain  an  express  imputation  of  some 
crime  liable  to  punishment,  some  capital  offence,  or  other 
infamous  crime  or  misdemeanor.  An  imputation  of  the  mere 
defect  or  want  of  moral  virtue,  moral  duties,  or  obligations. 


n  FIncb,  B.  3.  C.  2. 

o  Lewis  ▼.  Roberti,  Haid.  20a> 

p  1  RoU.Abr.72.pl.  4. 

q  Aleyn,  31. 

r  1  Roll.Abr.39.  1.26. 


8   1  Roll.  Abr.  44.  1.15. 

t  Taylor  ▼.  Perkins,  CTo.Jae.  144. 

u  1  RolL  Abr.  66. 1.38. 

X  Bromage  ▼•Flrosser,  4  B.  &  C.  247. 


crime,  &c.  and  the  chaige  upon  the  person  spoken  of  must  be  pre- 
cise."   Per  de  Grey,  C.  J.  in  Onslow  v.  Home,  3  Wils.  IS7. 

**  Words  to  be  actionable  must  be  unequivocally  so.  Imputing 
to  a  person  an  evil  inclination,  which  is  not  carried  into  effect,  is 
not  actionable."  Per  Ellenborough,  C.  J.  in  Harrison  v.  Stratton, 
M.  T.  1803.    4  Esp.  N.  P.  C.  218. 

The  charging  another  with  a  crime  of  which  he  cannot  by  any 
possibility  be  guilty,  as  killing  a  person  who  is  then  living,  is  not 
actionable,  because  the  plaintiff  cannot  be  in  any  jeopardy  from  such 
a  charge.    Snag  v.  Gee,.  4  Rep.  16.  a. 

(5)  That  is,  by  common  law  or  statute :  for  charging  a  man  with 
an*  offence  examinable  only  in  the  spiritual  court,  unless  special  da- 
mi^e  ensues,  is  not  actionable.  Parrat  v.  Carpenter,  Cro.  Eliz.  502. 
Graves  v.  Blanchet,  Salk.  696. 

(6)  fiut  charging  a  person  with  having  had  a  contagious  disorder, 
is  not  actionable ;  for  unless  the  words  spoken  impute  a  continuance 
of  the  disorder  at  the  time  of  speaking  them,  the  ground  of  the  ac* 
tion  fails ;  for  such  a  charge  cannot  produce  the  effect  which  makes 
it  the  subject  of  an  action,  namely,  his  being  avoided  by  society. 
Per  Ashhurst,  J.  in  Carslake  v.  Mapledoram,  2  T.  R.  475.  2  Str. 
1 189.  S.  P. 
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is  not  Hiffioieat^  To  call  a  man  a  swindler^  is  not  action* 
able* ;  so  to  call  a  man  a  thief  ts  not  actionable,  unless  it  be 
intended  to  impute  felony  to  him.  Hence,  where  that  ex-* 
pression  is  accompanied  with  other  words,  which  clearly  de^ 
note  that  the  speaker  did  not  intend  lo  impute  felony  to  the 
party  cbafged,  no  action  can  be  maintained.  No  action  lies 
ftii  these  wofds\  ^  I  will  take  bim  to  Bow  Street  on  a  cbaige 
of  foig^y.*' 

Tn  an  action  for  words^  the  words  proved  were^,  **  He  is 
a  thief,  for  he  has  stolen  my  beer.*'  It  appeared  in  eri- 
dence,  that  the  defendant  was  a  brewer,  and  that  the  plain- 
tiff had  lived  with  him  as  servant ;  in  the  course  of  which 
service  he  had  sold  beer  to  different  customers  of  the  defen- 
dant, and  received  money  for  the  sune,  which  he  had  not 
duly  accounted  for.  L4.  Kenyon,  C.  J.  directed  the  jury  to 
consider  whether  these  words  were  spokeq  in  reference  to 
the  money  received,  and  unaccounted  tor,  by  the  plaintiff,  or 
whether  the  defendant  meant  that  the  plaintiff  had  actually 
stolen  beer ;  for  if  they  referred  to  the  money  not  accounted 
for,  that  being  a  mere  breach  of  contract,  so  far  explained 
the  word  *'  thief**  as  to  make  it  not  actionable.-  Thus  if  a 
man  says  to  another  **  you  are  a  thief,  for  you  stole  my  tree,*' 
it  is  not  actionable^  for  it  shews  he  had  a  trespass  and  not  a 
felony  in  his  contemplation.  V.  for  defendant  See  also 
Thomson  v.  Bernard,  1  Camp.  N.  P.  C.  48.  to  the  same 
effect 

The  rule  which  at  one  time  prevailed',  that  words  are  to 
be  understood  in  mitiori  sentu,  has  been  long  ago  superseded, 
and  words  are  now  construed  by  courts,  as  they  always  ought 
to  have  been,  in  the  plain  and  popular  sense  in  which  the 
rest  of  the  world  naturally  understand  them. 

In  an  action  for  words,  it  was  stated  in  the  declaration*, 
that  the  plaintiff  had  lived  aqiong  the  n^ghbours  with  credit 
and  reputation,  and  without  being  suspected  of  felony,  and 
that  the  defendant,  in  order  to  chaive  him  with  the  crime  of 
felony,  falsely  and  maliciously  spoke  of  the  plaintiff  these 
false,  malioioas,  and  scandatous  words,  viz.  '*  that  the  plaintiff 
was  in  Winchester  Goal,  and  was  tried  for  his  life,  and  would 


J  Per  de  Grey,  C.  J.  delivering  judg-    c  Cro.  Jac.  114.  BuU.N.P.  5. 
ment  in  Onslow  t.  Home,  8  Wils.    d  9  East,  96. 
177.  recogniied  by  Lawrence,  J.  in    e  Caipenler  y.  Tuiant,  M.  T.  10  G.S. 


Hon  T.  Scholefiekd,  6  T.  R.  694.  B.  R.  MBS.  Ga.  Ttaip.  Haidw.  399. 

z  SavUe  ▼.  JanUne^  9  H.  Bl.  531.  S.  C.  dted  by  M-  EUenboroosb*  C. 

a  Hanison  v.  King,  in  eiror,  7  Taunt.  J.  deliTeiing  the  opinion  of  the  oooit 

431 .  poet.  1258.  in  RoberU  v.  Camden,  9  East,  97. 
b  Christie  y.  Cowell,  Peake,  N.  P.  C.  4. 
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bare  been  banged,  if  it  bad  not  been  for  A  brabatn  Legat,  for' 
breaking  fermerAtkiii^s  granary  and  Mealing  hisaacks*'^  Pka' 
N.  G.  After  verdict  for  frfaintift'.  it  was  moired  in  arrest  of 
jiidgment,  tbat  the  words  did  not  ittiport  any  goiit  m  tbe 
plaintiff,  being  onjy  h  narrative  of  what  passed  oti  tbe  tribt, 
and  rather  tended  to  shew  the  plaintiff  was  deared  by  tbe 
evidence  of  L^t,  than  that  he  was  gmlty  of  any  Crimea  ilbr 
which  be  deserved  to  be  banged.  But  per  Lord  MardwiriLe, 
C.  J.  ''The  construction  now  made  upon  actiona  for  word^i 
is  very  different  from  what  it  was  formerly.  Judges,  an* 
ciehtly,  to  discourage  little  frivoloua  actioqa,  used  their  Hi* 
most  endeavour  to  explain  away  the  most  opprobious  words: 
but  this  was  certainly  wron^,  and  as  the  charaoter  and  repu- 
tation of  mankind  is  under  Sie  protection  of  tbe  law,  as  wdl 
as  their  estates,  we  ought  to  do  equal  justice  to  boHb;:  and' 
take  care  that  neither  tSe-one  Mr  itb6'otJb^raire.inj^|^  tTMe 
question  then  is,  whether  the  words  apoken  do.  io^port;  Ajojt 
iiandeF  or  reproach,  for  which  ao  aotion  lies.  To  ^y  ^  °MW 
has  been  in  gaol  and  tried  for  his  life,  is  certainly  aci|o4^ous ; 
and  that  he  would  have  been  hanged  but  for  s^qh  stqiye,  doe^ 
natusallf  import,  that  be  was  saved  by  aome  indir^t  mews*, 
And  he  cited-  the  case  of  Halley  v.  Stanton,  Cro.  Car.  368. 
as  a  very  strong  authority  in  point  As  to  the  Sd  question^ 
whether  the  plaintiff  ought  not  to  have  averred,  that  be  was 
n^t  in  gap!,  ^c.  it  was  anciently  held,  that  such  averments 
w^re  necessary ;  but  in  later  times,  it  has  been  holden,  that^ 
the  fiUeging  the  words  to  have  been  spoken  falsely  amounted 
to  9ucb  an  averment;  and  if  so,  the  court  must  now  take  it, 
that  all  tbe  imputation  cast  on  tbe  plaintiff  was  false.  If 
tb^.  words  bad  been  true,  the  defendant  should  have  pleaded 
tt^tt  ^)eci^ly." 

80  where  the  defendant  said  of  th^  plaintiff^,  that  **  be  waa 
under  a  charge  of  a  prosecution  for  perjury,  and  that  G.  W^ 
an  attorney,  had  the  attoniey-genenars  directions  to  prose*', 
cute  the  plaintiff /or  petf^uty:"  thedefendant  pleaded  N.G. 
Afbsr  verdict  fpr  plajuitifft  it  was  objected^  in  arrest  of 
judgment,  tbat  the  words  were  not  actionable^  as  not  con- 
wsying  any  opioiop  of  the  sp^ker  y pon  the  truth  of  the 
chArgcw  But  Ibe  cpurt  overruled  the  otyection ;  Ld.  E^Uen- 
borough,  C.  J.  (who  delivered  judgment)  observing,  that  the 
words  must  mean,  that  the  plaintiff  was  ordered  by  the  at- 
tornegi-general  to  be  prpsecutedf  either  for  a  perjurv  which 
he  had  committed,  or  which  he  had  not  commilte^^  or 
which  he  was  supposed  only  to  have  committed.     In  the 

f  RoberU  v.  Camden,  9  Eait,  93. 
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first  aense  they  were  clearly  actionable.  In  the  second, 
they  could  not  possibly  be  understood  consistently  with 
the  context.  And  if  the  defendant .  had  used  the  words  in 
the  last  sense,  the  jury  might  have  acquitted  him,  according 
to  the  doctrine  in  the  case  of  Oldham  v.  Peake,  both  in  the 
Court  of  Common  Pleas'  and  in  this  court\  And  certainly, 
if  the  sense  of  the  defendant,  in  speaking  these  words,  had 
varied  from  that  ascribed  to  them  bv  the  plaintiff,  he  might 
by  specially  pleading  haveL  shewn  them  not  actionable,  had 
he  not  chosen  to  have  rested  the  defence  merely  on  the  ge- 
neral issue.  It  appeared,  therefore,  that  these  words  must 
fairly  be  understood  in  the  first  of  these  three  senses,  namely, 
that  he  was  ordered  to  be  prosecuted  for  a  perjury,  wUch  he 
had  committed ;  and,  so  understood,  they  were  unquestion- 
ably actionable. 

There  are  in  the  books  various  authorities  to  shew,  that 
the  understanding  of  the  hearers  is  the  rule  to  go  by.  In  a 
MS.  case,  I  Viner,  507.  it  is  laid  down  that  the  question  is 
only  what  is  understood  by  the  hearers.  In  Fleetwood  v. 
Curly,  Hob.  268.  Ld.  Hobart  says,  the  slander  and  damage 
consist  in  the  apprehension  of  the  hearers ;  and  in  Gilbert's 
cases  in  law  and  equity,  117.  the  rule  laid  down  is,  tkit  the 
words  shall  be  taken  in  the  sense  in  which  the  hearers  under* 
stood  them. 

In  addition  to  the  preceding  instances,  it  may  be  observed, 
that  it  is  actionable,  falsely  and  maliciously  to  speak  and  pub- 
lish of  another  wonls  which  tend  to  disinherit  himS  or  to 
deprive  him  of  his  estate^,  or  which  slander  him  in  his  office', 
profession",  or  trade*;  e.  ^.  in  speaking  of  a  justice  of  the 
peace  in  the  execution  of  his  office,  to  say  that  *'  he  is  a  ras- 
cal, a  villain,  and  a  liar,"  is  actionable ;  for  the  words  import 
a  charge  of  acting  corruptly  and  partially  \  Words  ot  an 
innkeeper,  imputing  insolvency,  were  holden  to  be  action- 
able ;  although,  at  the  time  they  were  spoken  p,  an  innkeeper 
was  not  subject  to  the  bankrupt  laws. 

For  slander  of  this  kind,  an  action  may  be  brought  before 
any  injury  has  been  sustained,  in  consequence  of  the  words 
having  been  spoken.  From  the  nature  of  the  words,  the  law 
implies  the  injury ;  hence  such  words  are  said  to  be  action* 
able  in  themselves. 

r 

g  3  Bl.  961, 2.  m  Haidwieke  t.  Chandler,  Str.  IISS. 

b  Cowp.  278.  n  Upibeer  t.  Betta,  Cro.  Jac.  578, 9. 

i   1  Rol.  Abr.37. 1.27.  o  Alton  v.  Uagrave,  Str.  617.    Loid 

k  Boil  V.  Bois,  1  Lev.  134.  Raym.  1369. 8.  C. 

1  How¥.Prinn,Salk.  694.  Lord  Raym.  p  Whittington  v.  Gladwin,  5  B.ltC 

S12.  S.  C.  180. 
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To  maintain  an  action  for  slander  of  title  there  must  be 
malice  either  express  or  infiplied").  Hence  where  a  person 
linking  he  had  a  right  to  recover  possession  of  a  term  for 
some  misconduct  of  his  tenant,  and  hearing  that  the  term 
was  to  be  sold,  went  to  the  auction  and  said,  the  vendor 
could  not  make  a  title ;  it  was  holden  that  an  action  could 
not  be  maintained,  there  being  no  proof  of  malke'. 

In  Harwood  v.  Sir  J.  Astley,  in  error,  1  Bos.  and  Pul. 
N.  R.,  47.  it  was  contended,  that  an  action  could  not  be 
maintained,  because  the  words  were  alleged  to  have  been 
spoken  of  the  plaintiff,  (below)  as  a  candidate  to  serve  in  par- 
liament ;  but  it  was  holden,  that  the  words  being  actionable 
in  themselves  (7)9  it  was  quite  immaterial  whether  they  were 
spoken  of  the  plaintiff  as  a  candidate  or  not. 

If  the  plaintiff  has  sustained  any  special  damage  in  conse^ 
quence  of  words  actionable  in  themselves  having  t^n  spoken', 
and  seeks  to  recover  a  compensation  for  it,  such  special  da- 
mage must  be  stated  in  the  declaration,  with  as  much  cer- 
tainty as  the  subject  matter  is  capable  of,  in  order  that  the 
defendant  may  be  sufficiently  apprized  of  the  nature  of  the 
case  which  is  intended  to  be  proved  against  him,  and  conse- 
quently be  prepared  to  meet  it* 

By  the  stat  91  Jac.  1.  c.  16.  s.  3.  *'  Actions  on  the  case 
for  words  must  be  commenced  and  sued  within  two  years 
next  after  the  words  spoken.'*  But  b}^  s.  7.  *'  Infant,  feme 
covert,  non  compos  mentis,  person  imprisoned  or  b^ond  sea, 
may  sue  within  two  yearsi  after  the  removal  of  their  respec- 
tive disabilities.** 

OffDords  not  actionable  in  themselves.'''^ or Aa  not  action- 
able in  themselves  may  become  so,  by  reason  of  some  special 
damage  arising  from  tnem,  e^  g.  if  a  person  say  to  a  woman, 

q  Hugrave  ▼.  Le  Breton,  4  Burr.  2422.    s  Geare  ▼.  Britton,  Bull.  N.  P.  7.  Ha- 

r  Smith  T.Spooner,  3  Taunt.  246.  See       theway  t.  Newman,  B.  R.  Middx. 

also  FStt  ▼.  DonoTan,  1  M.ftS.S99.        Sittingi,  Feb.  17,  1S04.  S.  P.  per 

Lord  EUenboiougb,  C.  J. 


(7]  The  words  charged  the  plaintiff  (below)  with  having  murdered 
his  father, 

**  Words  are  actionable  when  spoken  of  one  in  an  office  of  profit, 
which  tnay  probably  occasion  the  loss  of  his  office,  or  when  4>ok6n 
of  persons  touching  their  respective  professions,  trades,  or  businesses, 
do  or  may  probably  lead  to  their  damage.**  Per  de  Grey,  C.  J.  in 
Onslow  V.  Home,  3  Wils.  187. 
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'*you  supe  a  wfaot«/'  whereby  she  loseis  h^r  marriogeS  or  a 
substantial  benefit  arisiug  from  the  boapitality  of  friends"  (8). 
So  if  a  peiWD  slander  the  title  of  aQotber»  whereby  he  is  pre- 
▼toled  from  seiling  his  ^tate' ;  but  in  these  cases,  it  is 
incumbent  oft  the  party  injured,  not  only  to  state  and  prove 
the  speaking  of  the  words,  but  also  the  particular  injuty 
which  he  has  sustained ;  because  the  words  not  being  action- 
able in  themselves,  the  special  damage  is  consider^  as  the 
gist  of  the  action  ^ 

It  must  also  appears  that  the  special  damage  was  the  legal 
and  natural  consequence  of  the  words  spoken ;  for  an  illegal 
coBsequencev  viz.  a  tortious  act»  wili  not  be  sufficient 

Two  persons  cannot  join  in  an  action  for  slanderous  words 
spoken  of  them  \  for  the  injuiy  which  the  one  sustains  by  the 
sUnder  is  not  aa  iajuiy  done  to  theothen  But  if  defamatoiy 
words  be  spoken  of  partners  in  trade  ^,  whereby  they  wre  tii- 
jured  in  their  trade^  a  joint  action  will  lie  at  the  suit  of  the 
partners,  although  the  words  be  actionable  of  themselvea. 

It  is  actionable  to  republish  any  slander  invented  by 
anblAierS  unless  the  republication  be  accompanied  t^  a  dis- 
clOBure  of  the  author*s  name,  and  a  precise  statement  of  the 

t  1  lUl*  Abf.  36. 1. 15.  b  Cook  and  another  t.  BatebcHor,  3 

a  Moore  ▼.  Meagher,  in  error,  Exch.  Bos.  &  Pul.  150. 

Oh*  1  Taunton*!  R.  39.  c  Davii  ▼.  Lewis,  7  T.  K.  17.    itait 

Lowe  ▼.  Harewood,  Sir  W.  Jones,  land  ▼.Goldney,S  East,  426.    ThAt 


196.    C104  Car.  140.  caaea  were  leeogniaed  in  Woohwth  ▼. 

y  Browne  ▼.  Gibbons,  Salk.  206.  Meadows,  5  East,  463.    Semble  that 

z  Vicars  y.  Wilcocks,  8  East,  1.  this  defence  is  not  ^>pUcabIe  to  writ- 

a  Dyer,  19.  a.  pL  112.  ten  slander.    See  Lewis  T.  Walter, 

4Bi&A.605. 


(8)  Calling  a  married  woman  or  a  single  one  a  whore  is  not  action- 
able, because  fornication  and  adultery  are  subjects  of  spiritual  not 
^mpoial  censures.  Loid  Raym.  1004.  eicept  in  the  city  of  LondoD, 
by  reason  of  the  custoai  there  to  cart  whores*  1  Viner,  S,  13. 
but  there  the  words  must  charge  that  she  was  a  whore  in  London ; 
it  is  not  sufficient  if  the  declaration  merely  allege  that  she  resided  in 
London.  Robertson  ▼•  Powell,  B.  R.  Sittings  at  Serjeant's  Inn  be- 
fore M.  T.  57  Geo.  3.  Action  for  calling  plaintiff's  wife  a  whore  in 
London,  suggesting  the  custom  of  London  to  cart  whores,  plaintifi 
wiere  nonsuited  for  want  of  proving  the  custom.  Lord  Mansfield 
said,  he  could  not  take  notice  of  such  custom  unless  proved.  No 
j^obf  of  k  couM  be  got  from  the  town  clerk's  office,  and  it  was  then 
said  that  nio  proof  of  it  had  been  ever  given  so  as  fx>  tnnintaia  snth 
actions  out  of  the  city  courti,  but  thht  in  the  eity  courts  they  woold 
take  notice  of  their  own  custom.  Stainton  &  ux.  v.  Jones.  Stttiags 
after  Mich.  Term,  at  Guildhall,  coram  Lord  Mansfield,  17B2.  MSL 
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autbor*8  words,  sa  as  to  enable  the  party  injured  to  maintain 
an  action  against  tbe  author.  This  disclosure  and  statement 
must  be  made  at  the  time  of  republishing  the  dander ;  for  it 
will  not  avail  the  defendant  to  knake  it  for  the  fkst  tine  in 
pleading  to  an  action  brought  by  the  party  iqjured. 

From  the  preceding  remarks  it  appears,  that  falsehood  and 
malice,  either  express  or  implied,  arie  of  the  essence  of  the 
action  for  slander  and  special  damage,  where  the  words  are 
not  actionable  in  themselves. 


III.  Of  i^  Deck^Tigthn,  and  kerein  i^  tke  Nature  and  Qfice 

of  the  Innuendo, 

In  lihe  declaration,  after  such  prefatory  averments  as  the 
circumstances  of  the  case  may  render  necessary  (d),  it  must 
be  alleged  expressly  what  words  were  spoken  (10),  and  that 
they  were  spoken  and  published  of  the  plaintiff'  falsely  and 
maliciously. 

If  the  words  were  spoken  in  a  foreign  language,  it  must  be 
averred  in  the  declaration,  that  the  Carers  understood  such 
language  ^ 

Where  the  charge  alleg^ed  against  the  plaintiff  relates  to  his 
office,  profession^  or  trade,  there  it  ought  to  appear  on  the 
fMce  of  the  dedaration^  that  plaintiff  was  in  office',  or  exer- 
eising  his  profiession  or  trade*  at  tbe  time  when  the  words 
were  spokeUi  and  that  they  w^^  apoken  in  relation  to  hia 
office,  profession^  or  trade\ 

d  JohntoB  ▼.  Aylmer,  Cro.  Jac.  126.        g  ColUs  y.  Malin,  Cro.  Car.  282. 

e  Price  y.  Jenkings,  Cro.  Elix.  865.  h  Todd  y.  HasUugi,  2  Saund.  307.  8a- 

t  Yely.  158.  yage  v.  Bobeiy,  Saik.  AM. 


(9)  By  role  of  court,  B.  R.  M.  1654,  it  is  ordered,  <<  that  in  ac- 
tions of  slander  long  preambles  be  forbom :  and  no  more  inducement 
than  what  is  necessary  for  the  maintenance  of  the  aictioD,  except 
where  it  requires  a  special  inducement  or  colloquium.^ 

(10)  <*That  the  defendant  spake  of  the  pldntiff,  quflsdum  falsa 
et  scanckdosa  verba,  qwymm  Unor  sequitur  m  hsec  verba,  &c/'  was 
holden  insufficient,  becausa  it  was  not  an  express  allegation,  that 
the  defendant  spake  the  same  identical  woios,  Garford  t.  Clerk, 
Cro.  Eliz,  857. 
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In  an  action  for  words  spoken  of  a  penon  who  was  a  can- 
didate to  serve  in  parliament,  it  is  not  necessary  to  set  forth 
the  writ  in  the  declaration^  It  is  sufficient  for  the  plaintiff 
to  state  that  he  was  a  candidate  to  serve  in  the  (present)  par- 
liament, which  cannot  exist  without  a  writ  to  call  the  parlia- 
ment together. 

In  that  part  of  the  declaration  which  states  the  slander, 
the  words  ought  to  be  explained  in  such  manner  as  they, 
may  require.  Whilst  the  pleadings  were  in  Latin,  this  ex- 
planation was  introduced  ^y  the  word  ^Mnnuendo:*'  e,  g. 
*'  Thou  (eundem  quer'  innuendo j  art  a  thief;"  which  in  a 
modern  declaration  would  stand  thus;  ''Thou  (meamw 
the  said  plaintiff)  art  a  thief."  The  term  innuendo  is  stiU 
retained,  whenever  this  part  of  the  declaration  is  mentioned. 
In  the  foregoing  instance,  it  may  be  observed,  that  the  in- 
nuendo is  the  same  in  effect  as  "  that  is  to  say."  Its  office 
is  merely  to  explain  and  designate,  that  the  person  intended 
by  the  word  '*  tnou"  is  the  plaintiff.  But  that  the  plaintiff 
was  the  person  intended,  must  appear  from  the  manner  in 
which  the  words  were  spoken,  which  must  be  stated  in  the 
declaration,  namely,  that  they  were  spoken  of  the  plaintiff, 
or  to  the  plaintiff,  or  in  a  conversation  with  the  plaintiff, 
and  not  from  the  innuendo  only'';  for  if  the  person  of  whom 
the  words  were  spoken  be  uncertain,  an  action  will  not  lie; 
and  a  plaintiff  cannot  merely,  by  the  force  of  an  innuendo, 
apply  the  words  to  himself  ^ 

When  the  innuendo  is  annexed  to  the  chai^ge  preferred 
against  the  plaintiff,  then  its  office  is  to  give  to  the  words 
spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import  Therefore,  where  a 
declaration  stated  that  defendant  said  of  the  plaintiff,  **  be 
has  forsworn  himself,  (meaning  that  the  plaintiff  had  com- 
mitted wilful  and  corrupt  perjury,)"  it  was  holden  that  the 
words  not  being  actionable  in  themselves,  because  they  did 
not  necessarily  imply  that  the  plaintiff  had  forsworn  himself, 
in  a  judicial  proceeding,  their  meaning  could  not  be  extend- 
ed by  the  innuendo".  But  if  the  defendant  had  spoken  the 
words  concerning  some  judicial  proceeding  that  had  before 
taken  place,  in  which  the  plaintiff  had  given  testimony,  and 
these  facts  bad  been  averred  in  the  declaration,  then  such  an 
innuendo  would  have  been  good ;  because  the  words,  coupled 
with  the  preceding  fects,  would  have  shewn,  that  the  de- 

i  flarwood  v.  Sir  J.  AsUey,  1  Boi.  &  1  Johnson  y.  Aylmer,  Cro.  Jac  126. 

Pul.  N.  R.  47.  on  error,  in  Ezch.  mHolt  v.Scholefield,  6T.R.  691.  See 

<   Cfar.  also  Core  V.  Movtton,  YelT.  37. 
k  4  Rep.  17  b.  3  Buktr.  227. 
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feDdant  meant  to  charge  the  plaintiff  with  perjury  punisha-^ 
ble  by  law. 

So  where  the  slander  was,  "  he  has  burnt  my  barn/*  the 
plaintiff  cannot  say  °,  by  way  of  innuendo,  "  my  barn  full  of 
com;^  because  that  is  not  an  explanation  of  the  words,  but 
an  addition  to  them.  But  if,  in  the  introductory  part  of  the 
declaration^  it  is  averred,  that  the  defendant  had  a  bam  fuU 
of  com,  and  also^  that  in  a  discourse  about  that  bam,  the  de- 
lendant  had  spoken  the  words,  an  innuendo,  that  he  meant 
by  those  words  the  barn  full  of  corn,  would  have  been  good. 
This  distinction  was  recognized  in  a  modern  case^:  it 
was  stated  in  the  declaration,  that  the  plaintiff  had,  in  due 
manner,  put  in  his  answer  upon  oath  to  a  bill  filed  against 
him  in  the  Court  of  Exchequer  by  the  defendant  (but  it  was 
not  averred  that  the  words  were  spoken  in  a  discourse  about 
that  answer,)  it  was  then  alleged,  that  defendant  said  of  the 
plaintiff  that  be  had  forsworn  himself  (meaning  that  the 
plaintiff  had  pefjured  himself  in  his  aforesaid  answer  to  the 
oiU  so  filed  against  himj  it  was  bolden,  on  motion  in  arrest 
of  judgment  after  verdict,  that  the  declaration  was  bad,  for 
want  of  an  averment  of  colloquium  respecting  the  answer 
in  the  exchequer,  which  was  not  supplied  by  the  innuendo, 
and  further,  that  the  defect  was  not  cured  by  verdict 

In  all  cases,  therefore,  where  the  words  can  be  understood 
in  an  actionable  sense  only  by  reference  to  certain  facts, 
such  facts  must  be  distinctly  stated  in  the  body  of  the  de- 
claration: for  the  mere  introduction  of  those  facts,  under  an 
innuendo,  will  not  be  deemed  a  sufficient  averment  of  them^; 
that  which  comes  after  the  innuendo  not  being  issuable*!; 
and  further,  it  must  be  averred,  that  the  words  were  spoken 
in  a  conversation  about  those  facts.  In  short,  the  words 
must  be  sufficient  to  maintain  the  action  without  the  innu- 
endo^. 'And  the  meaning  given  by  the  innuendo  must  be 
such,  as  may  fairly  be  collected,  either  from  the  words  alone 
or  from  the  words  coupled  with  facts,  which  were  the  sub- 
ject of  the  conversation,  previously  averred  in  the  declara- 
tion. It  is  to  be  observed,  however,  that  although  new 
matter  cannot  be  introduced  by  an  innuendo,  but  must  be 
biought  upoil  the  record  in  anothei'  way,  yet  where  such 
new  matter  is  not  necessary^'  to  support  the  action,  an  in- 
nuendo, without  any  colloquium,  may  be  rejected  as  sur- 
plusage*. 

a  Per  de  Qre/^  C  J,  in  R  ▼.  Horae,  '  q  Slocomb^s  case,  Cro.  Car.  443. 

Cowp.  684.  r  Lovet  v.  Hawthorn,  Cro.  Eliz.  834. 

o  Hawkes  y.  Hawkey,  S  East,  427.  s  Roberts  y.  Camden,  9  Bast,  06. 

p  1  Rol.  Abr.  83. 1.  10. 

Vol.  II.  P  P 


1958  SLANDER. 

An  action  will  not  lie  for  these  words,  "I  will  take  him 
to  Bow  Street  on  a  charge  of  forgery,*'  without  an  innuendo^. 

In  a  declaration  for  slander  of  plaintiff  in  his  trade,  a  count 
alleging  that  the  defendant,  in  a  certain  discourse  in  the  pre- 
sence and  hearing  of  divers  subjects,  falsely  and  maliciously 
charged  and  asserted  and  accused  plaintiff  of  being  in  insol- 
vent circumstances,  and  stating  special  damage,  but  without 
getting  out  the  words,  is  ill,  and  if  it  be  joined  with  other 
counts,  which  set  out  the  words,  and  a  general  verdict  given, 
the  court  will  arrest  the  judgment*. 

It  is  the  province  of  the  jury  to  decide,  whether  the  de- 
fendant's meaning  was  such  as  is  imputed  to  him  by  the 
innuendo'. 

In  an  action  for  calling  the  plaintiff  a  thief,  it  was  proved, 
that  the  defendant  said  of  the  plaintiff,  "  why  don't  you 
come  out,  you  blackguard  rascal,  scoundrel,   renfold,  you 
aie  a  thief ^f  but  the  witness  who  proved  the  words  was  not 
asked,  whether  by  the  word* "  thief  he  understood,  that 
the  defendant  meant  to  charge  the  plaintiff  with  felony. 
Chambre,  J.,  in  his  direction  to  the  juiy,  said,  that  it  lay  on 
the  defendant  to  shew,  that  felony  was  not  imputed  by  the 
word  "  thief;"  and  a  verdict  was  found  for  the  plaintiff.  On 
a  motion  to  set  aside  the  verdict,  on  the  ground,  that  it  ap- 
peared from  the  expressions  which  accompanied  the  word 
*'  thief,"  that  the  defendant  did  not  intend  to  impute  felony, 
but  merely  used  that  word,  together  with  the  others,  in  the 
heat  of  passion ;  that  no  evidence  was  given  to  shew  that  the 
word  *'  thief"  was  understood  by  those  who  beard  it,  to 
charge  the  plaintiff  with  any  crime,  the  court  refused  the 
application ;  Sir  J.  Mansfield,  C.  J.  observing,  that  the  jury 
ought  not  to  have  found  a  verdict  for  the  plaintiff,  unless 
they  understood  the  defendant  to  impute  theft  to  the.  plain- 
tiff.    The  manner  in  which  the  words  were  prODOunced, 
and  various  other  circumstances,  might  explain  the  meaning 
of  the  word ;  and  if  the  jury  had  thought,  that  the  won!  was 
only  used  by  the  defendant  as  a  word  of  general  abuse,  thej 
ought  to  have  found  a  verdict  for  the  defendant    Supposing 
that  the  general  words  which  accompany  the  word  **  thkr* 
might  have  warranted  the  juiy  in  finding  for  the  defendant, 
yet,  as  they  have  not  done  so,  the  court  cannot  say,  that  the 
word  did  not  impute  theft  to  the  plaintiff. 

t  HanisMk  y.  KiDg,  in  eiror,  7  Taunt.  C.  J.  in  Robertt  r.  Camden,  B.  R. 

431.  Nov.  26,  1807. 

u  Cook  y.  Coz,  3  M.  &  S.  110,  y  Fenfold  r.  Wefteoto,  S  Bos.  *  Puh 

z  Per  Gould  and  Blackitone,  Js.  3  Bi.  N.  R.  335. 

R.  961.  2.  cited  by  Ld.  EUenbonmffa* 
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A  county  charging  that  defendant  had  imposed'  upon  the 
plaintiff  the  crime  of  felony  in  good  after  verdict. 


IV.  0/ ike  PletKHi^-^Evidenee-^Costs. 

Of  the  Pkadings. 

The  general  issue  in  this  action  is,  not  guilty. 

On  the  general  issue,  the  defendant  will  not  be  allowed  to 
pive  the  truth  of  the  fact  imputed  to  the  plaintiff  in  evidence 
in  mitigation  of  damages ;  and  this  rule  holds  in  all  cases^ 
whether  the  words  do  or  do  not  import  a  charge  of  felony', 
or  whether  a  charge  of  felony  be  particular^,  or  generals  If, 
however,  the  charge  be  true,  the  defendant  may  plead  it  in 
justification. 

The  defendant  may  either  plead  or  (what  is  more  usually 
done  under  the  general  issue*)  give  in  evidence  the  manner 
and  occasion  of  speaking  the  words,  to  shew  that  they  were 
not  spoken  maliciously*. 

As  if  the  words  were  spoken  by  the  defendant  as  counsel, 
amd'  were  pertinent  to  the  matter  in  issue^ 

Or  in  confidence;  as  when  a  master^  upon  beins  applied  to 
for  the  character  of  a  servant,  honestly  and  fainy  gives  the 
true  character  of  such  servant'  (11).    In  these,  and  similar 

s  Blizaid  t.  KeUy,  2  B.  &  C.  283.  e  Brook  ▼.  Montasfae,  Cio.  Jac.  91. 

a  Underwood  ▼.  Farkes,  Str.  1200.  f  S.  C.    Hodgson  y.  Scarlett,  Holt's 

b  Smith  V.  Richatdson,  Wines,  24.  Per  K.  P.  C.  621.  1  B.  &  A.  232. 

a  Jttdgvt .  f  Edmonson  ▼.  Stephenson  and  another^ 

e  Far  12  J«ldg<eB,  S.  C.  Bull.  N.  P.  8.  Weatherstou  y.  Haw- 

d  Admitted  in  Smith  y.  RichardiOn,  kins,  1 T.  R.  110. 

WiUes,  24. 


^•*y    -tM,t      M>t    l|    ■il'ffc     < 


(II)  **  I  take  the  law  to  be  well  ftetlled,  thiat  where  a  master  is 
applied '  to  for  thie  character  of  a  servant,  the  former  is  not  called 
upon  in  an  action  to  prove  the  truth  of  any  aspersions  thrown  oQt 
by  him  against  the  latter,  but  that  it  lies  upon  the  servant  to  prove 
the  faUelK>od  of  such  aspersions.  In  such  case  the  master  is  justi- 
fied, unless  the  servant  prove 'express  malice.'*  Per  Chambre,  J. 
in  Rogers  v.  Clifton,  M.  44  Geo.  3.  C.  B.  3  Bos.  &  Pul.  594. 
The  case  itself  is  well  worthy  of  attention  on  thu  subjact,  bat  the 

P  Pi 
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cases,  an  action  will  not  lie,   because  malice  (one  of  the 
essential  grounds  in  an  action  for  slander)  is  wanting. 

Evidence, 

If  tbe  nature  of  the  case  requires  one  or  more  introductory 
averments  in  the  declaration,  such  averments  must  of  course 
be  proved^  So  if  tbe  colloquium  alleged  be  necessary  to 
maintain  the  action,  it  must  be  proved,  as  where  words  are 
laid  to  be  spoken  of  a  person  with  respect  to  his  office  or 
trade.  The  words  must  be  proved  as  laid  in  the  declaration'; 
that  is,  such  of  them  as  will  support  the  action ;  for  it  is  not 
necessary  for  the  plaintiff  to  prove  aU  the  words  stated  in  the 
declaration.  Formerly,  indeed,  it  was  holden,  that  the  plain- 
tiff must  prove  the  words  precisely  as  laid^ :  but  now  it  is 
sufficient  to  prove  the  substance  of  them.  However,  if  the 
words  be  laid  in  the  third  person,  e.  g»  he  is  a  thief,  proof  of 
words  spoken  in  the  second  person,  e.g.  you  are  a  thief,  will 
not  support  the  declaration ;  for  there  is  a  ereat  difference 
between  words  spoken  in  a  passion  to  a  man*s  face,  and  words 
spoken  deliberately  behind  his  back'.  So  an  averment  that 
slanderous  words  were  spoken  concerning  the  (three)  plain- 
tiffs in  their  joint  trade,  was  holden*,  not  to  be  supported  by 
evidence  of  words,  addressed  by  the  defendant  personally  to 
one  only  of  the  partners.  In  like  manner  a  count  for  slan- 
derous words  spoken  affirmatively  cannot  be  supported  by 
proof  that  they  were  spoken  by  way  of  interrogatory :  as 
where  the  declaration  stated'  that  the  defendant  spoke  these 
words,  **  he,  the  plaintiff,  cannot  pay  his  labourers,*'  and  the 
evidence  was,  that  the  defendant  had  asked  a  witness  **  if  he 
had  heard  that  plaintiff  could  not  pay  his  labourers.*' 

h  BuU.  N.P.6.citeiaaTage  v.  Robeiy,  217.  where  the  same  doctrine  was 

S&lk.  694.  i^lied,  ftnd  Buller,  J.,  eaid,  be  hid 

i   Barnes  v.  HoUoway,  8  T.  R.  150.  Per  known  a  Tarietj  of  noosuiti  on  the. 

Lawrence,  J.  iu  Maitiand  y.  Ooldney,  uune  objection  j  although  there  was 

2  East^  430.    Walteia  ▼.  Mace,  2  B.  a  case  in  Stiange  e  contra,  and  also 

ft  A.  766.    Hancock  v.  Winter,  7  a  dictum  of  Loid  Haidwicke^  C.  J. 

Tkunt  205.  io  Nelson  y.  Dixie,  Ca.  Temp.  H. 

k  BuU.  N.  P.  6.  cites  2  Rol.  Abr.  718.  306. 

1  AvariUo  V.  RogeiB,  London  Sittingi,  m  Sokmums  and  two  oUien  y.  Medcz. 

lUn.  1773.  B.  R.  Ld.  Mansfield,  C.  J.  1  Stark.  N.  P.  C.  191. 

cited  by  Boiler  in  R.  y.  Beny,  4  T.  R.  n  Barnes  y.  Hollowaj,  8  T.  R.  150. 


circumstances  of  it  are  too  special  for  insertion  in  this  work.— N. 
A  servant  cannot  bring  an  action  against  his  master  for  not  giving 
him  a  character.  Per  Kenyon,  C.  J.  in  Carrol  v.  Bird,  3  Bsp. 
N.  P.C.  201.  ^ 


SLANDER.  I96i 

I 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in 
evidence  a  bill  of  indictment,  which  had  been  preferred 
against  him  by  the  defendant,  and  which  the  grand  jury  re** 
turned  ignoramus.  This  was  holden  to  be  admissible  evi- 
dence, to  shew  the  malicious  intent  with  which  the  words 
were  8poken^ 

Tf  the  declaration  contain  several  actionable  words,  it  is 
sufhcient  for  plaintiff  to  prove  some  of  themi*.  Express 
malice  need  not  be  proved;  if  the  charge  be  false  ma- 
lice will  be  implied.  In  an  action  for  slander  of  title,  it 
must  appear  that  the  words  were  spoken  maliciously.  It  is 
not  necessary  for  the  defendant  to  plead  specially ;  but  the 
plaintiff  must  prove  malice,  which  is  the  gist  of  the  action^. 
Action  for  words  imputing  a  crime :  an  agreement  on  the 
part  of  the  plaintiff,  to  waive  bis  action  for  words  spoken,  in 
consideration  that  the  defendant  will  destroy  certain  docu- 
ments in  his  possession,  or  which  might  afterwards  come  into 
his  possession,  imputing  the  same  crime  to  the  plaintiff,  is 
(when  executed  by  the  burning  of  the  papers  in  his  posses- 
sion,) a  bar  to  the  action,  and  may  be  given  in  evidence  under 
the  general  issue'. 

It  is  not  competent  for  the  defendant,  under  the  general 
issue,  to  offer,  m  mitigation  of  damages,  evidence  that  the 
specific  facts  in  which  the  slander  consists,  and  for  which 
the  action  is  brought,  were  communicated  to  him  by  a  third 
persoo*.  Where  wonis  are  given  in  evidence  in  order  to 
prove  malice,  which  are  not  stated  in  the  declaration,  the 
defendant  may  prove'  the  truth  of  such  words ;  as  not  being 
on  the  record,  the  defendant  has  had  no  opportunity  of  justi- 
fying them. 

Coits, 

By  Stat  ^L  Jac.  1.  c.  16.  s.  6.  **  If  the  Jury  upon  the  trial 
of  the  issue,  or  the  jury  that  shall  inquire  of  the  damages, 
assess  the  damages  under  forty  shillings,  then  the  plaintiff 
shall  recover  only  so  much  costs  as  the  damages  so  assessed 
amount  unto.** 

It  is  to  be  observed,  that  this  statute  does  not  extend  to 
actions  founded  on  special  damage  only,  because,  properly 
s{)eaking,  they  are  not  actions  for  words,  but  for  the  special 

o  Tate  V.  Hamphrey,  B.  R.  £.  48  Qeo.  q  SmiUi  v.  Spooncr,  3  Taunt.  246. 

3.    2  Camp.  N.  P.  C.  73.  n.    See  r  Lane  y.  Appleg^ate,  1  Stark.  N.  P.C 

alio  Ruatell  y.  M'QuUter,  ante,  p.       97. 

1047.  n.  ■  Mills  y.  Spencer,  Holt^t,  N.  P.  C.  633. 

p  Compagnon  and  Wife  y.  Martin »  t  Wane  y.Cbadwelli  2 Stark.  N. P.C* 

Bi.  K.  760.  457. 
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damage."  But  where  words  are  acUonable  in  tbepoaelfes', 
and  special  damage  is  laid  in  the  declaratioo  only  by  w.ay  of 
aggravation,  although  the  special  damage  be  proyed,  yel  if 
the  damages  recovered  ar/e  under  40«.  there  ahall  be  no  jBpie 
costs  thai)  (jamagea.  If  some  of  the  counto  io  the  declara- 
tion  be  for  words  that  are  actionable^,  and  otbef9  for  wonds 
not  actionable,  and  special  damage  be  laid  referring  to  tM 
the  counts,  and  there  be  a  general  verdict  for  plaintiff,  be  ia 
entitled  to  full  costa,  though  he  recover  less  than  40s.  da* 
mages. 

In  a  case  where  the  declaration  embtaced  two  disUnct 
oljgeGts',  viz.  a  charge  for  i^>eakiDg  words  actionable  in  them- 
selves, and  a  charge  that  defendant  procured,  plaintiff  to  be 
indicted,  without  probable  cause,  for  felony;  it  was  holden, 
that  such  an  action,  not  being  merely  an  acfcioD  for  worda» 
hut ,  aisp  an  actipa  an  the  ctse  for  a  malieious  proaecutioD» 
whfi  not  within  the  statute ;  and,,  therefore,  although  plaio- 
tiff  neeovered  damages  under  40«.  yet  bc^  should  be  entitled 
to  full  costs. 

In  cases  within  the  statute,  if  damages  are  under  40». 
plaintiff  cannot  have  more  costs  taxed  than  the  damages^ 
Hotwithstimdhg  dtfendani  hasjust^e^. 

Q  Lav«  T.  Hsrtwood,  Sir  Wa.  Joses,  %  TopsaU  v.  fidwawls,  Cio.  Cw.  isa. 

196.  Blizaxd  v.  Baroei,  do.  Car.  307, 

X  Lord  Itaym.  1583.    Burry  t.  Perry,  S.  P. 

i  Str.  936.  8.  C.    Turner  v.  Horton,  a  Halfotd  v.  Smith,  4  Bast,  507.  S.  P. 

WilleS)  438.  S.  P.  aaid,  par  Cliyab  J^  in  BarUd  ▼.  Rol^- 

7  ^a^UlA  v.  Jardine,  3  H.  BL.  531.  bini,  to  have  been  determined  in  the 

court  of  B.  R.  2  Wils.  25S.  £.  5  G.   . 


I. . . 


(     1963     ) 


CHAP.  XXXVII. 


STOPPAGfe  IN  TRANSITU. 


Nature  iff  M$  Bighi'^Wko  shall  be  considered  as  capable 
qf  exercising  U^^Where  the  Transiius  may  be  said  to  he 
cofUinuing'-^Where  determined^'How  far  the  Negocicdion 
of:  the  Bin  <ff  Lading  may  tend  to  defeat  the  Right. 

Nature  of  the  Right  of  stopping  in  TVansita^^Wh^ 
goods  are  consigned  upon  credit  by  one  mercbant  to  another, 
it  frequently  happens  that  the  consignee  becomes  a  bank- 
rupt or  insolvent,  before  the  goods  are  delivered.  In  such 
case  the  law,  deeming  it  uhreaaonable  that  the  goods  of 
one  person  should  be  applied  to  the  payment  of  the  debt^ 
of  another,  permits  the  consignor  to  resume  t(i^  possession 
of  his  goods.  This  right,  which  the  consigppjR  has  of  re- 
suming the  possession  of  his ,  goods,  if  the.  ^ull  price  has 
not  been  paid,  in  the  event  of  the  insolvency  of  the  con- 
signee, is  technically  termed  the  right  of  stopping  in  trai> 
situ.  The  doctrine  of  stopping  in  transitu  owes  its  origin 
to  courts  of  'equity,  but  it  has  since  been  adopted  and 
established  bv  a  variety  of  decisions  in  courts  of  law,  and 
is  now  regarded  with  Kivour  as  a  right  which  those  courts 
are  always  disposed  to  assist  The  following  cases  will 
illustrate  the  nature  of  this  right.  B.  at  London^  gave  an 
order  to  A.  at  Liverpool,  to  send  him  a  quantity  of  goods*. 
A.  accordingly  shipped  the  goods  on  board  a  ship  there, 
whereof  the  defendant  was  master,  who  signed  a  bill  of 
lading  to  deliver  them  in  good  condition  to  B.  in  London. 
The  ship  arrived  in  the  Thames,  but  B.  having*  become  a 
bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not 
to  deliver  the  goods,  and  accordingly  refused,  though  the 
freight  was  tendered.  It  appeared,  by  the  plaintiffs*  wit- 
nesses, that  no  particular  ship  was  mentioned,  whereby  the 

a  Attigneei  of  Burgfaall,  bankrupt,  ▼.  Howard,  London  Sittings  after  Hil.  T. 
32  0. 2.  coram  Lord  Manafi«ld,  C.  J.,  1  H.  Bl.  366.  n. 
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goods  should  be  sent,  in  which  case  the  shipper  is  to  be  at 
the  risk  of  the  perils  of  the  seas.  An  action  on  the  case 
upon  the  custom  of  the  realm  having  been  brought  against 
the  defendant  as  a  carrier.  Lord  Mansfield  was  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover,  and  said,  he 
had  known  it  several  times  ruled  in  Chanceiy,  that  where 
the  consignee  becomes  a  bankrupt,  and  no  part  of  the  price 
had  been  paid,  that  it  was  lawful  for  the  consignor  to  seize 
the  goods  before  they  come  to  the  hands  of  the  consignee  or 
his  assignees;  and  that  this  was  ruled,  not  upon  principles 
of  equity  only,  but  the  laws  of  property.  The  plaintiffs  were 
nonsuited. 

The  right  of  stopping  in  transitu  does  not  proceed  on  the 
ground  of  rescinding  the  contract,  but,  in  the  language  of 
Lord  Kenyon,  it  is  an  equitable  lien  adopted  by  the  law,  for 
the  purposes  of  substantial  justice.  Hence  the  circumstance 
of  the  vendee  having  paid  in  part  for  the  goods^  will  not  de- 
feat the  vendor's  right  of  stopping  them  in  transitu ;  the  ven- 
dor has  a  right  to  retake  them,  unless  the  full  price  of  the 
goods  has  been  paid ;  and  the  only  operation  of  a  partial  pay^ 
ment  is  to  diminish  the  lien,  pro  tanto. 

I'he  unpaid  vendor  may  stop  in  transitu  before  the  goods 
come  to  the  hands  of  the  vendee's  factor,  although  the  ntctor 
has  the  bill  of  lading,  indorsed  to  order,  in  bis  hands,  and  is 
under  acceptance  to  the  vendee  on  a  general  account;  where* 
fore,  in  such  case,  where  the  vendee  became  bankrupt  and  the 
factor  also  became  bankrupt,  and  the  messenger  under  the 
factor's  commission,  upon  the  arrival  of  the  ship,  went  on 
board  and  seized  the  cargo,  the  agent  of  the  vendor  having 
previously  given  notice  to  the  captain  to  deliver  the  cai^o  to 
him,  and  the  captain  having  agreed  thereto :  it  was  holden% 
that  trover  would  lie  by  the  vendor  against  the  assignee  of 
the  bankrupt  factor. 

The  cases  which  have  been  decided  on  this  subject  may 
oe  arranged  under  the  following  divisions:  Ist^  wl^o  shall  be 
considered  as  capable  of  exercising  the  right  of  stopping  in 
transitu  ;  2dly,  under  what  circumstances  the  transitus  shall 
be  considered  as  continuing;  Sdly,  when  the  transitus  shall 
be  considered  as  determined ;  and  lastly,  where  the  right  of 
the  vendor  has  been  defeated  by  the  negociation  of  the  bill  of 
lading. 

1.  Who  shall  be  considered  as  capable  of  exercising  ike 

b  Hodgson  v.  Loy,  7  T.  R.  440.  leco^-    c  Patten  y.  Thompson,  5  M.  &S.  36a 
nised  in  Feise  v.  Wny,  3  East,  83. 
and  post. 
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riglU  of  stopping  in  transitu. — As  to  the  first  division,  I  am 
aware  of  two  cases  only,  in  which  the  subject  has  been  brought 
under  the  consideratioQ  of  the  court,  viz.  Feise  v.  Wray, 
3  East,  93.  and  SiflFken  v.  Wray,  6  East,  371.  From  these 
cases  it  may  be  collected,  that  if  the  party  exercising  the 
right  stand  in  the  relation  of  vendor,  quoad  the  bankrupt  or 
insolvent,  it  is  sufficient;  but  that  a  mere  surety,  for  the 
price  of  the  goods  is  not  entitled  to  stop  them  in  transitu. 
The  case  of  Feise  v.  Wray  was  shortly  this .  B.,  a  trader  in 
England,  gave  an  order  to  C,  his  correspondent  abroad,  to 
purchase  a  quantity  of  goods  for  him'.  C.  bought  the  goods 
ficcordingly  of  another  merchant  (who  was  a  stranger  to  B. 
and  had  not  any  account  or  correspondence  with  him,)  and 
shipped  them  on  board  a  general  ship,  on  the  account  and 
risk  of  B. ;  the  bill  of  lading  was  filled  up  to  the  order  of  B. ; 
C.  drew  bills  of  exchange  on  B.  for  the  price  of  the  goods, 
including  also  a  charge  for  commission.  These  bills  were 
accepted,  but  not  paid  :  for,  before  the  goods  arrived,  B. 
became  a  bankrupt;  whereupon  C.  authorized  his  agent  in 
England  to  obtain  possession  of  the  goods  on  their  arrival, 
which  he  did  accordingly.  An  action  of  trover  having  been 
brought  by  the  assignees  of  B.,  against  the  agent  of  C,  to 
recover  the  value  of  the  goods,  it  was  contended,  on  the 
part  of  the  plaintifis,  that  the  right  of  stopping  in  transitu 
did  not  attach  between  B.  and  C. ;  that  B.  must  be  considered 
as  the  principal  for  whom  the  goods  were  originally  pur- 
chased, and  that  C.  was  only  bis  factor  or  agent,  purchasing 
them  on  his  account,  and  that  the  right  of  stopping  in  tran- 
situ did  in  point  of  law  apply  solely  to  the  case  of  vendor 
and  vendee ;  but,  per  Lawrence,  J.  **  if  that  were  so,  it  would 
nearly  put  an  end  to  the  application  of  that  law  in  this  coun- 
try ;  for  I  believe  it  happens,  for  the  most  part,  that  orders 
come  to  the  merchants  here,  from  their  correspondents 
abroad,  to  purchase  and  ship  certain  merchandise  to  them ; 
the  merchants  here,  upon  the  authority  of  those  orders,  ob- 
tain the  goods  from  those  whom  they  deal  with  ;  and  they 
charge  a  commission  to  their  correspondents  abroad,  upion 
the  price  of  the  commodity  thus  obtained.  It  never  was 
doubted  but  that  the  merchant  here,  if  he  heard  of  the 
failure  of  his  correspondent  abroad,  might  stop  the  goods 
in  transitu.  But,  at  any  rate,  this  is  a  ccue  between  vendor 
and  vendee;  for  there  was  no  tnivity  between  the  original 
owner  qf  the  soods  and  the  bankrupt;  but  the  property  may 
be  considered  as  having  been  first  purchased  by  C,  and 
again  sold  to  B.  at  the  first  price,  with  the  addition  of  his 

d  FeiM  V.  Wray,  3  Ewt,  93. 
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commiasion  upon  it  He  then  became  the  Tendor  as  to  B., 
and  consequently  had  a  rieht  to  stop  the  goods  in  transitu, 
nnlesB  he  is  estopped  by  the  circumstance  of  B.  having  ac- 
cepted bills  for  tne  amount,  which  bills,  it  is  contended, 
may  be  proved  under  B/s  commission,  and  are  equivalent 
at  least  to  part  payment  of  the  goods ;  but  it  was  decided, 
in  Hodeson  v.  Loy,  7  T.  R.  440,  that  part  payment  for  the 
goods  does  not  conclude  the  right  to  stop  in  transitu ;  it 
only  diminishes  the  vendor^s  Uen,  pro  tanto,  on  the  mods 
detained.  Then,  having  lawfully  possessed  himself  of  tnem, 
he  has  a  lien  on  them  till  the  whole  price  be  paid,  which 
cannot  therefore  be  satisfied  by  shewing  a  part  payment 
only.  It  is  possible  that  part  payment  may  be  obtained  by 
proving  the  bills  under  B.'s  commission ;  but  if  the  loss 
muiBt  fall  on  one  side  or  the  other,  the  maicim  applies,  ''Qui 
prior  est  tempore  potior  est  jure."  The  court  were  of  opi- 
nion, that  the  assignees  were  not  entitled  to  recover. 

The  facts  of  the  case  in  Siffken  v.  Wrav,  were  as  follow : 
B.,  a  trader  in  London,  ordered  goods  to  be  shipped  to  him 
by  C*  his  correspondent  at  Dantzic,.  with  directions  to  C. 
to  draw  for  the  amount  on  D.  at  Hamburgh,  (who  had 
agreed  to  accept  the  bills,  upon  receiving  a  commission  on 
the  amount),  and  to  transmit  the  bills  of  lading  and  invoices 
to  D.  who  was  to  forward  them  to  B.  in  London.  The 
goods  were  shipped,  D.  accepted  the  bills,  and  on  the  receipt 
of  the  bills  of  lading,  transmitted  the  same  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed)  to 
B.  in  London,  who  received  them,  together  with  the  in- 
voices and  letter  of  advice,  five  days  after  he  had  committed 
an  act  of  bankruptcy.  D.'s  acceptances  were  afterwards 
dishonoured,  whereby  C.  was  obliged  to  take  up  the  bills  of 
exchange.  J.  S.,  the  agent  of  D.  in  England,  procured  from 
B.  the  bills  of  ladings  upon  an  undertaking  that  be  would 
dispose  of  the  goods,  on  their  arrival,  to  the  best  advantage, 
and  apply  the  proceeds  to  the  dischaiige  of  the  bills  drawn 
against  them.  J.  S.  having  obtained  possession  of  the  goods, 
sold  themj  and  paid  the  proceeds  into  the  Court  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be 
brought  by  the  assignees  of  B.  against  J.  S.  C,  having  been 
apprized  of  what  bad  been  done  by  J.  S.,  wrote  a  letter, 
signifying  his  approbation  of  J.  S.*8  conduct,  and  therein 
claimed  the  proceeds.  The  action  directed  by  the  Court 
of  Chancery  having  been  brought,  the  court  of  B.  R.  were  of 
opinion,  th^t  the  assignees  of  B.  were  entitled  to  the  pro- 
ceeds :  for  1st,  D.  did  not  stand  in  the  relation  of  vendor  of 
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these  goods  quoad  the  hankrupt,  bat  was  a  mere  surety  for 
the  price  of  the  goods^  and  consequently  he  was  not  entitled 
to  stop  them  in  tranaitu ;  Sdly,  although  C.  was  the  f«fndor 
of  the  goods,  yet  J.  S.  could  not  be  considered  as  his  agent  in 
this  transaction,  not  having  received  any  authority  from  C. 
until  after  he  had  obtained  possession  of  the  goods ;  but,  sup- 
posing him  to  have  been  the  agent  of  C.  before,  yet  there  was 
not  any  adverse  taking  possession  of  the  goods,  inasmuch  itt 
they  had  been  taken  under  an  amicable  agreement  with  B. 
after  bis  bankruptcy. 

2,  Under  what  CSrcumgtanees  the  Transitus  shatt  he  con^ 
sidered  cu  coniinuinff.^^As  to  the  second  division,  under 
what  circumstances  the  transitus  shall  be  considered  as  con- 
tinuing, the  cases  are  more  numerous  than  in  the  last  division, 
and  as  they  depend  in  great  measure  on  their  own  spe- 
cial circumstances,  it  will  be  necessary  to  state  them  at 
some  lenffth.  The  first  in  order  of  time  is  Stokes  v.  La 
Riviere,  London  sittings  after  Mich.  1784,  cited  in.d  T.  R. 
466.  and  more  correctly  by  Lawrence,  J.,  in  Bothlingk  v. 
Inglis,  3  East,  307*  Messrs.  Duhem,  of  Lisle,  who  had  just 
arrived  in  London,  applied  to  the  plaintiff  (a  ribbon-weaver) 
for  a  quantity  of  ribbon.  The  plaintiff  having  received  a 
favourable  account  by  the  defendants,  of  Duhems'  circum- 
stances, packed  up  goods  to  a  large  amount,  and  delivered 
them  to  the  defendants  to  be  forwarded  to  Lisle.  These 
goods,  with  others  purchased  in  like  manner  of  another 
tradesman  of  the  name  of  Twigge,  were  forwarded,  on  or 
about  the  12th  of  May,  to  the  defendants*  correspondent  at 
Ostend,  with  directions  to  send  them  to  the  orjder  of  Messrs.. 
Duhem.  On  the  receipt  of  the  goods,  viz.  on  the  29th  of 
May,  the  defendants'  correspondents  at  Ostend  wrote  to  the 
Duhems  an  acknowledgment,  and  that  they  waited  their  di- 
rections. On  the  12th  June  the  Duhems  stopped  payment; 
and,  by  an  instrument  signed  the  ISth  August,  consented  to 
Twigge's  taking  back  his  goods.  But  Messrs  Duhem  not 
having  fulfilled  some  engagement  with  the  defendants,  and 
being  considerably  indebted  to  them,  the  defendants  coun- 
termanded the  orders  they  had  given  to  their  correspondents 
at  Ostend,  as  to  the  delivery  of  the  goods,  by  letter  of  the 
3 1st  May,  and  directed  them  to  alter  the  marks  and  to  deli« 
ver  them  to  their  order,  which  was  accordingly  done ;  and 
they  were  afterwards  disposed  of  in  satisfaction  of  the  de- 
fendants*' demand  upon  Messrs.  Duhein ;  they  contending, 
that  immediately  upon  the  delivery  of  the  goods,  by  the 
plaintiff  to  them,  the  property  vested  in  Messrs.  Duhem,  and 
that  they,  the  defendants,  had  a  right  to  detain  them.    Lord 
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Mansfield  said,  *'  No  point  is  more  clear  than  that  if  goods 
are  sold,  and  the  price  not  paid,  the  seller  oiay  stop  them  in 
transitu ;  /  mean  in  every  sort  q/*  passage  to  the  hmds  of  the 
buyers.  There  have  been  a  hundred  cases  of  this  sort ;  ships 
in  harbour^  carriers,  bills,  have  been  stopped.  In  short, 
where  the  goods  are  in  transitu,  the  seller  has  that  proprietory 
lien.  The  goods  aire  in  the  hands  of  the  drfendants  to  be 
conveyed  f  the  owner  may  get  them  back  again.*' 

In  Hunter  and  another,  assignees  of  Blanchard  and  Lewis 
V.  Beal,  London  sittings  after  Trin.  1785,  cited  3  T.  R.  466. 
an  action  of  trover  was  brought  for  a  bale  of  cloth,  which 
was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield,  to  the  de- 
fendant, wno  was  an  inn>keeper,  directed  for  the  bankrupts, 
to  whom  the  defendant's   book-keeper  gave  notice  that  a 
bale  was  arrived  for  them :  and  Steers  and  Co.  at  the  same 
time  sent  them  a  bill  of  parcels  by  the  post,  the  receipt  of 
which  they  acknowledgea,  and  wrote  word  that  they  had 
placed  the  amount  to  the  credit  of  Steers  and  Co.  The  bank- 
rupts gave  orders  to  the  defendant's  book-keeper  to  send  the 
bale  down  to  the  Galley  Quay,  in  order  to  ship  it  on  board 
the  Union,  to  be  carried  to  Boston.    The  defendant  accord- 
ingly sent  the  bale  to  the  quay ;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  him.     Within  ten  days  after- 
wards, a  clerk  of  the  bankrupts  went  to  the  defendants 
warehouse,  when  the  defendant  asked  him  what  was  to  be 
done  with  the  bale  in  question,  and  was  ordered  to  keep  it  in 
his  custody  till  another  ship  sailed,  which  would  happen  in  a 
few  days.    The  bankruptcy  happened  soon  afterwards;  and 
Messrs.  Steers  and  Co.  sent  word  to  the  defendant  not  to  let 
the  bale  out  of  his  hands:  accordingly,  when  the  bankrupts 
applied  for  it,  he  refused  to  deliver  it  up.    Lord  Mansfield 
was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this 
purpose  there  must  be  an  absolute  and  actual  possession  by 
the  bankrupts ;   or  (as  his  lordship  expressed  it)  they  must 
have  come  to  the  corpor<d  touch  of  the  vendees ;  otherwise 
they  may  be  stopped  in  transitu;  a  delivery  to  the  third  per- 
son, to  convey  to  them,  is  not  sufficient.    The  preceding  case 
of  Hunter  v.  Beal  was  much  commented  upon  by  Ld.  El- 
lenborough,  in  Dixon  v.  Baldwen,  5  £ast,  184.    The  im- 
pression on  his  lordship's  mind  appears  to  have  been  against 
the  determination.    His  words  are  these:  *'  As  to  Hunter  v. 
Beal,  in  which  it  is  said,  that  the  goods  must  come  to  the 
corporal  touch  qf  the  vendees,  in  oi^er  to  oust  the  right  of 
stopping  in  transitu,  it  is  a  figurative  expression,  rarely,  if 
ever,  strictly  true.    If  it  be  predicted  of  the  vendee's  own 
actual  touch,  or  of  the  touch  of  any  other  person,  it  comes  in 
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each  instance  to  a  question,  whether  the  party  to  whose  touch 
it  actually  comes,  he  an  agent  so  far  representing  the  princi- 
pal, as  to  make  the  delivery  to  him  a  full,  effectual,  and  final 
delivery  to  the  principal,  as  contradistinguished  from  a  deli- 
veiy  to  a  person  virtually  acting  as  a  carrier,  or  mean  of  con- 
veyance to  or  on  the  account  of  the  principal,  in  a  mere  course 
of  ^transit  towards  him.  I  cannot  but  consider  the  transit  as 
having  been  once  completely  at  an  lend  in  the  direct  course 
of  the  goods  to  the  vendee ;  L  e.  when  they  had  arrived  at 
the  innkeepers,  and  were  afterwards,  under  the  immediate  or* 
ders  of  the  vendee,  thence  actually  launched  again  in  a  course 
of  conveyance  from  him,  in  their  way  to  Boston ;  being  in  a 
new  direction  prescribed  and  communicated  by  himself.  And 
if  the  transit  be  once  at  an  end,  the  delivery  is  complete,  and 
the  transitus  for  this  purpose  cannot  commence  denovo^ 
merely  because  the  goods  are  again  sent  upon  their  travels 
towards  a  new  and  ulterior  destination.*' 

In  Hunt  and  others,  assignees  of  Bennet  and  Heaven  v. 
Ward,  cited  in  3  T.  R.  467*  where  goods  had  been  sent  by 
orders  from  the  vendee  to  a  packer;  the  packer  was  con- 
sidered as  a  middle  man  between  the  vendor  and  vendee : 
and,  therefore,  the  court  held  they  might  be  stopped  in  tran- 
situ, on  the  bankruptcy  of  the  vendee. 

So  where  A.  sold^oods  to  B.,  and,  according  to  B.*s  direc- 
tions, sent  them  to  C.  a  wharfinger',  to  be  by  him  forwarded 
to  B. ;  it  was  holden,  that  while  they  were  in  C's  hands, 
they  might  be  stopped  by  A.,  because  they  were  merely  at  a 
sta^e  upon  their  transit,  and  could  not  be  considered  as  having 
amved  at  their  final  destination. 

The  plaintiff,  living  at  Leghorn,  consigned  goods  to  B.  at 
Liverpool,  by  a  ship  chartered  on  account  of  B  v.  The  captain 
signea  three  bills  of  lading,  as  usual,  one  of  which  was  sent  to 
B.  Before  the  ship  arrived  at  L;,  B.  became  a  bankrupt  On 
the  ship's  arrival  at  L.  she  was  ordered  to  perform  quarantine* 
Pending  the  quarantine,  one  of  the  assignees  of  B.  went  on 
board  tne  vessel,  claimed  the  cargo  as  belonging  to  the  bank- 
rupt, and  put  two  persons  on  board  with  a  view  of  keeping 
possession.  A  few  days  after,  but  before  the  expiration  of  the 
quarantine,  the  plaintiff's  agent  served  a  notice  of  the  bank- 
ruptcy on  the  captain  of  the  vessel,  and  claimed  the  goods  on 
behalf  of  the  plamtiff ;  a  similar  notice  was  served  on  the  as- 
signees, the  defendants.  It  was  contended,  that  the  princi- 
pal's right  to  stop  in  transitu  was  completely  at  an  end  when 

f  Smith  and  another  t.  Ogm,  1  Camp,    t  Hoist  ▼.  Pownal  and  another,  1  Eq^. 
N.P.C.S83.  N.P.C.  «40. 
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the  consignee  bad  got  possession,  by  any  means,  of  the  goods 
consigned :  that  the  consignee  might  have  met  the  veseel  at 
sea  on  her  voyage,  and  have  taken  possession  by  virtue  of  the 
first  billof  lading,  which  possession,  they  contended,  would  be 
complete  to  divest  any  right  the  consignor  might  have  to  stop 
the  goods  in  transitu :  but  Lord  Kenyon  was  of  opinion,  that 
this  was  a  stopping  in  tramitu  sufficient  to  maintain  the  ac- 
tion ;  his  lordsnip  said,  that  in  order  to  give  the  consignee  a 
right  to  claim  by  virtue  of  possession,  it  should  be  a  posses- 
sion obtained  by  the  consignee,  on  the  completion  of  the  voy- 
age ;  that  the  case  put,  that  the  consignee  had  a  right  to  go 
out  to  sea  to  meet  the  ship,  could  not  be  supported,  as  it 
might  go  the  length  of  saying,  that  the  consignee  might  meet 
the  vessel  coming  out  of  the  port,  from  whence  she  had  been 
consigned,  and  that  that  should  divest  the  property  out  of  the 
consignor  and  vest  it  in  himself,  which  was  a  position  not  lb 
be  supported^,  as  there  would  be  then  no  possibility  of  any 
stoppage  in  tramUu  at  all.  That  in  the  (Mesent  case  the 
voyage  was  not  completed,  till  she  had  performed  quarantine 
till  which  time  she  was.  in  trmnsitu;.iDd'  as  the  plaintiff's 
agent  had  given  notice,  and  claimed  the  cargo  before  the  com- 
pletion of  the  voyage,  he  was  of  opinion,  that  the  plaintiff  had 
stopped  the  goods  time  enough  :to  prevent  the  property  from 
vesting  in  the  assignees.  The  court  of  B.  R.  on  a  motion  for 
a  new  trial,  confirmed  the  opinioagiven  by  Ld.  Kenyon.  The 
like  judgment  was  given  in  the  case  of  Northey  and  another, 
assignees  of  Leyland  and  another  v.  Field,  2  Esp.  N.  P.  C 
613.  There  a  quantity  of  wine  was  consigned  toB.  After 
the  arrival  of  the  vessel,  aboard  which  the  wine  in  question 
had  been  shipped,  but  pending  the  twenty  days  allowed  for 
pajrment  of  the  duty,  B.  became  a  bankrupt.    After  the  ex- 

Eiration  of  the  twenty  days  the  wine  was  removed  into  the 
ing's  cellar,  where  by  the  excise  law  itis  allowed  to  remain 
three  months;  during  which  time  the  owner  may  have  the 
wine  on  paying  the  duty,  warehouse-room,  &c. :  bot  if  not 
paid,  at  the  end  of  the  three  months,  the  wine  is  sold.  The 
day  before  the  expiration  of  the  three  months,  the  agents  of 
the  consu;nors  applied  for,  and  endeavoured  to  obtain,  pos^ 
session  of  the  wine,  but  in  vain.  The  wine  was  sold,  and  tiie 
produce  paid  into  the  hands  of  a  broker.  An  action  havine 
been  brought  by  the  assignees  of  the  bankrupt,  who  claimed 
the  produce.  Lord  Kenyon  was  of  opinion,  that  they  were  n^t 
entitled  to  recover,  observing  that  the  courts  of  late  years  had 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop 

h  But  lee  2  Bo«.  ft  Pul.  461. 
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bis  goods  in  transitu,  it  was  a  leaning  to  the  furtberanee  of 
justice.  Lord  Hardwicke  had  been  of  opinioni  that  in  order 
to  stop  goods  in  transiiu^  there  must  be  an  actual  possession 
of  them  obtained  by  the  ccmsignor,  before  they  come  to  the 
hands  of  the  consignee;  but  that  rule  has  since  been  relaxed ; 
and  it  v^ras  now  held,  that  an  actual  possession  was  not  ne- 
cessary, that  a  claim  was  sufficient,  and  to  that  rule  he  sub- 
scribed. In  the  present  case,  tbe  bankrupt  bad  no  title  to 
the  actual  possession,  until  tbe  duties  were  paid-^until  then 
they  were  quasi  in  custodid  legii;  before  the  sale,  the  agent 
for  the  consignors  claimed,  and  endeavoured  to  get  posses- 
sion ;  that  was  a  sufficient  stopping  tn  transitu^  in  his  opinion, 
to  secure  the  rights  of  the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter, 
from  A.S  who  agneed  to  deliver  it  to  D.  a  carrier.  B.  desired 
that  it  might  be  marked  with  the  initials  of  C.  his  brother's 
oame,  to  whom  he  usually  sent  his  butter  consigned  for  sale 
OB  his  own  account,  and  which  initials  B.  had  constantly  used 
for  some  years  upon  such  consignments.  The  butter  was  de- 
livered by  tbe  vendors  to  D.,  the  carrier  agreed  on,  who  was 
desired  bv  B.  to  forward  it  as  usual  to  a  wharfinger  usually 
employed  by  B.  at  Stockton,  to  be  by  him  shipped  for  Lon- 
don. It  was  stated  in  the  case,  that  D.  entered  the  butter  in 
his  way-bill  in  the  name  of  B.,  aiid  carried  it  on  his  account, 
the  vendor  telling  him  that  B.  was  to  pay  the  carriage.  He  car- 
ried the  firkins  as  far  as  Bowes,  where  he  delivered  them  to 
£.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill;  E.  proceeded  with  them  to  Stockton, 
there  delivered  them  to  the  wharfinger,  who  had  general  di- 
rections from  B.  to  send  to  C.  bis  brother  in  London.  The 
wharfinger  immediately  wrote  to  B.  acknowledging  the  re- 
ceipt of  the  butter,  and  also  to  C,  and  acquainted  the  latter 
with  the  name  of  the  ship  by  which  the  butter  was  to  be  for- 
warded to  London.  .  Before  the  butter  reached  London,  B. 
and  C.  became  bankrupts,  and  the  drfendant,  as  agent  of  the 
seller,  got  possession  of  the  butter  on  its  arrival  in  the  river. 
In  an  action  brought  by  tbe  assignees  of  B.,  one  of  the  ques- 
tions was,  whether  there  was  any  such  delivery  to  the  bank- 
rupt as  was  sufficient  to  divest  the  vendor's  right  to  stop 
in  transiiu.  It  was  contended  on  tbe  part  of  the  defendant, 
that  Uiere  was  not ;  that  the  delivery  to  D.,  in  the  first  in- 
stance, and  afterwards  that  by  him  to  E.,  and  bv'  E,  to  the 
wharfinger,  were  all  deliveries  made  to  them  in  the  capacity 
of  coQunon  carriers,  and  not  as  private  agents  of  the  bank- 

i  Hodgwrn  ▼.  Lojr,  7  T.  R.  440. 
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rupt  The  circumstance  of  the  bankrupt  desiring  D.  to 
carry  the  goods  to  the  wharfinger  as  usual,  could  not  vary 
the  nature  of  the  agency*  But  supposing  it  did,  and  that 
it  amounted  to  the  appointment  of  tne  wharfinger  as  a  special 
carrier  named  by  the  vendee,  that  would  not  alter  the  vendor^s 
right  to  stop  fit  trangUu  (I),  that  BuUer,  J.  had  expressly 
said,  in  Ellis  v.  Hunt,  3  T.  R.  469.  that  that  would  make  no 
diflTerence,  and  that  the  case  of  Stokes  v.  La  Riviere,  where 
the  right  was  allowed,  was  a  case  of  delivery  to  a  particular 
carrier ;  and  as  to  the  mark  on  the  goods,  that  was  not  for 
the  purpose  of  taking  possession  of  them,  as  in  Ellis  v.  Hunt, 
but  merely  as  a  direction-  to  whom  they  were  to  be  sent 
The  court  were  of  opinion,  that  the  defendant  was  entitled  to 
stop  the  goods  in  iratmtu.  LtOrd  Ellenborough,  adverting 
to  the  preceding  case,  in  Dixon  v.  Baldwen,  5  East,  185. 
observed,  '^  that  it  was  a  clear  case  of  transit  uncompleted; 
for  the  butter  purchased  in  Cumberland  was  proceeding 
through  different  stages  of  country  conveyance  to  the  pur- 
chaser in  London,  but  before  it  reached  the  place  of  its  desti- 
nation, it  was  stopped/' 

B.,  being  in  trade  at  North  Tawton,  in  Devonshire,  gave 
orders  to  the  plaintiffs  to  send  the  goods  in  question  to  him 
from  London,  but  did  not  direct  that  they  should  be  sent  by 
any  particular  ship*^,  his  orders  were  that  they  should  be  sent 
to  him  at  Exeter,  to  be  forwarded  to  N.  T.  They  were  ac- 
cordingly shipped,  arrived  at  Exeter,  and  were  put  into  the 
hands  of  a  wharfinger,  to  be  forwarded  to  their  journey's 
end.  In  the  books  of  the  wharfinger  they  were  put  to  the 
account  of  B,  as  the  person  to  whom  they  were  directed,  and 
he  was  considered  as  the  wharfinger's  pay-master.  In  this 
state  of  things  a  letter  was  received  by  the  plaintiffs,  in 
which  the  vendee  said,  that  his  situation  was  such  that  he 
should  not  receive  the  goods,  and  that  they  might  take  them 
back  again,  if  they  thought  proper.  The  plaintiffs,  imme* 
diately  on  the  receipt  of  this  letter,  sent  to  the  wharfinger, 

k  BfilU  ▼.  Ball,  a  Bot.  ft  Pttl.  467. 


(1)  It  seems,  however,  that  if  a  person  be  in  the  habit  of  using 
the  warehouse  of  a  wharfinger  as  his  own,  and  make  that  the  re- 
pository of  his  goods,  and  dispose  of  them  there,  that  the  joum^ 
would  be  considered  as  at  an  end  when  the  goods  arrived  at  suca 
warehouse.  Per  Chambre,  J.,  Richardson  v.  Goss,  3  Bos.  &  Pol. 
127.  And  Lord  Alvanley  expressed  his  concurrence  in  that  opinion, 
in  Scott  V.  Pettit,  3  Bos.  &  Pul.  469.  cited  by  Bayley,  J.  in  Foster  ▼. 
Frampton,  6  B.  &  C.  109,  and  post.  p.  1280. 
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and  forbade  bim  to  deliver  them  according  to  the  direction. 
The  wharfinger  promised  not  to  deliver  them  until  he  could 
do  so  with  safety,  notwitbstandine  which  he  afterwards  de- 
livered them  to  the  assignees  of  B.  The  question  was, 
whether  the  goods,  in  the  hands  of  the  wharfinger,  were  in 
such  a  situation  that  the  vendors  could  stop  them.  The 
court  were  of  opinion  that  they  were,  and  that  in  point  of 
fact,  the  goods  bad  been  stopped  in  transitu :  for,  although 
there  had  not  been  any  corporal  touch,  yet  that  took  place 
which  was  equivalent  to  it.  The  plaintiffs  gave  notice  to  the 
wharfinger,  and  demanded  the  goods  as  their  property ;  and 
the  wharfinger  undertook  not  to  deliver  them  until  ^  he  was 
certain  of  a  safe  delivery.  Chambre,  J.  added,  that  there  was 
another  point,  however,  upon  which  he  had  entertained  some 
doubt.  The  vendor  did  not  get  possession  of  these  goods  by 
his  own  diligence  and  care,  or  in  consequence  of  casual  in- 
formation,  but  through  the  intervention  of  the  bankrupt  him- 
self, eight  days  after  the  act  of  bankruptcy  committed. 
That  circumstance  iaised  some  doubt  in  his  mind ;  since  it 
appeared  that  the  bankrupt  had  thereby  given  a  preference  to 
the  plaintiffs  over  the  rest  of  his  creditors.  But  still,  upon 
the  whole,  he  was  inclined  to  agree  with  the  rest  of  the 
court ;  that  he  was  not  fond  of  multiplying  small  distinctions; 
and  thought  that  too  many  had  been  already  taken,  and  the 
general  inconvenience  would  not  be  very  great,  sinc&many 
cases  of  this  kind  were  not  likely  to  arise.  It  seemed  indeed 
that  there  would  be  a  certain  degree  of  discretion  vested  in 
the  bankrupt,  since  he  would  be  empowered  to  accept  goods 
which  were  coming  to  him  from  one  consignor,  and  to  give 
notice  to  another  consignor,  to  stop  them  in  transitu.  But,  as 
no  fraud  appeared  to  have  been  committed  on  the  part  of  the 
plaintiffs  in  this  case,  he  was  inclined,  on  this  point,  as  well 
as  the  others,  though  not  without  some  doubt,  to  concur  with 
the  rest  of  the  court.  It  only  remains  to  observe,  that  where 
the  right  of  stopping  in  transitu  vests  in  the  consignor,  it 
cannot  be  divested  by  any  claim  made  upon  the  goods  in  thdr 
transit  by  a  creditor  of  the  consignee,  as  e,  g.  by  process  of 
foreign  attachment  at  the  suit  of  such  creditor';  or  by  a 
common  carrier,  claiming  to  retain  the  goods  as  a  lien  for  his 
general  balance  due  from  the  consignee  ■ ;  for  the  vendor's 
right  of  stopping  f ft  transitu  is  the  elder  and  preferable  lien. 

If  a  carrier  after  notice  from  the  vendor  of  goods  to  stop 
them  in  transitu,  by  mistake  delivers  them  to  the  vendee^ 
the  sale  is  nevertheless  rescinded,  and  the  vendor  may  bring 

1  Smith  V.  Goss,  1  Camp.  N.  P.  C.      m  Butler  v.  Woolcott,2  N.  R.64. 
282. 
Vol.  n.  Q  Q 
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trover  ^  for  them  against  the  vendee ;  and  although  the  vendee 
having  become  a  bankrupt,  the  goods  have  passed  into  the 
hands  of  his  assignees,  yet,  inasmuch  as  they  did  not  come  to 
the  possession  of  the  bankrupt,  with  the  consent  of  the  true 
owner,  they  are  not  in  the  order  and  disposition  of  the  bank- 
rupt within  the  statute. 

Although  goods  have  been  delivered  at  the  packers  of  the 
purchaser,  he  having  no  warehouse  of  his  own,  if  they  were 
to  be  paid  for  in  ready  money,  and  this  was  intimated  to  the 
packer  when  he  received  them,  they  may  still  be  stopped  in 
transitu^ 

A  resale  of  goods  by  a  vendee,  and  payment  to  him,  does 
not  destroy'  the  vendor's  right  of  stoppage  in  tranrihi.  An 
order  sent  by  the  vendor  to  the  wharfinger  to  deliver  the 
goods  to  the  vendee,  is  sufficient  to  pass  the  property  to  th^ 
vendee,  provided  nothing  remains  to  be  done  but  to  make 
the  delivery;  but  if  any  thing  remains  to  be  done,  e.  g. 
weighing,  &C.  the  property  does  not  passS  and  the  right  of 
stoppage  in  tranHiu  is  not  defeated  until  that  be  done. 

Where  goods  were  sold,  free  on  board,  and  upon  their 
shipment  the  agent  of  the  vendors  tendered  to  the  mate» 
(the  captain  being  absent)  a  receipt  by  which  the  goods  were 
acknowledged  to  be  shipped  on  account  of  the  vendors, 
which  the  mate  kept,  but  refused  to  sign,  and  on  the  follow- 
ing day  signed  bills  of  lading  to  the  orders  of  the  vendees: 
it  was  holden'  that  the  transitus  was  not  at  an  end,  but  that 
on  the  insolvency  of  the  vendees,  the  vendors  were  entitled 
to  stop  the  goods. 

So  where  A.  delivered  a  quantity  of  iron  to  a  carrier  to 
be  conveyed  to  B.,  the  vendee  in  the  country,  and  the  carrier, 
on  his  arrival  at  B.'s  premises,  landed  a  part  of  the  iron  on 
his  wharf,  and  then  finding  that  B.  had  stopped  payment, 
reloaded  the  same  on  board  his  barge,  and  took  the  whole  of 
the  iron  to  his  own  premises ;  it  was  bolden',  that  there  was 
not  a  delivery  of  any  part  of  the  iron,  so  as  to  divest  the  con- 
signor of  his  right  to  stop  in  transitu,  the  special  property 
remaining  in  the  carrier,  until  the  freight  for  the  whole  cargo 
was  either  tendered  or  paid,  or  until  he  had  done  some  act 
shewing  that  he  assented  to  part  with  the  possession  of  the 
goods,  without  receivirig  his  freight 

n  LittT.  Cowley,  7  Taunt.  169.  q  Withers  t.  Lyi,  Holt's  N.  P.  C.  18. 

o  Loeschman  ▼.  Williams,  4  Campb.        4  Campb.  237.  S.  C. 

ISl.  r  Ruck  ▼.  Hatfield,  5  B.  ft  A.  632. 

p  CniTen  v.  Ryder,  6  Taunt.  433.  s  Crawsbay  ▼.  Eades,  I  Bamewall  k 

Cretwell,  181. 
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3*  Wlten  the  TVansitus  may  be  conMered  as  determined. — 
We  now  proceed  to  the  third  division,  under  which  it  is  pro- 
posed to  arrange  those  cases  in  which  it  has  been  decided, 
that  the  transitus  was  complete,  and  the  delivery  of  such  a 
nature  as  to  divest  the  vendor's  right  of  stopping  in  transitu. 

The  first  case,  on  the  branch  of  this  subject^  is  that  of 
Ellis  V.  Hunt,  M.  T.  30  G.  3.  B.  R.  3  T.  R,  464.,  the  facts 
of  which  were  shortly  these:  B.  ordered  a  quantity  of  files 
from  the  plaintiff,  a  manufacturer,  at  Sheffield;  the  files 
were  packed  in  a  cask,  and  sent  by  a  waggon,  directed  to 
B.,  in  London.  Before  their  arrival  in  London,  B.  became  a 
bankrupt.  On  their  arrival  there,  the  goods,  while  they  re- 
mained at  the  inn,  were  attached  by  a  creditor  of  the  bank- 
rupt by  process  of  foreign  attachment ;  afterwards  the  pro- 
visional assignee  under  B.'s  commission  demanded  the  goods 
from  the  carrier,  and  put  his  mark  upon  the  cask,  but  did 
not  take  it  away.  A  few  days  afterwards,  the  plaintiff,  who 
bad  not  been  paid  for  his  goods,  wrote  a  letter  to  the  carrier, 
directing  him,  in  case  the  goods  were  not  delivered,  to  keep 
them  in  his  warehouse,  as  he  had  been  informed  that  B. 
had  become  a  bankrupt.  The  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plain-^ 
tiff  wrote  to  countermand  the  delivery  of  them ;  before  that, 
the  provisional  assignee,  who  stood  in  the  place  of  the  bank- 
rupt, had  put  his  mark  on  the  cask' ;  when  the  goods  were 
marked,  they  were  delivered  to  the  commissioners  as  far 
as  the  circumstances  of  the  case  would  permit,  for,  being 
under  an  attachment,  the  assignee  could  not  then  take  them 
away. 

Where  a  part  of  the  goods  sold  by  an  entire  contract  has 
been  taken  possession  of  by  the  vendee,  that  shall  be  deemed 
taking  possession  of  the  whole. 

A.,  at  a  foreign  port°,  shipped  goods  by  order  and  on  ac- 
count of  B.,  to  be  paid  for  on  a  future  day,  and  bills  of 
lading  were  accordingly  signed  by  the  master  of  the  ship; 
one  of  the  bills  was  immediately  transmitted  to  B.,  who, 
before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
the  goods  and  indorsed  the  bill  of  lading  to  C. ;  after  the 
arrival  of  the  ship,  and  a  delivery  of  part  of  the  goods  to  the 
agent  of  C,  B.  became  bankrupt,  without  having  paid  A.  the 
price  of  the  goods.  It  was  holden  that  the  transitus  was 
ended  by  the  part  delivery,  which  must  be  taken  to  be  a 
delivery  of  the  whole,  there  appearing  no  intention,  either 

t  See  Stoveld  ▼.  Ha^bet,  14  East,  308.    a  Slubey  and  another  v.  Hey  ward  and 
and  po9t.  p.  ]28i.  others,  2  H.  Bl.  504. 

QO  2 
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previous  to,  or  at  the  time  of  the  delivery,  to  separate  part  of 
the  cargo  from  the  rest.  So  where  a  number  of  bales  of  ba- 
con«  then  lying  at  a  wharf^  having  been  sold  for  an  entire 
sum,  to  be  paid  for  by  a  bill  at  .two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  wiio 
went  to  the  wharf,  weighed  the  whole,  and  took  away  several 
bales,  and  then  became  bankrupt;  whereupon  the  vendor, 
within  ten  days  from  the  time  of  the  sale,  ordered  the 
wharfinger  not  to  deliver  the  remainder.  By  the  custom  of 
the  trade,  the  charges  of  warehousing  were  to  be  paid,  by 
the  vendor,  fourteen  days  after  the  sale.  It.  was  holden, 
that  the  contract  being  entire,  and  part  having  been  taken 
away,  the  delivery  to  the  vendee  was  complete,  and,  conse- 
quently, the  privilege  of  stopping  in  transitu  could  not  attach. 
Chambre,  J.  observed,  that  the  payment  of  the  warehouse 
room,  by  the  vendor,  could  not  make  any  difference.  The 
vendor,  of  course,  charged  just  so  much  more  as  would  pay 
the  expense  of  warehouse  room ;  that  if  the  expense  had  been 
paid  by  the  vendee,  it  would  not  make  a  delivery  at  the  wharf 
a  delivery  to  him  ;  nor  could  the  vendor  avail  himself  of  the 
circumstance  of  the  expenses  being  paid  by  him  to  prevent 
a  delivery  to  the  vendee  from  operating  as  such.  This  was 
a  much  stronger  case  than  the  proceeding  one  of  Slubey  v. 
Hey  ward :  that  proceeded  upon  the  principle  that  a  delivery 
of  pdrt,  where  the  contract  was  entire,  was  a  delivery  of  the 
whole :  here  there  was  an  actual  delivery  of  the  whole.  The 
bankrupt  had  actual  manual  possession  of  every  article,  and 
having  weighed  them  all,  he  took  upon  himself  to  separate 
them.  N.  The  two  last  cases  of  Slubey  v.  Heyward  and 
Hammond  v.  Anderson  underwent  some  discussion  in  Hanson 
V.  Meyer,  6  East,  614.  (which  see  under  tit  Trover,  s.  1.) 
but  their  authority  does  not  appear  to  have  been  shaken  in 
the  slightest  degree. 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they 
are  delivered  on  board  a  chartered  ship  in  a  port  of  this  king- 
dom, such  delivery  is  in  effect  a  delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankrupts  ^  to  recover  the  value 
of  a  quantity  of  tobacco  shipped  by  the  defendants,  by  order 
of  the  bankrupts,  on  board  a  ship  bound  from  London  for 
Alexandria,  which  ship  was  chartered  to  the  bankrupts  for 
three  years,  from  July,  1792,  and  which  was  paid  for  by  a 
bill  of  three  months,  drawn  by  the  defendants,  on  the  bank- 

X  Hammond  and  othen  y.  Andenon,       HunterandCo.  y.  MTasgartandCo. 
1  Boa.  It  Pnl.  N.  R.  69.  M.  T.  36  0.3.  cited  in  7  T.R.  448. 

y  Fowler   and  anotber»  aisifQeea   of       1  East,  6S2»  and  3  Eaat,  386. 
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rupts^  and  accepted  by  them.    The  goods  were  shipped  on 
the  4th  of  February,  1793,  for  which  the  mate's  receipt  was 
given,  and  an  invoice  thereof  made  out  by  the  defendants 
in  the  names  of  the  bankrupts ;  the  bankrupts  were  to  find 
stock  and  provisions,  and  to  pay  the  master.    The  vessel  was 
detained  by  contrary  winds  at  Portsmouth:    during  which 
time,  the  bankrupts  having  stopped  payment  about  the  Utb 
of  March,  1793,  the  defendants  procured  bills  of  lading  to  be 
signed  by  the  captain  to  them,  and  obtained  possession  of  the 
tobacco  in  September,  1794,  and  procured  it  to  be  relanded, 
and  afterwards  disposed  of  for  their  benefit.    It  was  holden^ 
that  the  delivery  was  complete,  by  putting  the  goods  on  board 
the  ship,  and,  consequently,  that  the  assignees  were  entitled 
to  recover.    It  will  be  observed,  that,  in  the  preceedingcase, 
the  bankrupts  were  to  have  the  entire  disposition  of  the  ship*^ 
and  the  complete  control  over  her  during  the  three  years. 
The  ship  had  been  one  voyage  to  Alexandria,  and  had  the 
goods  put  on  board  her,  to  carry  them  on  another  voyage  to 
the  same  place ;  not  for  the  purpose  of  conveying  ihem/rom 
the  vendors  to  the  bankrupts,  but  that  they  might  be  sent 
by  the  bankrupts  upon  a  mercantile  adventure,  for  which 
they  had  bought  them.    From  not  adverting^  to  these  mate- 
rial circumstances  an  inference  was  drawn  m>m  the  preced- 
ing decision,  which  the  case  did  not  warrant,  natnely,  that 
the  right  of  stopping  in  transitu  could  not  exist  after  a  deli- 
very of  goods  on  board  a  chartered  ship.    This  opinion,  liow- 
ever,  was  exploded  in  the  case  of  Bothlingk  v.  Inglis,  H.  43 
6.  3.  B.  R.  3  East,  381.    There  a  trader,  wno  resided  in  Eng- 
land, chartered  a  ship,  on  certain  conditions,  for  a  voyage  to 
Russia,  and  to  bring  goods  home  from  his  correspondent 
there,  who  accordingly  shipped  the  goods  on  account,  and  at 
the  risk  of  the  freighter,  ana  sent  him  the  invoices  and  bills 
of  lading^  of  the  cargo.    It  was  holden,  that  the  delivery  of 
the  goods  on  board  such  chartered  ship,  did  not  preclude 
the  right  of  the  consignor  to  stop  the  goods  while  in  transitu 
on  board  the  same  to  the  vendee,  in  case  of  his  insolvency, 
in  the  mean  time,  before  actual  deliveiy,  any  more  than  if 
tbqr  had  been  delivered  on  board  a  general  ship  for  the  same 
purpose. 

The  plaintiff*,  a  manufacturer  at  Norwich,  agreed  with' 
I.  S.  for  the  purchase  of  some  pipes  of  wine,  one  of  which 
was  to  be  paia  for  in  money,  ana  tor  whe  remainder  I.  S.  was 
to  take  goods.    I.  S.  wrote  to  C,  bis  correspondent  in  London, 
to  send  the  wines ;  C.  accordingly  purchasied  the  wines  of  D., 

z  PtrLawrcBM,i.3East,S90»7.  a  Wright  ▼.  Uwm,  4  Eip.  N,  P.  C.  St.. 
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shipped  them,  and^  by  the  bill  of  lading,  coDsigned  them  to 
the. plaintiff  by  a  vessel  employed  in  the  course  of  trade  be- 
tween Yarmouth  and  London.  On  the  arrival  of  the  wine 
at  Yarmouth,  an  agent  for  the  plaintiff  received  it  on  his 
account,  and  deposited  it  in  the  cellar  of  the  defendant,  who 
was  to  be  paid  for  the  cellar  room  by  the  plaintiff.  A  few 
days  after,  the  plaintiff  arrrived  at  Yarmouth,  tasted  the 
wines,  and  took  samples  of  them.  Shortly  afterwards,  D., 
discovering  that  C,  to  whom  be  had  sold  the  wines,  was  a 
man  of  no  property,  desired  the  defendant  to  keep  possession 
of  the  wine,  giving  him  an  indemnity.  The  plaintiff  having 
brought  this  action  for  the  recovery,  the  payment  for  one 
pipe,  and  the  agreement  as  to  the  remainder,  was  proved. 
This,  in  Lord  Kenyon*s  opinion,  gave  the  plaintiff  a  title 
to  the  whole.  It  was  then  contended,  that  as  the  plaintiff 
lived  at  Norwich,  the  goods  most  be  deemed  to  be  in  transitu 
until  they  arrived  there;  whereas  here,  they  had  arrived 
only  at  Yarmouth,  and  had  never  been  delivered  at  Norwich ; 
that  the  usual  course  was,  to  put  them  into  lighters,  at  Yar- 
mouth, and  forward  them  to  Norwich ;  so  that,  until  their 
arrival  there,  they  were  in  transitu^  and  could  be  stopped  by 
the  owners.  But  per  Lord  Kenyon,  '*  there  is  no  colour  for 
saying  that  these  goods  were  in  transitu.  1  once  said,  that 
to  confer  a  property  on  the  consignee,  a  corporal  touch  was 
necessary.  I  wish  the  expression  bad  never  been  used,  as  it 
says  too  much ;  but  here,  if  a  corporal  touch  was  necessary 
to  confer  a  property  on  the  consignee,  it  had  taken  place ;  but 
all  that  is  necessary  is,  that  the  consignee  exercise  some  act 
of  ownership  on  the  property  consigned  to  bim«  and  be  has 
done  so  here;  he  has  paid  for  the  warehouse  room;  he  has 
tasted  and  taken  samples  of  tlie  wines;  but  it  is  said,  they 
have  not  reached  the  plaintiff *s  place  of  abode,  where  they 
were  to  be  ultimately  delivered  9  but  I  think  there  was  a 
complete  delivery  at  x  armouth." 

•  The  reader  will  have  collected  from  the  cases  in  the  pre- 
ceding section,  viz.  Hunt  v.  Heaven  and  Mills  v.  Bali,  that 
where  goods  have  been  delivered  to  a  packer  or  wharfinger, 
for  the  purpose  of  being  forwarded  to  an  ulterior  destination, 
and  the  packer  or  wharfinger  may  be  considered  merely  as  a 
middle  man,  in  such  cases  the  right  of  stopping  in  transitu 
remains.  It  now  becomes  necessary  to  remark,  that,  where 
the  insolvent  has  no  warehouse,  or  no  other  place  of  delivery 
than  the  warehouse  of  the  packer,  &c.  and  there  is  no  place 
of  ulterior  delivery  in  view,  the  transitus  will  be  considered 
as  at  end  when  the  goods  have  arrive4  ^^  8u<^b  warehouse, 
that  being  their  last  place  of  delivery.  The  following  cases 
will  illustrate  this  rule ; 


STOPPAGE  IN  TRANSITU.  1«79 

Trover  for  goods.  It  appeared^  that  the  goods  in  question 
were  purchased  of  the  plaintiffs  at  Manchester,  by  one 
Moisseron  (who  was  the  general  agent,  in  London,  of  the 
house  of  Le  Grand  and  Co.  of  Paris)  in  the  name  of  that 
house ;  that  by  Moisseron's  directions  the  goods  were  sent 
for  him  to  the  house  of  the  defendant,  in  London,  who  was 
a  packer,  and  arrived  there  on  the  dd  of  Sept.  1809 ;  that, 
upon  their  arrival  there,  Moisseron  came  to  the  defendant's 
bouse,  and  had  some  of  the  eoods  unpacked  and  sent  away, 
and  the  remainder  repacked;  that  on  the  7th  September, 
while  the  goods  so  repacked  remained  in  the  house  of  the  de- 
fendant, news  arrived  that  the  house  of  Le  Grand  and  Co.  at 
PariSy  had  failed ;  upon  which  the  plaintiffs  tendered  to  the 
defendant  his  charges  upon  the  goods,  and  required  that  they 
should  be  delivered  up  to  them.  It  also  appeared  thai  Mots- 
seron  had  a  general  power  either  to  send  the  goods  to  Le 
Grand  and  Co.  at  Paris,  or  to  HoUand,  Germany,  or  such 
other  market,  as  he  should  think  most  beneficial.  It  was 
holden  that  the  goods  in  the  hands  of  the  defendant  were 
not  any  longer  in  transitu. 

Trover  for  goods.  The  goods  in  question  had  been  or- 
dered by  the  bankrupt^,  who  was  a  merchant  in  London,  of 
Messrs.  Wallers,  of  Manchester,  and  were  forwarded  by  them, 
directed  to  the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the 
16th  March,  1809.  On  the  9dd  of  March,  the  goods  were 
sent  from  the  Bull  and  Mouth  Inn  to  the  defendant's  house, 
who  was  a  packer,  not  in  consequence  of  any  orders  respect- 
ing those  particular  goods,  but  in  consequence  of  a  general 
order  from  the  bankrupt  to  send  all  goods  directed  to  him  to 
the  defendant's  house.  On  the  11th  March  the  bankrupt^ 
who  lived  in  lodgings,  and  had  no  warehouse  of  his  own,  ab« 
sconded,  leaving  no  clerk  to  accept  goods  or  orders  for  him. 
On  the  arrival  of  the  goods  at  the  defendant's  house,  they 
were  booked  for  the  account  of  the  bankrupt ;  and  the  de- 
fendant not  knowing  that  the  bankrupt  had  then  absconded, 
and  not  having  any  directions  from  him  respecting  the  goods, 
caused  them  to  be  unpacked  with  a  view  to  ascertain  of  what 
they  consisted.  On  the  31st  of  March,  Messrs.  Wallers  hav- 
ing learned  the  situation  of  the  bankrupt's  affairs,  claimed  the 
g.(K>ds  frofn  the  defendant,  and  on  the  day  after  they  wer^ 
demanded  by  the  assignees.  The  defendant,  being  indemni- 
fied by  Messrs.  Wallers,  refused  to  deliver  the  giKnls  to  the 

b  Leedi  and  anoUier  ▼.  Wriglit,  3  Bos.    e  Scott  and  others,  aisignees  of  Berkley 
Jk  Pul.  330.  a  bankrupt,  v.  Pettit,  3  Boi.  &  Pul. 
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plaintiffs.  It  was  holdeo,  that  the  transitus  was  at  an  end^ 
inasmuch  as  there  was  not  any  other  place  of  delivery  tbao 
the  warehouse  of  the  packer ;  the  gooas  when  arrived  there, 
had  come  to  their  last  place  of  delivery,  and  consequently 
were  no  longer  liable  to  the  right  of  stoppage  m  tranmtu.  So 
where  goods  are  to  be  delivered  to  the  vendee  at  a  particular 
place,  the  transitus  in  general  continues  until  they  are  deli* 
vered  to  him  at  that  place;  but  if  he  by  his  own  act  prevent 
the  delivery,  which  otherwise  in  the  ordinary  course  would 
take  place,  and  does  any  act  equivalent  to  taking  possession, 
the  transitus  is  thereby  determined;  and,  therefore,  where 
the  vendee  of  several  hogsheads  of  sugar,  upon  receiving 
from  the  carrier  notice  of  their  arrival  took  samples  from 
them,  and,  for  his  own  convenience,  desired  the  carrier  to  let 
them  remain  in  his  warehouse,  until  be  should  receive  fur- 
ther directions;  and  before  they  were  removed  became  bank- 
rupt; it  was  holden',  that  the  transitus  was  at  an  end,  and 
that  the  vendor  was  entitled  to  stop  them.  So  where  the 
goods  have  so  far  gotten  to  the  end  of  their  journey,  that 
they  wait  for  new  orders  from  the  purchaser  to  put  them 
again  in  motion,  to  communicate  to  them  another  substantive 
destination,  and  if  without  such  orders,  they  would  continue 
stationary,  the  right  of  stopping  in  transitu  is  gone. 

A.  and  B.%  traders,  living  in  London,  were  in  the  course  of 
ordering  goods  of  the  defendants,  cotton  manufacturers  at 
Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for  the  purpose 
of  being  afterwards  sent  to  the  correspondents  of  A.  and  B. 
at  Hamburgh ;  and  on  the  31st  March,  A.  and  B.  sent  orders 
to  the  defendants  for  certain  goods,  to  be  sent  to  M.  and  Co. 
at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  It  was 
holden,  that  as  between  buyer  and  seller  the  right  of  the  de^ 
fendants  to  stop,  as  in  transitu,  was  at  an  end  when  the  goods 
came  to  the  possession  of  M.  and  Co.  at  Hull,  for  they  were 
for  this  purpose  the  appointed  agents  of  the  vendees,  and  re- 
ceived orders  from  them  as  to  the  ulterior  destination  of  the 
goods;  and  the  goods,  after  their  arrival  at  Hull,  were  to  re- 
ceive a  new  direction  from  the  vendees. 

A  trader  in  London  was  in  the  habit  of  purchasing  goods 
at  Manchester,  and  exporting  them  to  the  continent  soon 
after  their  arrival  in  London.  The  goods  so  consigned  to 
him  remained  in  the  waggon-office  of  the  defendants,  who 
were  carriers,  uutil  they  were  removed  by  his  agent,  for  the 

d  Foster  v.  Frampton,  6  B.  &  C.  107.  e  Dixon  and  otbtra,  aMigneea  of  Bat- 
tier, a  bankrupt,  ▼.  Baldweoy  6  Eaat, 
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purpose  of  being  shipped*  A  consignment  of  goods  for  the 
trader  was  delivered  to  the  defendants  on  the  9th  and  IStfa 
of  August;  on  the  14th  and  17th  the  goods  arrived  at  the 
waggon^office  of  the  defendants ;  on  tne  16th  or  17th  the 
trader  became  bankrupt;  and,  on  the  19th^  notice  of  uon-de- 
iiveiy  to  the  bankrupt  was  given  by  the  consignor  to  the 
defendants,  who,  according  to  order,  on  the  9l8t  delivered  the 
goods  to  a  third  house :  it  was  holden^  that  the  assignees  of 
the  bankrupt  were  entitled  to  recover  the  goods  deposited 
with  the  defendants ;  and  that  the  right  of  the  consignor  to 
stoppage  in  transitu,  ceased  on  the  arrival  of  the  goods  at  the 
waggon-office  of  the  defendants  in  London. 

So  if  after  goods  are  sold',  they  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse  rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so  as  to 

gut  an  end  to  the  vendor's  right  of  stopping  them  in  transitu. 
0  where  the  purchaser  of  ^oods  received  from  the  seller 
an  order  to  the  wharBnger  \n  whose  warehouse  the  goods 
were  deposited,  to  deliver  them ;  and  the  purchaser,  having 
lodged  the  order  with  the  wharfinger,  he  transferred  the 
goods  into  the  name  of  the  purchaser;  it  was  holden^  that 
by  such  transfer  the  wharfinger  became  a  trustee  for  the 
purchaser,  and  there  was  an  executed  delivery  as  much  as 
if  the  goods  had  been  delivered  into  the  hands  of  the  pur- 
chaser. So  where  goods  being  entered  in  the  books  of  the 
W.  L  Dock  Company  in  the  name  of  A.  he  received  the 
usual  check  for  them,  which,  having  sold  the  £Oods  for 
money  to  B.,  he  indorsed  and  delivered  to  him,  and  B.  after- 
wards sold  the  goods  on  credit  and  delivered  the  check  to 
C;  it  was  holden^  that  on  C.'s  insolvency  A.  could  not 
(for  the  benefit  of  B.)  stop  the  goods,  although  they  continued 
io  stand  in  bis  name,  and  he  paid  rent  for  them,  and  although 
the  check  had  not  been  lodged  with  the  Dock  Company.  So 
where  the  defendants  sold  to  I.  S.  a  quantity  of  timber,  then 
lying  at  their  wharf,  for  the  price  of  which  I.  S.  gave  the 
defendants  bills  payable  at  a  future  day ;  I.  S.  having  marked 
the  timber  with  his  own  mark,  afterwards  sold  it  to  the 
plaintiff,  who  paid  him  for  the  same.  The  plaintiff  went  to 
the  wharf,  apprized  the  defendants  of  his  purchase,  received 
for  answer  that  it  was  very  weU,  and  that  they  would  go 
with  him  and  shew  him  the  timber,  which  they  accordingly 


f  Rowe  ▼.  Pickfbid  and  anotheri  S    h  Harman  v.  Aadenon,  3  Camp.  N.  P. 

Taunt  86.  C.  243.    See  Whitebouse  ▼.  Frost, 

%  Huny  ▼.  Maoglei,  1  Camp.  N>  P.  C.       12  East,  614. 

453.  i  Spear  ▼.  TraTtis,  4  Camp.  N.  P.  C 

351. 


1«82  STOPPAGE  IN  TRANSITU. 

did,  and  thereupon  the  plaintiff  put  bis  own  mark  on  the 
timber.  The  bills  given  by  L  S.  to  the  defendants  haying 
been  dishonoured,  they  claimed  to  stop  in  transitu ;  but  it 
was  holden^  that  there  was  an  executed  delivery,  and  that 
the  plaintiff  having  given  notice  to  the  defendants,  that  I.  S. 
had  sold  the  property  to  him,  and  his  then  marking  it  as  bis 
own,  made  an  end  of  the  transit,  and  the  defendants  could 
no  longer  retain  or  stop  the  timber.  Lord  EUenborough, 
C.  J.  observed  in  this  case,  that  the  change  of  mark  from  A. 
to  B.  on  bales  of  goods  in  a  warehouse,  had  been  holden  by 
the  House  of  Lords,  in  a  late  case,  to  operate  as  an  actual 
delivery  of  the  goods* 

Where  goods  are  delivered  to  a  vendee  at  a  wharf,  who  af- 
terwards ships  them  there,  no  subsequent  stoppage^  of  the 
goods  in  transitu  can  take  place. 

4*  How  far  the  Negotiation  of  the  BUI  of  Lading  may 
tend  to  defeat  the  Bight  of  stopping  in  Transitu.  Where  the 
*  property  in  goods  has  passed,  to  a  vendee,  subject  only  to  be 
divested  by  the  vendor's  right  to  stop  them  while  in  transitu, 
such  right  must  be  exercised,  if  at  all,  before  the  vendee  has 
parted  with  the  property  to  another  for  a  valuable  considera- 
tion, bond  fide^  ana  by  indorsement  of  the  bill  of  lading, 
(without  notice  of  such  circumstances  as  render  the  bill  of 
lading  not  fairly  and  honestly  assignable,)  given  him  a  right 
to  recover  them** ;  for  the  indorsenient  of  a  bill  of  lading  for 
a  valuable  consideration,  and  without  notice  by  the  indorsee 
of  a  better  title,  passes  the  property.  The  legal  title,  how- 
ever, of  the  indorsee  of  a  bill  of  lading,  may  be  impeached  on 
the  ground  of  fraud' ;  but  the  mere  circumstance  of  the  in- 
dorsee knowing  at  the  time  when  the  bill  of  lading  was  in- 
dorsed and  delivered  to  him,  that  the  consignor  had  not  re- 
ceived money  payment  for  his  goods,  but  had  only  taken  the 
consignee's  acceptances,  payable  at  a  future  day  not  then  ar- 
rived, is  not  sufficient  to  invalidate  the  title  of  the  indorsee, 
in  a  case  where  the  absence  of  fraud  and  mala  fides  is  founds 

A.  being  indebted  to  B.  on  the  balance  of  accounts,  including 
bills  of  exchange  still  running,  accepted  by  B.  for  A.,  con- 
signed goods  to  B.  on  account  of  this  balance.  It  was  holden, 
that  A.  was  not  entitled  to  stop  the  goods  in  transitu,  upon 

B.  becoming  insolvent  before  the  bills  were  paid ;  because 

k  Stoveld  y,  Hughet,  14  East,  308.        o  CumiDg  y.  Brown,  9  East.  506.    See 

1  Noble  T.  Adams,  7  Taunt.  59.  further  on  this  subject,  Coxe  ▼.  Har- 

m  Lickbanrow  v.  Mason,  2  T.  R.  63.  See  deu,  4  East,  211.    Waring  t.  Cos, 

the  aiigament  of  Bailer,  J.  6  East,  1  Camp.  N.  P.  C.  369.  and  Banov  v. 

21.  n.  Coles,  3  Camp.  N.  P.  G.  92. 
n  Wrinlit  ▼.  Campbell,  4  Burr.  2046, 

Salomons  v«  Nissen,  2  T.  R.  674. 
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the  goods  being  consigned  to  B.  on  account  of  the  balance 
which  then  existed  in  B/s  favour,  the  property  vested  in  B. 
absolutely'.  So  if  the  purchaser  of  goods  to  be  paid  by  bill, 
after  giving  his  acgsptance,  during  the  time  of  credit,  and 
while  the  goods  are  in  transitu,  sells  them  to  a  third  person 
for  a  valuable  consideration,  without  transferring  any  bill  of 
lading  to  him,  the  right  of  the  original  vendor  to  stop  the 
goods  in  transitu  is  taken  away^. 

By  the  usage  of  trade,  West  India  Dock  warrants'  indorsed, 
bond  fidCi  and  for  good  consideration,  transfer  the  property 
in  the  goods,  like  a  bill  of  lading,  and  prevent  the  exercise  of 
the  right  of  stopping  in  transitu. 

A.,  by  contract,  sold  to  B.  a  quantity  of  tallow  then  lying 
at  a  wharf,  at  so  much  per  cwt. ;  and  on  the  same  day  gave  a 
written  order  upon  the  wharfingers  to  weigh,  deliver,  trans- 
fer, and  rehouse  the  same.  B.,  having  entered  into  a  con- 
tract to  sell  tallow  to  C,  obtained  from  the  wharfingers,  and 
Sve  to  C,  a  written  acknowledgment  that  they  had  trans-' 
rred  the  tallow  to  the  account  of  C,  and  that  C.  was  to  be 
liable  to  charges  from  a  given  date.  B.  having  stopped  pay- 
ment, A.  gave  notice  to  the  wharfingers  not  to  deliver  the 
tallow  to  B.'s  order:  it  was  holden/,  in  an  action  of  trover  by 
C.  against  the  wharfingers,  that  after  their  acknowledgment, 
they  held  the  tallow  as  agents  of  C,  and  that  they  could  not 
therefore  set  up  as  a  defence  a  right  in  A.  to  stop  it  in  transitu. 

p  Vertue  y.  Jewel,  4  Camp.  N.  P.  C;  31.  305.  per  Paik,  J.  bat  lee  the  case  in 

q  DaviB  ▼.  Reynolds,  4  Camp.  N.  P.  C.  bank,  7  Taunt.  265.  and  Lucas  y.  Dor- 

267.  rien,  7  Taunt.  278. 

r  Zwinger  y.  Samuda,  Holt,  N.  P.  C.  a  Hawes  v.  Watson,  2  B,  &  C  540. 
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TITHES. 

I.  Definition. «—  Of  the  Remedies  in  the  Common  Lam 
Courts  for  the  Recovery  of  Tithes,  or  the  Value 
thereof. 
n.  Debt  on  Stat.  2  ^S  Edw.  6.  c.  13.  for  not  setting  out 
Tithes.— Of  the  Provisions  of  the  Statute,  and  the 
Construction  thereof. — Of  the  Persons  to  wham 
Tithes  are  due,^^Qf  the  Persons  by  whom  and 
against  whom  an  Action  on  the  Statute  may  be 
brought.^^Of  the  Declaration. — Pleadings.'^Evi- 
dence.-^  Verdict.^^Costs. — Judgment. 


I.  Definition.  ^^  Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  Tithes,  or  the  Value 
thereof. 

Definition.— T IT HEB  are  a  tenth  pan  of  the  annual 
increase  of  land,  or  of  beasts,  &c.  on  the  land,  and  of  the  la- 
bour and  industry  of  the  occupier,  payable  to  the  parson  of 
the  parish  for  his  maintenance.  They  are  an  incorporeal  ec- 
clesiastical inheritance,  collateral  to  the  estate  of  the  land*. 
As  to  the  time  of  the  introduction  of  tithes  into  England, 
and  their  being  claimed  as  a  civil  right,  with  the  histoiy  of 
them  before  their  legal  establishment,  see  Selden's  History  of 
Tithes.  Before  the  stat  33  H.  8.  c.  7.  an  action  for  tithes 
could  not  have  been  maintained  in  the  temporal  courts;  but 
by  the  7th  section  of  that  statute  it  is  enacted,  **  that  any 
persons  having  an  estate  of  inheritance,  freehold,  term,  or  in- 
terest in  tithes,  and  being  disseised,  or  otherwise  kept  or  put 

a  11  Rep.  13.  b. 
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out  of  posBession  thereof,  shall  have  such  remedy  id  the  tem* 
poral  courts  for  recovering  the  same  as  the  case  may  require, 
in  like  manner  as  they  may  for  lands,  tenements,  and  other 
hereditaments."  By  force  of  this  statute,  tithes  have  at  this 
day  all  the  incidents  belonging  to  temporal  inheritances. 
Hence  an  ejectment  may  be  maintained  for  tithes'*.  Where 
the  person  entitled  to  tithes  agrees  by  parol  with  the  occu- 
piers of  the  land  that  they  shall  hold  the  lands  discharged  of 
tithes  for  a  certain  time,  or  during  the  life  of  the  tithe  owner, 
in  consideration  of  the  payment  of  a  certain  sum  annually,  an 
action  of  indebitatus  assumpsit  may  be  maintained  by  the 
tithe-owner,  against  the  occupier,  for  the  non-payment  of  the 
sum  agreed  on.  In  order  to  support  this  action,  the  plaintiff 
must  prove  the  occupation  of  the  defendant,  the  agreement, 
and  the  retainer  of  the  tithes  under  that  agreement  ^  To  this 
action  the  defendant  cannot  set  up  as  a  defence,  that  the  plain- 
tiff was  simoniacally  presented'.  If  by  the  terms  of  the 
agreement  the  monev  is  to  be  paid  on  a  certain  day*,  interest 
will  be  recoverable  from  that  oay ;  but  if  it  is  simply  agreed, 
that  the  money  shall  be  paid,  and  there  is  not  any  day  fixed 
for  the  payment,  then  the  interest  cannot  be  recovered. 

By  Stat.  7  &  8  W.  3.  c.  6.  (made  perpetual  by  stat  3  &  4 
Ann.  c  18.  s.  1.)  a  summary  method  of  proceeding  before  two 
J.  P.  is  prescribed  for  recovering  small  tithes  under  the  value 
of  40s.  But  this  statute  contains  a  proviso  ^  that  if  the  party 
complained  of  shall  insist  before  the  J.  P.  upon  any  prescrip- 
tion, composition,  modus,  agreement,  or  title,  and  deliver 
the  same  m  writing  to  the  J.  P.  subscribed  by  him  or  her,  and 
shall  give  security  to  the  complainant  to  pay  such  costs  as, 
upon  a  trial  at  law,  shall  be  given  against  him,  in  case  the 
prescription,  &c.  be  not  allowed,  then  the  J.  P.  shall  forbear 
to  give  judgment,  and  the  complainant  may  prosecute  the 
adverse  party  for  the  subtraction  of  tithe  in  any  court,  as  be- 
fore this  act.  The  9th  section  directs  the  iudgment  given 
by  virtue  of  this  statute  to  be  enrolled  at  the  next  general 
quarter  sessions,  and  after  enrolment,  and  satisfaction  made, 
the  judgment  shall  be  a  bar  to  conclude  the  party  entitled  to 
the  tithe  from  any  other  remedy.  By  stat  7  &  8  W.  3.  c.  34. 
(made  perpetual  and  extended  to  all  customary  payments  be- 
longing to  any  church  or  chapel  by  1  Greo.  1.  stat  2.  c.  6.) 
the  like  remedy  is  extended  to  aU  tithes  due  from  Quakers, 


b  Priett  y.  Wood,  do.  Car.  301.  e  Shipley  v.  Hammond,  London  tit- 

e  Fftake*!  Erid.  411.  ed.2d.  tings,  H.  X.  44  G.  3.  Lord  Ellenbo- 

d  Brookftby  v.  Watti,  2  Bianh.  38.       iougb,C.J.5  £tp.M.  P.C.  114.  Scd 
6  Taunt.  333.  S.  C.  qumtt^ 
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and  two  J.  P.  empowered  to  ascertain  wbat  is  due,  and  to 
order  payment,  so  as  the  sum  ordered  does  not  exceed  10/. 
These  statutes  were  made  in  favour*  to,  and  for  the  ease  and 
benefit  of  quakers,  and  to  save  them  from  troublesome  and 
expensive  prosecutions.  But  it  was  never  meant  that  a  mere 
scruple  of  theirs,  or  an  obstinate  withholding  of  the  tithes, 
should  be  any  hindrance  to  the  matter*s  being  determined  by 
the  J.  P.  This  would  have  frustrated  the  very  intention  of 
the  legislature,  which  meant  to  give  this  jurisdiction  to  the 
justices  in  that  very  case ;  where  the  real  right  and  title  to 
the  tithes  should  not  be  in  dispute.  For  the  mode  of  pro- 
ceeding under  these  statutes,  see  Bum's  Just  tit  Tithes. 
Another  remedy  for  the  subtraction  of  tithe  is,  the  action  of 
debt  on  the  stat  2  £.  6.  which  wilt  be  the  subject  of  the  fol- 
lowing section. 


11.  Debt  on  Stat.  2^3  Edto.  6.  c.  13.  for  not  siting  out 
TttJies.^^Of  the  Provisions  of  the  Statute^  and  the 
Construction  thereof-^Of  the  Persons  to  wham  Tithes 
are  due.'-^Qf  the  Persons  by  whom  and  against  whom 

'  an  Action  on  the  Statute  may  be  brought.-^Of  the 

Declaration,  —  Pleadings*  —  Evidence.  —  Verdict.  — 
Costs^'^udgmeni. 

Of  ihs  Provisions  of  the  StaiuU,  and  As  ConstrueHon  thsreof(\). 

Bt  the  first  section  of  this  statute  it  is  enacted,  **  that  every 
of  the  king's  subjects  shall  truly  and  justly^  without  fraud 
or  guile,  divide,  set  out,  and  pay  alt  manner  of  their  predial 
tithes  [2)  in  their  proper  kind,  as  they  arise,  in  such  manner 
and  form  as  hath  been  of  right  yielded  and  paid  within  forty 
years  next  before  the  making  this  act,  or  of  right  or  custom 
ought  to  have  been  paid.    And  no  person  shall  carry  away 

g  Set  R.  T.  Wakefield,  1  Barr.  487.    BornV  J.  Ut.  Tithes,  S.  C. 


(1)  See  Sir  Edward  Coke's  exposition  of  this  statute,  2  Inst  648. 

(2)  Remarks  will  be  found  in  the  subsequent  pages  on  those  parts 
of  the  statute  which  are  printed  in  italics. 
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such  or  like  tithes  which  have  been  yielded  or  paid  within 
the  said  forty  years,  or  of  right  ought  to  have  been  paid  in 
the  places  tithable,  before  he  has  justly  divided  or  set  forth^ 
for  the  tithe  thereof^  the  tenth  part  of  the  same,  or  otherwise 
agreed  for  the  tithes  with  theparson^  vicar,  or  other  owner  or 
farmer  of  the  same  tithes,  under  the  pain  of  forfeiture  of 
treble  value  of  the  tithes  so  carried  away/* 

This  statute  was  made  soon  after  the  dissolution  of  the 
monasteries,  before  which  time  the  tithes  were  in  the  hands 
of  religious  persons,  and  the  usual  remedy  for  the  subtraction 
of  them  was  in  the  ecclesiastical  courts.    But,  when  tithes 
became  lay  fees,  it  was  thought  necessary  to  provide  a  remedy 
for  these  injuries  in  the  temporal  courts,  and  this  statute  was 
made  for  that  purpose.    It  is  worthy  of  remark,  however, 
that  several  years  (nearly forty)  elapsed  before  any  proceeding 
was  instituted  on  this  statute  in  the  temporal  courts.    An 
opinion  at  first  prevailed,  that  as  the  person  to  whom  the 
treble  value  was  given  was  not  specified,  such  value  belonged 
of  right  to  the  king.    But  in  E.  T.  39  EUz.  upon  an  informal 
tion  filed  by  the  queen's  attorney-general  against  one  Wood^ 
for  not  setting  out  nis  tithe,  whereon  the  defendant  was  found 
guilty,  it  was  solemnly  adjudged  by  the  Court  of  Exchequer, 
(upon  motion  in  arrest  of  judgment)  that  the  treble  value  did 
not  belong  to  the  kin^,  but  to  the  party  interested,  who 
might  maintain  an  action  of  debt  for  recovering  the  same* 
In  conformity  with  this  opinion,  an  action  of  debt  at  the  suit 
of  the  party  interested,  (more  frequently  termed,  the  party 
grieved)  has  ever  since  been  considered  as  the  proper  re- 
medy ;  and  in  Beadils  v.  Sherman,  E.  T.  40  Eliz.  B.  R.  (see 
the  record,  Co.  Ent  p.  1 61 . 2nd,  ed.)  where  this  form  of  action 
was  adopted,  the  plaintiff  obtained  judgment;  although,  on 
motion  in  arrest  or  judgment,  it  was  urged,  that  as  the  sta-i 
tute  had  not  mentioned  the  court  in  which  the  treble  value 
was  to  be  recovered,  the  only  remedy  was  in  the  spiritual 
court.    This  judgment  was  afterwards  affirmed  on  error  in 
the  Exchequer  Chamber.     **  And  now,  (adds  Sir  E.  Coke, 
at  the  conclusion  of  the  record,  Co.  Ent  p.  16S.)  actions  of 
debt  on  this  statute  are  frequent  and  usual. 

Predial  7S/A^«.]-«This  clause  is  expressly  confined  to  pre* 
dial  tithes,  and  does  not  extend  to  mixed  or  personal  tithes. 
Hence,  where  in  an  action  on  this  statute  for  not  setting  out 
the  tithes  of  cheese,  cahes,  lambs,  &c  the  plaintiff  obtained  a 
verdict;  on  motion  in  arrest  of  judgment^  it  was  objected, 
that  the  tithes  in  question  were  not  predial  tithes,  and  conse* 
quently  not  within  this  statute,  which,  being  penal^  ought  not 

'     h  Booth  ▼.  Sonthraie,  2  Inst.  049. 


1^8  TITHES. 

to  be  extended  by  equity :  and  of  this  opinion  was  the  whole 
court.  So  where  the  plaintiff  declared  for  not  setting  out 
predial  tithes^  and  other  tithes  as  the  tithes  of  Iamb,  wool, 
&c.  and  the  jury  found  a  general  verdict,  judgment  was  ar- 
rested upon  the  like  objection. 

Description  of  predial  Tithes.^^ln  general,  under  the  term 
of  predieU  tithes  are  comprehended  the  tithes  of  such  products 
of  the  earth  as  are  renewed  yearly,  either  spontaneously  or  by 
culture;  as  the  tithes  of  corn,  flax,  hay,  hops,  saffron,  woadS 
&c. ;  and  the  fruit  of  trees,  as  apples,  cherries,  pears,  &c. 

Tithe  of  wood  also,  as  coppice-wood,  &c.  (3),  is  predial, 
and  must  be  set  out  on  the  spot  at  the  time  of  falling,  but 
timber-trees  (gros-boys)  of  the  age  of  twenty  years  or  more, 
are  exempted  from  paying  tithe  by  stat.  45  £dw.  3.  c.  3. 
That  statute^  which  is  declaratory  of  the  common  law  >,  has 
been  construed  to  comprehend  all  timber-trees,  (of  twenty 
years*  growth  or  upwards)  whether  timber  by  law,  as  oak, 
elm,  or  ash;  or  by  custom,  as  beech  in  Buckinghamshire  and 
other  places*;  and  the  exemption  from  tithe,  by  operation 
of  this  statute,  extends  not  to  the  body  of  such  trees  only, 
but  also  to  the  bark  %  lop,  and  top^  The  subsequent  use 
and  application  of  the  wood  will  not  determine  the  right  to 
tithes  (4).  Hence  it  has  been  resolved,  that  the  tops  and 
lops  of  pollard  oaks,  ashes,  and  elms,  (such  oaks,  ftc.  being 
above  twenty  years*  growth,)  although  cut  for  the  purpose 
of  being  used  as  fuel,  are  not  tithable' ;  and  further,  that  the 
age  of  the  tops  and  lops  is  immaterial ;  the  trees  whence 
they  were  taken  havine  been  once  privileged^.  In  like  man- 
ner', faggot-wood,  and  billets  made  of  top-wood,  cut  from 
timber  trees  of  above  twenty  years*  growth,  before  they  were 

i  Pain  ▼.  Nichols,  1  Browiil.66.  n  2  Inst.  043. 

k  Norton  ▼.  Clarke,  1  Gwill.  428.  o  Ambl.  132. 

1   Per  Lord  Hardwicke,  0.  in  Walton  p  Walton  v.  Tryon,  Ambl.  130. 

V.  Tiyon,  Ambl.  132,  3.  q  See  Ram  y.  Patenton,  Cro.  Eliz.  477. 

m  Abbott  V.  Hicks,  1  H.  Wood,  320.  r  Moiden  v.  Knigrht,  M.  T.  26  0. 2. 

Layfield  v.  Ck>wper,  1  H.  Wood,  330.  Scac.  2  Gwm.  841 . 


(3)  y  All  coppice  woods  are  liable  to  tithes ;  and  although  nan 
annuatim  rmooontur,  yet  in  a  certain  course  of  time  after  they  are 
cut  they  grow  up  again  like  saffron,  which  in  some  places  is  not  ga« 
thered  oftener  than  once  in  three  years :  but  as  to  timber-trees,  from 
the  ordinary  use  of  them,  the  law  is  otherwise :  they  are  not  cat  at 
a  certain  stated  time."  Per  Ld.  Hardwicke,  C.  in  Walton  v.  Tryon 
and  others,  Ambl.  131. 

(4)  But  it  seems  that  wood,  applied  to  special  purposes,  may  be 
exempted  from  tithes  by  special  custom^  but  not  otherwise. 
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made  pollards^  are  not  tithable.  It  is  laid  down  in  2  Inst 
643.  that  if  a  person  cut  down  timber-trees,  tithes  shall  not 
be  paid  for  the  germins*  which  grow  out  of  the  roots,  of  what 
age  soever,  for  the  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicke,  AmbL  13S.,  to  have  been 
contradicted,  and  for  good  reason ;  because  a  great  part  of 
coppices  grow  from  germins  of  old  timber  trees,  and  it  would 
deprive  the  clergy  of  great  part  of  their  tithes.  And  it  has 
since  been  solemnly  adjudged,  that  oak  wood,  of  more  than 
20  years*  standing,  growing  not  from  acorns,  but  from  old 
stools,  which  stools  belonged  originally  to  trees  which  had 
stood  more  than  90  years,  is  not  so  clearly  and  universally 
intitled  to  exemption  by  the  statute,  as  to  make  a  verdict 
which  subjects  them  to  tithe  necessarily  a  wrong  verdict*. 

Wood  growing  in  hedge-rows,  not  being  timber,  is  tith« 
able^  Birch  is  not  such  wood  as  the  statute  intends  by  gros 
boys". 

The  parson  de  tnero  jure  is  intitled  to  tithe-wood,  if  the 
vicar  be  neither  endowed  of  the  same,  nor  claims  to  have  it 
by  prescription*. 

It  seems,  that  an  action  of  debt  may  be  maintained  on  this 
statute  for  not  setting  out  small  tithes,  as  well  as  great  tithes, 
provided  they  are  predial  tithes. 

*'  I  have  never  been  able  to  discover  any  intelligible  prin- 
ciple upon  which  to  decide  what  is  a  great  and  what  is  a 
small  tithe.  For  a  long  time  it  was  considered  as  a  question 
of  fact,  depending  upon  the  quantity  of  the  article  cultivated 
in  the  particular  parish.  It  is  now  settled  that  the  question 
depends  upon  the  nature  of  the  thing,  and  not  upon  the 
quantity  of  it,  which  may  happ)en  to  be  produced.  It 
would  be  satisfactory  if  any  precise  authority  could  be  found 
as  to  what  things  are  to  be  considered  great,  and  what  small 
tithes.  In  the  absence  of  any  authority,  all  that  we  can  do  is 
to  determine  the  nature  of  any  tithe  by  its  resemblance  to 
some  other  article,  with  respect  to  which  a  decision  has  al- 
ready taken  place.  That  is  the  only  safe  rule  upon  which 
we  can  proceed."  Per  Best,  J.,  in  Daws  v.  Benn,  1  B.  & 
C.  768, 9. 

On  the  dissolution  of  a  religious  house,  the  rectory  of  H. 
became  vested  in  the  crown.  Queen  Eliz.,  by  letters  patent, 
granted  to  A.  and  B.  **  omnes  decimas  nostras  garbarum  et 

•  Ford  ▼.  Racster,  E.  T.  5S  G.  3.  B.  a.    u  Foster  ▼.  Leonard,  Cro.  Eliz.  1. 

4MauleandSelwyQ,  130.  x  Per   cur.    in   Renonlds    ▼.   Qreen, 

t  Biggs  V.  Martin  and  anotlier,   1  H.       2  Bulst.  27.    See  Norton  v.  Clarke, 

Wood,  321.    Mant«Uv.Paine)P.38        1  Gwm.  428. 

Q.  3.  Scac    4  Gwm.  1504. 
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grftoorum  ki  H."  On  an  issue  between  the  grapt^es  and  the 
vicar  to  try  the  right  to  the  tithe  of  seed  tares,  it  was 
proved  that  the  former  had  always  received  it,  and  that  the 
vicar  had  received  all  that  were  considered  small  tithe,  the 
tithe  of  tares  cut  green  and  of  hay;  no  endowment  was 
produced.  It  appeared  in  evidence  that  Ae  tithe  in  question 
was  claimed  and  paid  as  a  great  or  rector*s  tithe.  It  was 
holden',  first,  that  under  the  grant  of  Queen  £liz.  eveiy  tiuog 
passed  that  was  before  vested  in  the  crown,  and  that  the 
grantees  stood  in  tlie  situation  of  rector.  Secondly,  that  the 
tithe  in  question  was  a  tithe  garbarum.  Thirdly,  that  it  was 
a  great  tithe.  Fourthly,  that  the  presumed  endowment  of 
the  vicar  must  be  limited  by  prescription,  and  that  never 
having  received  this  tithe,  he  could  not  establish  a  fight  to 
it,  whether  it  was  great  or  small. 

[In  such  manner  and  form  as  hoA  been  ^  right  ffieldeduni 
paid  within  forty  years  next  before  this  act,  or  q/*  rigki  and 
custom  ought  to  have  beenpaid^ 

In  debt  on  this  statute  by  a  rector',  it  was  stated,  in  the 
declaration,  that  the  plaintiff  was  rector  of  the  parish,  and 
the  defendant  occupier  of  lands  within  the  same;  that  the 
tithes  were  within  forty  years  next  before  the  statute  of 
right  yielded  and  payable  and  yielded  and  paid ;  that  de- 
fendant, in  November,  1791,  ploughed  and  sowed  the  land 
with  com,  which  he  afterwaras  carried  away,  without  set- 
ting out  the  tithe:  on  nil  debet  pleaded,  it  appeared  at  the 
trial,  that  the  land  in  question,  as  far  back  as  any  witness 
knew,  had  beisn  in  grass,  and  had  been  ploughed  for  the  first 
time  in  1701,  and  no  evidence  was  given  of  its  ever  having 
paid  tithe.  Chambre,  for  the  defendant,  contended,  that 
the  jury  were  bound  to  find  for  the  defendant,  unless  tb^ 
found  that  tithes  had  actually  been  paid  in  respect  of  this 
land  within  forty  years  before  the  statute,  of  whicn  there  was 
not  any  evidence;  on  the  contraiy,  the  evidence  given  rather 
went  to  rebut  such  a  presumption,  and  was  sufficient  to  war- 
rant the  jury  in  presuming  a  grant  in  favour  of  the  defendant. 
Verdict  for  plaintiff.  On  a  motion  to  enter  a  nonsuit.  Lord 
Kenyon,  C.  J.  said,  that  the  usage  had  constantly  been  against 
the  necessity  of  the  proof  contended  for  by  the  defendant; 
that  he  remembered  many  actions  having  been  tried,  where 
.  the  lands,  in  respect  of  which  the  tithes  were  claimed  were 
lately  enclosed,  and  where  the  same  objection,  had  it  been 
available^  must  have  prevailed;  but  the  plaintiff  recovered  in 
all:  that  the  non-payment  of  tithe  of  itself  signified  nothipg; 

y  Daurs  ▼.  Benn,  1  B.  &  C.  751.  Sec  post  uuder  tit.  Evidencef  Halle- 

z  Mitchell  r.  Walker,  5  T.  R.  360.        well  t.  Tnppeiit 
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and  that  there  was  not  any  giround  for  eayiag,  that  tithe  ought 
not  to  have  been  paid  here.  BuUer^  J.  observed,  that  with 
reapect  to  tlie  presumption  of  a  grant  in  favour  of  the  defen- 
dant)  he  thought  he  could  not  leave  that  question  to  the  jury 
without  some  evidence  to  support  it,  and  here  was  none :  if 
mdeed  it  had  appeared  thai  thta  land  had  been  ploughed  be- 
fire,  and  ffet  no  tkbes  had  been  exacted  for  it,  that  might 
have  efjfbrded  some  ground  for  such  a  presumption,*  but  he 
thought  that  the  onus  of  proving  the  exemption  lay  with  the 
defendant.    Rule  discharged. 

But  in  a  case  where  the  declaration  merely  stated**,  that 
the  tithe  had  been  yielded  and  paid  forty  years  before  mak« 
ing  the  act,  without  averring  that  tithes  were  payable,  and 
of  right  ought  to  be  paid,  and  there  was  not  any  evidence  of 
tithe  ever  having  been  paid ;  it  was  holden,  that  the  plaintiff 
could  not  recover.  The  court,  however,  granted  a  new  trial, 
ordering  the  declaration  to  be  amended  by  the  introduction  of 
the  necessary  averment  It  was  admitted  by  Wilmot,  C.  J. 
(delivering  tbe  opinion  of  the  court  in  the  preceding  case)  that 
if  it  appeared  that  the  land  had  never  paid  tithe,  and  had 
been  constautly  ploughed,  it  would  be  open  to  presumption 
of  a  grant;  but  the  onus  of  proving  the  exemption  lay  on 
tbe  defendant  In  a  subsequent  case  where  the  declaration 
omitted  to  state  that  the  tithes  had  been  paid  within  forty 
years  before  the  passing  of  the  act,  the  declaration  was 
holden"^  bad  after  verdict. 

Justly  divided  or  set  forth."] — ^If  the  owner  justly  divide 
the  tithe  from  the  nine  parts^  and  sets  it  out,  but  immedi« 
ately  afterwards  carries  the  same  away,  this  will  be  consi- 
dered as  fraud  and  guile  within  this  statute. 

Agreed  for  tfte  Tithes  with  tlie  Parson,  ^c] — Although  a 
lease  of  tithes  cannot  be  without  deed%  yet  a  parol  agree- 
ment for  retaining  tithes  will  be  sufficient  to  bar  the  parson, 
&c.  of  his  action  of  debt  on  this  statute.  An  agreement  for 
the  retaining  of  tithes  is  frequently  termed  a  composition ; 
but  in  the  adoption  of  this  term,  care  must  be  taken  not  to 
confound  it  with  a  composition  real,  which  is  an  agreement 
of  a  different  nature,  and  upon  which  some  remarks  will  be 
made^  when  that  term  occurs  in  the  subsequent  provisfons  of 
tbia  statute. 

H  See  tbe  same  opinion  expressed  by  c  Butt  t.  Howard,  4  B.  ft  A.  SS6. 

Wilmot>  C.  J.  in  Maosfieki  t.  Claike^  d  Ueak  ▼.  Spiat,  2  Inst.  649.    Ander- 

6  T.  R.  2S5.  n.  son's  case,  Claytoo,  20.  S.  P. 

b  MMMfieM  V.  Clarke^  6  T.  R.  264,  b«  e  Bernard  v.  Evens,   I  Lev.  24.    T. 

3  Gwm.  950.  n.  (g)  S.  C.  Rnym.  14.  S.  C. 
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It  18  clear,  that  where  a  parsoii.  Ice.  has  entered  into  an 
agreement  with  the  occupiers  of  the  land  for  the  retaining 
of  their  tithes,  an  action  cannot  be  maintained  for  not  set- 
ting out  the  tithe,  until  such  agreement  or  composition  is 
determined,  and  that  such  composition  cannot  be  determined, 
by  the  parson,  &c.  without  giving  a  reasonable  notice  to  tbe 
occupiers  of  tbe  land.  I  am  not  aware  of  any  case  in  which 
it  has  been  solemnly  adjudged  what  is  reasonable  notice  for 
the  determination  of  such  composition. 

It  will  be  proper,  however,  to  remark,  that  in  Wyburd 
V.  Tuck,  1  Bos.  &  Pul.  465.  BuUer,  J.  considered  this  point 
as  quite  determined,  observing,  that  in  the  case  of  Hewitt  v. 
Adams,  D.  P.  April  19th,  1782,  where  the  notice  bad  been 
given  only  one  month  before  Michaelmas  Day,  at  which 
time  the  composition  was  payable,  upon  a  question  put  to 
the  judges,  whether  such  notice  was  sufficient,  they  were 
unanimously  of  opinion,  it  was  not;  and  said  expressly,  that 
a  notice  to  determine  a  composition  ought  to  be  given  mth 
analogy  to  the  notice  given  in  a  holing  of  land. 

So  in  Bishop  v.  Chichester,  E.  27  G.  S.  In  Cane.  4  Gwm. 
1316.  e  Bro.  Ch.  C.  161.  S.  C.  Ld.  I'hurlow,  C.  said,  that  he 
thought  the  rules  of  notice  for  determining  compositions  for 
tithes  were  exactly  the  same  as  those  between  landlord  and 
tenant  from  year  to  year.  In  Wyburd  v.  Tuck,  1  Bos.  & 
Pul.  458.  the  principle  of  the  above-mentioned  decision  in 
the  House  of  Lords  was  adopted  by  Buller,  Heath,  and 
Rooke,  Js.  (6).  Agreeably  to  these  opinions,  reasonable 
notice  for  the  determination  of  a  composition  \%halfa  years 
notice,  ending  at  the  expiration  of  the^ear.  But  this  no- 
tice is  not  required  to  be  given  to  an  occupier  who  disclaims 
the  tithe  owner's  title  to  the  tithes  in  kind ;  as  where  tbe 
occupier,  who  had  been  under  a  composition,  refused  to  pay 


(5j  Eyre,  C.  J.  expressed  a  different  opinion,  observinje,  **  that 
the  analogy  between  land  and  tithe  did  not  appear  satisfactory  to 
him ;  land  was  either  taken  on  a  holding  from  Lady-day,  or  from 
Michaelmas,  or  from  some  other  time,  and  then  notice  to  quit  must 
be  given  accordingly.  But  if  a  composition  is  to  be  determined 
on  any  just  principles,  the  notice  must  be  given  from  a  period  suit- 
able to  the  nature  of  the  tithes,  and  with  relation  to  the  manner 
and  cultivation  of  the  land.  There  must  be  such  a  rule  as  will  en- 
able the  tenant  to  cultivate  his  land  in  the  manner  most  beneficial  to 
himself,  according  as  he  is  to  pay  a  composition  or  in  kind."  It 
has  always  been  the  received  opinion  of  the  Court  of  Exchequer, 
that  such  a  reasonable  notice  should  be  given  as  might  determine  the 
farmer  in  what  manner  to  cultivate  his  land. 
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it  or  to  set  out  the  tithe^  alleging  that  be  was  exempted  by 
a  modus. 

The  general  doctrine  laid  down  in  Hewitt  v.  Adams,  as  to 
the  necessity  of  a  notice  to  determine  a  composition,  was  re- 
cognized in  Fell  v.  Wilson,  12  East,  83.,  where  it  was 
holden,  that  a  mere  general  demand  of  tithe  and  a  refusal  to 
take  the  sum  tendered,  could  not  be  considered  as  a  deter- 
mination of  a  subsisting  composition. 

A  composition  between  the  incumbent  and  the  occupiers 
of  land  within  the  parish,  determines  on  the  death  of  the  in- 
cumbent', and  his  successor  is  not  obliged  to  give  notice  of 
his  intention  to  take  the  tithes  in  kind ;  but  if  the  successor^ 
after  induction  into  the  benefice,  accept  the  composition, 
such  acceptance  will  be  deemed  a  confirmation,  and  in  such 
case  the  regular  notice  must  be  given  (6). 

If  a  rector,  &c.  having  made  a  composition^  lease  tithes, 
and  the  lessee  makes  no  alteration  in  the  composition ;  when 
the  tithes  revert  to  the  rector,  &c.  the  occupier  of  land  will 
continue  to  hold  under  the  composition  originally  made  by 
the  rector,  &c.  and  consequently  will  be  entitled  to  notice, 
before  the  rector,  &c.  can  take  the  tithes  in  kind. 

The  late  vicar  of  A.  made  certain  compositions  with  his 
parishioners  for  the  vicarial  tithes\  which  were  payable  on 
the  99th  September,  and  the  Easter  offerings  were  payable 
on  the  lOth  April  in  each  year;  and  having  received  his  com- 
positions up  to  the  ^9th  September,  180$,  he  died  on  the 
10th  March,  1803.  In  the  May  following,  the  defendant,  the 
present  vicar,  was  presented,  and  in  November  following 
was  inducted.  The  Easter  offerings  were  collected  by  the 
sequestrator  after  April,  1803,  and  were  paid  over  by  him  to 
the  defendant:  and  after  Michaelmas,  in  the  same  year,  the 
defendant  received  the  vicarial  tithes  from  some  of  the  pa- 

f  Bower  v.  Mi^or,  G.  B.  1  Bioderip,  4.    h  Wyburd  ▼.  Tuck,  1  Boi  &  Pul.  46S. 
g  Agreed  in  Brown  v.  Barlow,  H.  3  G.    i   WilUamt  t.  Powell,  10  Bait,  269. 
2  Scacc.  3  Owm.  1001. 


(6)  A  rector  agreed  with  an  occupier  of  land  for  a  certain  sura  of 
money,  in  lieu  of  tithes  payable  yearly  at  Michaelmas*.  The  rector 
died  about  a  month  before  Michaelmas.  It  was  decreed,  that,  the 
agreement  having  been  detennined  b^  the  death  of  the  rector,  the 
successor  should  be  entitled  to  tithes  m  kind  from  such  death,  and 
the  executor  of  the  last  incumbent  to  a  proportion,  according  to  the 
agreement,  until  the  death  of  the  testator. 

•  M.T.  1730.  Bunb.  204. 
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rishioiierB,  according  to  the  composition  of  his  predecessor, 
and  from  others  according  to  new  compositions,  some  more, 
some  less,  than  the  former,  in  all  to  the  amount  of  ISR  and 
upwards.    The  plaintiffs,  who  were  the  personal  representa- 
tives of  the  late  vicar,  brought  this  action  for  money  had  and 
received,  against  the  present  vicar,  to  recover  a  proportion  of 
such  compositions  up  to  the  time  of  the  late  vicar's  death, 
amounting,  as  they  calculated  them,  to  68L  and  upwards. 
The  defendant  disputed  his  liability  to  account  for  the  com- 
positions which  were  not  due  till  his  own  time,  but  paid  90L 
into  court,  in  order  to  cover  any  small  sums  which  might 
have  been  due  for  tithes  or  dues,  which,  if  received  in  kind, 
might  have  accrued  between  the  29th  of  September,  1809, 
and  the  death  of  his  predecessor  on  the  10th  March,  1803; 
which  sum,  it  clearly  appeared,  was  more  than  sufficient  to 
cover  any  such  tithes  or  dues.    It  was  contended  that  the 
present  vicar,  having  adopted  the  compositions  made  by  his 
predecessor,  and  receivea  them  as  such ;  and  the  considera- 
tion for  such  payment  being  for  tithes,  part  of  which,  at  least, 
bad  accrued  in  the  time  of  such  predecessor,  had  thereby 
charged  himself  with  receiving  a  proportionable  part  of  the 
gross  sum,  up  to  the  time  of  his  predecessor's  death  for  bis 
use,  and  bad  admitted  his  liability  pro  ratiL  to  the  plaintiffs, 
by  payment  of  money  into  court    This  case  was  compared 
to  .the  case  of  Paget  v.  Gee,  Ambl.  198.  1  Burn's  Just,  tit 
Distress,  s.  18.  where  tenant  in  tail  having  leased  but  not  ac- 
cording to  the  statute,  and  dying  without  issue,  between  the 
days  of  payment,  and  the  remainder-man  having  received  the 
whole  rent.  Lord  Hardwicke  held  the  latter  liable  to  account 
for  a  proportion  up  to  the  death  of  tenant  in  tail:  but,  per 
Lord  Ellenborougb,  C.  J.,  in  the  case  cited,  each  day's  occu- 
pation by  the  tenant  was  valuable  to  him,  and  theretore  there 
might  be  an  equitable  apportionment  of  the  rent  accruing 
from  day  to  day,  in  respect  of  such  valuable  occupation;  and 
the  remainder-man,  who  received  the  whole,  might  well  be 
considered   as   equitably    accountable    for    the   proportion 
which  accrued  in  the  time  of  the  tenant  in  tail.     But  iiere 
the  composition  was  at  an  end,  by  the  death  of  the  former 
vicar,  and  the  present  vicar  in  fact  received  nothing  for  him; 
for  no  tithes  had  become  due  since  the  last  payment  in  Sep- 
tember, beyond  what  the  money  paid  into  coart  was  auf- 
ficient  to  cover. 

Second  section  of  Stat.  2^3  Ed.  6.]—"  The  second  sec- 
tion empowers  the  rector,  &c.  or  his  servant,  to  see  that  the 
tithe  is  justly  set  forth,  and  to  carry  away  the  same,  and  fives 
a  remedy  in  the  ecclesiastical  court  for  the  recovery  oi  the 
double  value  of  tithe  subtracted  with  cosis.'^ 
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As  to  the  firet  part  of  this  branchy  it  is  merely  declaTatory 
of  the  common  law,  because,  for  stopping  the  way  of  the 
party  to  whom  the  tithes  ought  to  be  paid,  an  action  on  the 
case  might  have  been  maintained  at  common  law.    As  to 
the  second  part  it  is  to  be  observed,  that  the  parson,  &c.  was 
entitled  in  the  ecclesiastical  court  to  recover  the  tithes  them- 
selves, and  therefore  the  double  value  in  addition  made  the 
recovery  in  the  ecclesiastical  court  equivalent  to  the  treble 
forfeiture  under  the  former  clause ;  but  costs  being  given  by 
this  action,  rendered  the  suit  in  the  ecclesiastical  court  more 
advantageous ;  for,  at  the  common  law,  theplaintiff  was  not 
entitled  to  costs^ ;  but  now,  by  stat.  8  &  9  W.  3.  c.  11.  s.  3. 
*'  in  actions  of  debt  upon  the  statute  for  not  setting  forth 
tithes^  wherein  the  single  value  or  damage  found  by  the  jury 
shall  not  exceed  the  sum  of  twenty  nobles,  (6L  ISs.  4d.)  the 
plaintiff  obtaining  judgment  on  any  award  of  execution, 
after  plea  pleaded  or  demurrer  joined,  shall  recover  his 
costs.^     In  like  manner^  if  the  plaintiff  was  nonsuit,  or  the 
defendant  obtained  a  verdict,  the  defendant  was  not  intitled 
to  costs  under  the  stat.  23  H.  8.  c.  15. ;  for  an  action  on  this 
Stat  9  E.  6.  was  not  an  action  upon  a  specialty  or  contract, 
nor  for  a  wrong  personal  immediately  done  to  the  plaintiff, 
but  for  a  non-feasance' ;  but  now,  by  the  same  stat.  8  &  9 
W.  3.  c.  11.  s.  3.  **  If  the  plaintiff  shall  become  nonsuit,  or 
suffer  a  discontinuance,  or  a  verdict  shall  pass  against  him, 
the  defendant  shall  recover  his  costs." 

Third  Section  of  Stat.  2^3  Edw.  6.— The  third  section 
provides,  that  tithe  of  cattle,  feeding  in  any  waste  whereof 
the  parish  is  not  known,  shall  be  paid  to  the  parson,  &c.  of 
the  parish  in  which  the  owner  of  the  cattle  dwells." 

Fourth  Sedion^F^^By  the  fourth  section  it  is  enacted,  *'  that 
no  person  shall  be  sued  or  otherwise  compelled  to  yield  or 
pay  tithes  for  any  manors^  lands,  &c.  which  either  by  the 
laws  and  statutes  of  the  recdm,  or  by  any  privilege  or  pre- 
saription,  are  not  chargeable  with  the  payment  of  tithes^  or 
are  discharged  by  any  composition  reed. ' 

Laws  of  the  /2^ato.3— That  i^f  ^y  ^^^  common  law  and 
customs  of  the  realm.  Of  common  right,  no  tithes  are  to  be 
paid  of  quarries  of  stone  or  slate,  because  they  are  parcel  of 
the  freehold*,  and  the  parson  hath  tithe  of  the  grass  or  com 
which  grows  upon  the  surface  of  the  land  in  which  the  quarry 
is;  so  also  not  for  coal,  turf,  flags,  tin,  lead,  brick,  tile, 
earthen  pots,  lime,  marie,  chalk,  and  such  like,  because  they 

m 

k  2  Inst.  651.  m  3  Inst.  S5l. 

1    Dovmton  v.  Finch,  2  Inst.  S51. 
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are  not  the  increase,  but  of  the  substance  of  the  earth.  .  And 
the  Uke  has  been  resolved  of  houses  considered  separately 
from  the  soil»  as  having  no  annual  increase ;  but,  by  particu- 
lar custom^  tithes  of  any  of  these  may  be  payable. 

Siatutes.^ — See  stat  57  H.  8.  c.  20.— 81  H.  8.  c.  13. — 
32  H.  8.  c.  7. 

Privilege  or  Prescription.']'^A  t  the  common  law  ■,  spiritual 
persons^  that  is,  bishops,  abbots,  &c.  were  capable  of  a  dis- 
charge of  tithes,  1.  By  bull  of  the  pope ;  ^ndly,  By  compo- 
sition ;  3diy,  By  prescription ;  and  these  were  absolute  *, 
4thly,  By  order,  as  the  Cistertians,  Templars,  and  Hospitallers 
of  Jerusalem  (7)«  This  privilege  was  granted  to  these  orders^ 
by  an  ancient  council,  explained  by  the  council  of  Lateran» 
A.  D.  1215,  and  allowed  by  the  general  consent  of  the  realm*, 
but  it  extended  to  such  lands  only  as  they  had  before  the 
council,  A.  D.  1213,  and  could  be  enjoyed  only  by  the  reli- 
gious persons  themselves,  while  those  lands  remained  in  their 
manurance.  The  greater  part  of  these  exemptions  would 
have  fallen  with  the  spiritual  persons^  to  whom  they  were  an- 
nexed, upon  the  dissolution  of  the  al)beys  by  Henry  VIIL 
had  they  not  been  supported  and  upholden  by  the  21st  sec- 
tion of  the  Stat.  31  U.  8.  c.  13.  (by  which  all  the  religious 
houses  above  the  value  of  200/.  per  annum,  were  dissolved ;) 
whereby.it  is  enacted,  *'  that  the  king,  and  every  person  hav- 
ing hereditaments  belonging  to  monasteries,  or  other  religious 
bouses,  shall  enjoy  the  same,  discharged  of  payment  of  tithes, 
in  as  large  and  ample  a  manner  as  the  abbots,  &c.  enjoyed  the 
same,  at  the  time  of  their  dissolution."  By  virtue  of  this 
clause,  laymen  holding  abbey  lands  enjoy  the  several  exemp- 
tions from  tithe  before-mentioned,  as  derivatives  from  the  re- 
ligious persons,  who  were  entitled  to  them  previously  to  the 

n  Hob.  296, 7.  o  See  Stevelj  v.  UUiUmm,  Haidr.  101. 


(7)  The  Italian  merchants  founded  the  convent  and  hospital  of 
St.  John  of  Jerusalem,  the  cradle  of  the  monastic  and  military  order 
which  has  since  reigned  in  the  isles  of  Rhodes  and  Malta.  See  Gib- 
bon's  Decline  and  Fall.  Pope  Innocent  the  Third,  A.  D.  1197,  hy 
bull  or  decretal  epistle,  discharged  the  order  of  Prsmonstratenses 
from  the  payment  of  tithes  for  lands  of  their  own  culture ;  but  this 
bull  not  having  been  received  and  allowed  in  England,  it  has  been 
bolden,  that  lands,  formerly  parcel  of  a  greater  aboey  of  this  order, 
are  not,  by  virtue  of  the  said  bull,  exempt  from  payment  of  tithes. 
Townley  v.  Tomlinson,  T.  2.  G.  3.  Scacc.  3  Gwm.  1()04»  Same  «. 
Same,  E.  11  G.  3.  Scacc  3.  Gwm.  1017« 
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dissolution.  These  exemptions  extend  to  monasteries  which 
were  dissolved  and  came  to.  the  crown  after  the  4th  of  Febru- 
ary»  9,1  H.  8.  and  before  the  31  H.  8.  although  they  were  not 
in  possession'  of  the  crown  at  the  time  when  the  stat.  31  H.  8. 
c.  13.  passed.  And  not  only  tenants  in  fee  of  such  lands 
enjoy  tnese  exemptions,  but  also  where  the  estate  is  divided 
iuto  portions,  as  under  a  marriage-settlement,  the  several 
parties,  whether  tenants  for  life%  or  in  tail',  as  they  succes- 
sively  come  into  possession,  are  entitled  to  hold  the  lands 
tithe  free.  But  where  an  abbot  enjoying  a  privilege  of  dis* 
charge  of  tithe  while  the  land  was  in  his  own  manurance, 
made  a  gift  in  tail ;  and  afterwards  by  the  31  H.  8.  the  abbey 
was  dissolved ;  it  was  holden  that  the  donee  in  tail  was  not 
entitled  to  the  exemption  from  tithe*.  Secus  if  a  common 
recovery  had  been  suflfered. 

By  virtue  of  this  clause,  also^  the  owner  of  abbey  lands  is 
entitled  to  a  discharge  of  the  payment  of  tithes^  if  he  can 
shew  that  at  the  time  of  the  dissolution  there  had  been  an 
unity  of  possession  of  the  rectory  and  land  titbable  from  time 
immemorial,  and  there  be  not  any  evidence  that  tithes  have 
ever  been  paid :  for,  although,  a  perpetual  unity,  in  the  prior 
of  the  monastery,  or  religious  house,  before  the  statute,  ope- 
rated not  as  a  discharge,  but  only  as  a  suspension  of  payment, 
because  he  could  not  pay  tithes  to  himself;  yet,  inasmuch  as 
the  greater  part  of  the  monasteries  were  discharged  from  tithe, 
by  bull  or  prescription,  the  courts,  after  a  lapse  of  years,  will 

{^resume  that  such  discharge  existed  at  the  time  of  the  disso- 
ution,  but  that  the  records,  or  proofs  of  those  discharges, 
cannot  be  produced  after  so  long  a  unity  of  possession.  A 
discharge  by  unity  therefore  is,  as  Pollexfen  terms  it,  a  dis- 
charge by  bull,  or  by  prescription  presumed^  but  not  proved. 
And  the  mere  circumstance  of  the  lands  titbable  beins  under 
lease  at  the  time  of  the  dissolution,  will  not  destroy  this  pre- 
sumption ^ ;  but  if  it  appear  that  the  lessee  paid  tithe,  that 
will  destroy  the  presumption".  The  discharge  by  unity 
must  be  pleaded  as  a  discharge  of  the  payment  of  tithe,  and 
not  as  a  discharge  generally. 

Lands  formerly  belonging  to  a  Cistertian  abbey  are  dis- 
charged of  tithes'  whilst  in  the  manurance  of  the  owner,  al- 


p  Tate  V.  SkeltOD,  4  OWm.  1503.  u  Benton  t.  IVot,  Moor,  52S. 

q  Hett  ▼.  Meeds,  T.  39  G.  3.  Scacc  z  Ck>wl«yv.Ke7i,Scaoc.l7SS.4Gwm. 

4  Gwm.  1515.  1308.  per  Eyre,  C.  B.  reoogniiiui^ 

r  WiUonv.  Redman,  Hardr.  174.  Porter  y.  Batburst,  Cro.  Jac.  559. 

a  Farmer  v.8heeman,Hea.  133.  2  Roll.  Rep-  146.  Palm.  111. Dyer, 

t  Wildman  v.  Oadea,  PoUezfen,  1 .  277.  b.  S.  C.  in  maif . 
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tiioagh  such  lands  were  under  lease  fbr  years  (8)  at  the  time 
of  the  dissolution  of  the  abbey;  for  the  privilege,  though 
personal,  existed  at  the  time  of  the  dissolution,  though  not 
m  esse^  yet  in  right ;  and  the  reversioners  were  entitled  to  the 
discharge,  as  soon  as  the  lands  reverted  into  their  own 
bands. 

It  is  to  be  observed  ^,  that  the  lands  belonging  to  those  ab- 
beys which  came  to  the  crown  by  stat  97  H.  8.  c,  98.  (that 
is  the  lesser  abbeys,)  are  not  entitled  to  these  exemptions, 
although  such  lands  were  discharged  in  the  hands  of  the  reli- 
gious bouses ;  for  that  statute  does  not  contain  any  clause 
similar  to  the  £lst  section  of  31  H.  8.  c.  IS. 

In  Fosset  v.  Francklin,  T.  Raym.  935.  and  Star  v.  Ellyot, 
Freem.  299*  it  was  holden,  that  lands  formerly  parcel  of  the 
possession  of  the  prior  of  St.  John  of  Jerusalem,  and  which 
came  to  the  crown  by  39  H.  8.  c.  24.,  were  discharged  from 
payment  of  tithes. 

Having  enumerated  the  several  discharges  from  tithe,  which 
were  enjoyed  by  religious  persons  at  the  common  law  and 
before  the  dissolution  of  monasteries,  and  by  laymen,  as  de- 
rivatives from  those  religious  persons  since  that  period,  it  re- 
mains only  to  add  a  few  observations  relative  to  the  exemp- 
tions from  tithes,  which*  might  be  claimed  by  laymen  at  tne 
common  law  ;  and  these  were  two  only— -1st  by  composition 
real ;  and  9d.  by  prescription  de  modo  decimandi ;  for  it  is 
cleariy  established',  that  by  the  common  law  a  layman  can- 
not prescribe  in  a  non  decimando  [9],  or  set  up  as  a  defence 
to  a  claim  of  tithe,  the  mere  non-payment  of  tithe  from  time 
immemorial,  whether  the  party  claiming  the  tithe  be  lay  iai- 


y  See  Clajt.  41.  pi.  7a  Hob.  307.  Cro.    »  Brauy  v.  Manbj,  3  Wood^s  Dec.  49. 
Jac.  607.    Gro.  Car.  429.    Sir  W.       3  Biim*8  £oo.  L.  43S.  3  Qwm.  904. 
Jones,  3. 


(8)  Or  for  life,  or  in  tail,  per  cur.  in  Wilson  v.  Redman,  Haidr. 
190.    Hett  V.  Meads,  Trin.  T.  1799.    Excbeq.  4  Gwm.  1515, 16. 

(9)  Neither  can  a  hundred  or  a  county  prescribe  in  a  non  deci- 
mando, for  a  thing  that  is  in  its  nature  de  jure  tithable;  but  of 
things  which  in  their  nature  arer  not  tithable  de  jure^  a  hundred  or 
county  may  pTesciibe  in  a  non  decimando ;  because  in  audi  case 
they  are  discharged  without  a  custom  to  the  contrary,  and  they  do 
but  insist  on  their  ancient  right,  and  that  the  custom  hath  not  pre- 
vailed against  it.  Hicks  v*  Woodson^  Ld.  Raym.  137.  Salk.  655. 
S.  C. 
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proprkitor^,  or  cccieriistieel  rector,  and  wbethei*  the  non- 
pay  meiit  extend  to  all,  or  a  portion^  only  of  the  tithes* 

And  this,  says  Hobart,  is  in  Javarem  ecelesitg,  lest  hymen 
should  spoil  the  church.  But  there  is  a  distinction  between 
a  prescription  in  non  d6cimando,  and  a  claim  of  all  or  a  por- 
tion of  tithes,  supported  by  evidence  of  actual  enjoyment  or 
the  pernancy  of  tithes.  The  former  is,  as  before  remarked, 
unlawful,  and  cannot  be  maintained.  Nor  can  any  presump- 
tion be  admitted  to  support  it.  The  title  to  the  latter  is  not 
unlawful,  and  long  possession  is  evidence  of  it.  Hence, 
where  there  has  been  an  actual  pernancy  of  all^  or  a  portion.^ 
of  tithes,  by  lay  hands  under  conveyances  as  lay  property  for 
a  long  period  of  time,  a  court  of  equity  will  not  interpose  in 
ihvour  of  the  rector,  &c.  to  disturb  such  possession  (which 
might  have  a  lawful  commencement),  by  calling  on  the  de* 
fendants  to  shew  a  lawful  commencement. 

The  king  is  not  by  virtue  of  his  prerogative  discharged  of 
tithes  for  the  ancient  demesnes  of  tne  crown,  but  he  is  capa- 
ble of  a  discharge  de  non  decimando  by  prescription ;  because 
he  is  persona  mixta  as  well  as  a  bishop.  But  if  the  king  alien 
any  of  his  lands  so  discharged,  his  patentee  shall  pay  tithe*; 
and,  from  the  time  of  such  alienation,  the  prescription  is  des- 
troyed for  ever,  although  the  same  should  afterwards  come 
into  the  king's  hands  again  by  escheat  or  otherwise^ 

Composition  recU.'] — A  composition  real,  according  to  Gib* 
son*,  is  **  where  the  incumbent,  together  with  the  pcUron  and 
ordinary,  make  agreement  by  deed  executed  under  their 
hands  and  seals,  that  certain  landa  shall  be  discharged  from 
the  payment  of  tithes  in  specie,  in  consideration  of  a  recom« 
pense  to  the  incumbent,  either  in  money  or  in  l^nds,  to  him 
and  his  successors  for  ever,  or  in  some  other  thing  for  their 
benefit  and  advantage."     So  Sir  Simon  Degge^  observes, 

a  Buig.ofBurySt.£dmund'By.  Evans,  d  Scott  ▼.  Ayrey,  T.  Id  G.  3.  Scacc. 

Com.  Rep.  S43.  S  Owm.  757.  i^.  C.        Strut  y.  Baker,  2  Ves.  jun.  625. 

Jennings  v.  Lettis,  3  6wm.  952.  S.  P.  e  Hotham  y.  Forster,  3  Gwm.  869. 

b  Nagle  v.  Edwards,  H.  36  G*  3.  Scacc  f  Compost  v ,  Hard.  316. 

4  Gwm.  1442.  (10).  g  Gibson^s  Codex,  tit.  30.  c.  5.  p.  706. 
c  Fanshaw  v.  Rotherbam,  L.  1.  H.        in  notis,  ed.  1713.    See  also  Sir  W. 

Mai«h.    14.    1759.     Henlej^   Lord       Jones,  368. 

Keepec,  3  Gwv.  1178.    Edwaids  y.  h  Degge,  pt.  2.  c.  20. 

Ld.  Vernon,  23 .  Feb.  1781.  Scacc . 


(10)  But  see  the  remarks  of  Ld.  Loughborough,  C.  on  this  case, 
in  Rose  v.  Calkmd,  5  Ves»  jun.  186.  mi  of  Wood  B.  in  Meauie  v. 
Norbury,  2  Price,  347. 
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''  That  which  we  call  a  real  composition  is  where  the  present 
incumbent  of  any  church,  together  with  the  patron  and  ordi- 
nary do  agree,  under  their  hands  and  seals,  or  by  fine  in  the 
king's  courts,  that  such  lands  shall  be  freed  and  discharged 
of  payment  of  all  manner  of  tithe  for  ever,  paying  some 
annual  payment,  or  doing  some  other  thing  to  the  ease,  profit, 
or  advantage  of  the  parson  or  vicar,  to  whom  the  tithes  did 
belong/' 

From  the  preceding  defihitions,  it  appears  that  there  must 
be  the  followmg  requisites  to  constitute  a  real  composition : 
1.  That  the  tithe  be  discharged ;  S.  That  a  composition  be 
given  in  lieu  of  such  discharge ;  S.  That  the  composition 
must  be  made  with  the  consent  of  the  patron  and  ordinary ; 
4.  To  these  it  may  be  added,  that  a  composition  must  have 
been  made  before  the  stat  13  Eliz.  c.  10:  for,  by  the  third 
section  of  that  statute,  "  masters  and  fellows  of  colleges, 
deans  and  chapters,  masters  of  hospitals,  parsons,  vicars,  or 
other  persons  having  ecclesiastical  living  or  tithe,  are  restrained 
from  making  any  conveyance  of  the  same,  other  than  by 
lease  for  31  years,  or  three  lives,  from  the  time  when  such 
lease  shall  be  made,  and  reserving  thereupon  the  accustomed 
yearly  rent/'  And  it  has  been  holden^  that  a  decree  in 
equity,  confirming  an  agreement  for  the  acceptance  of  land, 
in  lieu  of  tithe  made  since  the  stat.  13  Eliz.  c.  10.  is  not 
binding  on  a  succeeding  incumbent,  although  such  agreement 
was  sanctioned  by  the  concurrence  of  all  the  parties,  and 
although  it  had  been  acquiesced  under  for  ISO  years. 

The  best  evidence  of  an  agreement  for  a  real  composition 
is  the  production  of  the  deed  whereby  it  was  created ;  where 
the  deed  cannot  be  produced,  some  evidence  must  be  given 
referring  to  the  deed,  or  shewing  that  it  .once  existed,  inde- 
pendently of  mere  usage :  for  if  it  were  otherwise,  the  church 
would  be  defrauded,  and  every  bad  modus  turned  into  a  good 
composition  ^ 

5th  Section  of  Stat.  2  §^3  Ed.  6.^By  the  5th  sectjon  it  is 
enacted,  **  that  if  barren  heath  or  waste  ground^  (other  than 
such  as  is  discharged  from  the  payment  of  tithes,  by  act  of 
parliament)  which  has  laid  barren  and  paid  no  tithes,  by  rea- 
son of  the  same  barrenness,  be  improved  and  converted  into 
arable  ground  or  meadow,  it  shall,  after  the  end  of  seven  years 
next  after  such  improvements,  pay  tithe  of  corn  and  hay 

i  Jones  v.  Snow,  T.  SO  6.  3.  Scacc.  510.  S.  P.  7  Bro.  P.  0. 34.  TomUn^i 

3  Qwm.  1 190.  See  also  Cartwris^ht  ▼.  ed.  S.  C.  D.  P. 

Colton,  E   T.  19  G.  3. 4  H.  Wood*s  k  Heathoote  v.  MainwahDg,  3  Bio.  Ck. 

D.  88.  Att.  O.  V.  Cbolmley,  Amb.  C.  217. 
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KrowiDg  upon  the  same/*  But^  if  any  such  barren  waste  or 
Death  ground,  has  been  charged  with  the  payment  of  any 
tithes,  and  the  same  be  improved  or  converted  into  arable 
ground  or  meadow,  the  owner  shall,  during  the  seven  years 
next  following  after  the  improvement,  pay  such  kind  of  tithes 
as  was  paid  for  the  same  before  the  improvement. 

Barren  Heaih  or  Wtute  Grmmd.'y^Barren  ground^  is 
understood,  by  the  opinion  and  judgment  of  the  common  law, 
to  be  ground  whereof  no  profit  arises  or  grows ;  but  ground 
which  has  been  stubbed,  and  afterwards  bears  com  or  grass, 
is  not  barren.  By  wtute  ^ound  is  understood  such  ground 
as  no  man  challenges  as  his  own,  or  no  man  can  tell  to  whom 
it  certainly  belongs,  and  which  lies  uninclosed  and  unbounded 
with  hedge  and  ditch ;  but  the  ground  which  is  inclosed  and 
hedged  and  ditched  in,  and  the  land  known,  is  not  waste 
ground.  By  heath  ground  is  to  be  understood,  ground  which 
is  dispersed  and  lies  as  common.  This  fifth  clause  was  de- 
signed for  the  advancement  of  tillage,  and  consequently, 
although  the  land  yield  some  fruit,  yet  if  it  be  barren  land, 
quoad  agricuUuram^  it  is  within  this  statute".  On  the  other 
hand,  if  the  land  be  not  sudpte  naturd  sierUis,  but  is  capable 
of  producing  a  crop  of  corn,  without  extraordinary  expense 
in  the  tillage,  it  is  not  protected  by  the  statute.  Such  lands 
only  are  within  this  clause,  as,  over  and  above  the  necessary 
expense  of  inclosing  and  clearing,  require  also  expense  in 
manuring  before  they  can  be  made  propter  for  agriculture  (II). 

Id  a  case  where  it  appeared^  that  the  land  bad  been  marsh 
and  sandy  land,  and  covered  with  salt  water;  that  from  time 
immemorial  no  grass  had  been  known  to  grow  thereon,  and 
no  profit  ^ad  been  made  of  it,  until  the  tenant,  at  a  great  ex- 
pense, by  the  erection  of  banks  and  sea-walls,  prevented  the 
sea  from  overflowing  the  land,  and  thereby  was  enabled  to 
convert  it  into  arable  land,  which  produced  com :  it  was 
holden,  that  this  land  was  not  protected  by  the  statute ;  Coke, 

1  8.  6.  n  2  Intt  666. 

mPer  Curiam,  Dyer,  170.  b.  in  mang.    o  Witt  ▼.  Buck,  3  Bultt.  166.    I  RoU. 
See  Warwick  t.  Colliiu,  post  Rep.  364.  8.  C. 


(11)  Barren  ground  is  such  ground  as  will  not  bear  cora  of  itself, 
without  very  great  cost  in  the  extraordinary  manuring  of  it.  Agreed 
peir  cur.  3  BuUtr.  166.  Barren  inclosed,  within  the  meaning  of  the 
Stat.  Edw.  6.  must  be  such  land  as  is  barren  wdpU  naturd  and  not 
land  upon  which  wood  or  the  like  grew  before,  which  is  afterwards 
burnt,  and  the  land  converted  into  tillage.  Per  Powelf  J.  Lord 
Raym.  991  •    See  also  Horner  v.  Bonner^  6  Mod*  96. 
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C.  J.y  Doddertdge,  and  Haughton,  J§.  observing^  Ibat  land 
was  not  barren  which  could  bear  corn  without  coat,  at  this 
did,  and  therefore  tithes  ought  to  be  paid  for  it ;  and  that  the 
circumstance  of  the  party  hairing  been  at  great  coats  in  raising 
a  mound  to  make  this  good  land,  by  the  exclasioQ  of  the  sea, 
would  not  alter  the  case  (19). 

Land,  the  tithe  of  which  was  demanded',  was  part  of  a 
common  adjoining  to  the  town  of  Carmarthen,  belonging  to 
the  burgesses,  fomerly  lying  opeui  and  depastured  by  cattle 
and  geese,  which  in  the  year  178S  was  inclosed  and  conyerted 
into  tillage.  One  end  of  it  was  wet,  and  there  was  a  ooosi- 
derable  expense  incurred  in  draining,  as  well  as  in  tnclosing. 
In  the  spring  of  1785  it  was  partly  sowed  with  oats,  and 
without  any  manure  produced  a  valuable  crop.  It  was  bolden 
that  this  land  was  not  protected  by  the  statute,  not  being 
iudpie  naturd  sterUU^  and  consequently  should  pay  tithe  ira.- 
mediately :  Effre,  C.  B.  observing,  t\aX  inclosure  was  fS8ei>* 
tial,  in  some  situations,  to  the  enjoyment  in  severalty,  with- 
out being  essential  to  the  fertility.  Draining  might  be  a 
great  improvement,  might  render  land  more  productive, 
which  would  be  of  itself  productive  without  draining.  It 
vras  not,  therefore,  because  a  great  expense  was  incurr^  by 
inclosing  and  draining  land  without  more,  that  such  land 
should  be  protected  by  the  statute.  If  land  will  bear  a  crop 
of  corn  without  expense  in  tillage,  this  circumstanoe  is  deci- 
sive that  the  land  is  not  sudpie  naturd  sterUis. 

The  land  in  question  was  a  hollow  parcel  of  ground,  sur- 

p  Jones  T.  Le  Dafid,  H.  31  a.  3.  Scascc.  [Eyre's  M8S.]  4  Gwni.  1386. 

{\2)  This  case  is.aJladcd  to  by  Lord  Bardwicke,  C.  in  StockweU 
V,  Terry,  1  Yesu  117.  ^*  There  is  an  expen3e  in  g^aing  laud  from 
the  sea,  yet  the  sevea  years  are  not  allowed  *,  though  overflown 
time  out  of  mind,  because  the  benefit  is  lasting ;  but  if  an  additional 
expense  is  neoesaary  to  make  it  produce  the  first  crop,  seyen  years 
shall  be  allowed/*  <*  As  to  the  case  of  land  newly  gained  from  the 
sea,  if  that  determination  can  be  supported  at  all,  it  must  be  by  other 
reasons  than  those  assigned  in  the  book.  If  such  land  is  not  pro* 
tected,  it  must  be  because  it  is  not  within  the  description  in  the  sta- 
tute ;  because  it  is  neither  barren,  nor  waste,  nor  heath  ground,  but 
from  the  moment  of  its  existence  as  land,  is  fertile,  enc1(^ed,  and  ca« 
pable  of  tiiiage,  s^d  therefore  of  a  description  which  the  statute 
cannot  attach  upon.**  Per  Eyre,  C.  B.  in  Jones  v.  Le  David, 
4  Gwm.  133S,  9, 

*  See  Sherioston  v.  Fie  wood,  Cro.  Bliz.  475. 
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rounded  by  banksi;  the  uneven  or  banky  part  was  of  little 
or  no  value,  and  produced  briars  only»  the  flat  part  was  boggy, 
wet,  and  deep,  so  that  cattle  could  not  go  upon  it  without 
great  danger  of  being  lost;  when  it  was  drained,  and 
ploughed  and  sown,  the  same  could  not  be  harrowed  by  horses 
or  cattle,  but  the  occupier  was  obliged  io  employ  men  to 
harrow ;  the  uneven  or  banky  part  was  not  capable  of  being 
ploughed  without  its  being  first  du^; ;  the  crops  produced 
during  the  years  for  which  the  plaintiff  claimed  tithe  were  so 
bad,  and  the  profits  arising  from  the  cultivation  had  fallen  so 
much  short  of  the  money  expended,  that  it  would  not  be 
possible  for  the  defendant  to  be  reimbursed  for  the  same  in 
twenty  years.  Eyre^  B.^  sitting  for  the  chancellor,  held  that 
this  was  protected  by  the  statute. 

In  a  case  where  it  appeared,  that  an  ancient  warren  and 
sheep-walk  of  107  acres,  in  which  were  some  furzes,  bad 
been  ploughed  and  denshired,  and  produced  a  crop  of  the 
value  of  240/.' ;  it  was  holden  that  the  land  was  not  sudpte 
naturd  barren,  but  profitable  land.  See  the  like  determma-* 
tioD  as  to  a  common  field  for  sheep,  &c.  which  had  been  over«- 
run  with  brushwood,  briars,  and  other  weeds'.  So  where  a 
wood  had  been  stubbed  and  grubbed  up  %  and  made  fit  for 
the  plough,  and  employed  to  the  purposes  of  arable  land,  it 
was  holden,  that  it  snould  pay  tithe  presently^  for  wood 
ground  is  terra  fertiUs  et  fcecunda. 

The  rule  of  law  for  determining  what  is  barren  ground,  is, 
whether  the  land  is  <if  such  a  nature  as  to  require  an  epdra^ 
ordinary  expense  ia  manuring  or  tilling,  tb  bring  it  into  a 
proper  state  of  cultivation",  and  not  whether  it  is  or  is  not  in 
its  own  nature  so  fertile  as  after  being  ploughed  and  sown  to 
produce  of  itself  witf^hout  manuring  or  tilla^,  a  crop  worth 
more  thas  tiie  expense  of  ploughing,  sowing,  and  reaping. 
Land  which  is  of  a  good  natural  quality  shall  pay  tithe  im- 
mediately, although  the  expense  attending  the  breaking  it  up 
and  liming  it  exceeds  the  return  made  to  the  farmer  in  the 
several  first  years  of  cultivating  it*.  The  onus  of  proving 
that  the  land  is  barren  lies  on  the  defendant  r. 


q  Byron  v.  Lamb,  in  Cb.  4  Qwm.  1594.  a  Warwick  t.  Collins,  2  Maule  &  Sel- 
r  Boonooogb  ▼.  Aaton,  per  Dolbeo,  J.        wyn,  849.    Ld.  Sdfea  ▼.  Powell,  6 

1693.  BuU.  N.  P.  191.  Taunt.  297.  S.  P. 

t  StockweU  ▼.  Teny,  1  Vex.  1 16.  z  Warwick  ▼.  CoUini,  6  BL  &  S .  166. 

t  Res.  U.  9  Jac.  C.  B.  2  Inst  666.  See  y  Agreed  per  Curiam  in  14*  8«e]fea  t. 

also  Bunb.  159.  Anon.  Freem.  334.  PoveU^  6  Tftunt  299. 
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Of  Xht  Persons  to  whom  Tithes  are  due, 

Primd  facie  all  tithes  not  appropriated  belong  to  and  are 
due  to  the  rector  of  the  church  of  that  parish  wherein  they 
arise.  But  the  parson  of  one  parish  may  claim  by  prescrip* 
tion  a  portion  (13)  of  tithes  in  the  parish  of  another*.  Extra- 
parochial  tithes  belong  to  the  king%  who  is  a  mixed  person^ 
and  capable  of  tithes  at  the  common  law  in  pernancy  ^  This 
right  extends  to  all  extra-parochial  lands ^,  and  is  not  confined 
to  such  as  are  strictly  speaking  forests. 

Antecedently  to  the  statutes  for  the  dissolution  of  monas- 
teriesy  spiritual  persons  only»  or  a  mixed  person,  had  capa- 
city to  take  tithes:  mere  laymen  were  incapable  of  them^ 
except  in  special  cases,  as  in  the  case  of  Pigot  v.  Heron', 
Cro.  Eliz.  699.  785.  cited  in  9  Rep.  45.  a.  where  it  was  ad- 
judged, that  a  lay  person,  owner  of  a  manor,  might  prescribe 
that  he  and  all  those  whose  estate  he  had  in  the  manor  of 
Dale,  in  Dale,  from  time  whereof,  &c.  had  paid  to  the  par- 
son of  Dale,  for  the  time  being,  a  certain  pension,  yearly,  for 
maintenance  of  divine  service  there,  in  satisfaction  of  all 
tithes  within  the  same  manor,  and  further  prescribe  in  a  que 
estate  in  respect  of  such  pension,  for  all  the  tithes  within  the 
manor.  Since  the  statutes  for  the  dissolution  of  monasteries  \ 
the  tithes  which  were  appropriated  to  the  monasteries  so  dis- 
solved, are  become  lay  fee,  and  laymen  are  capable  of  them 
in  pernancy,  not  quit  laymen,  but  as  the  derivatives  of  the 
ecclesiastical  persons  to  whom  they  formerly  belonged.  As 
laymen  were  incapable  of  having  any  tithes  until  the  dissolu- 
tion of  the  monasteries,  there  cannot  be  any  ancient  descent 
with  respect  to  tithes:  A  rectory  in  Kent^,  formerly  belong- 
ing taone  of  the  dissolved  monasteries,  having  been  granted 

I  14  H.  4. 17.  a.  44  Au.  pi.  85. 1  RoL  d  Attomey^enenl   t.  Ld.    Eaidtey, 

Abr.657.  8Pri.53. 

a  22  Ass.  pi.  76.  2  Init  647.    1  RoU.  f  Adm.ia  Doe  ▼.  Landaff,  2  N.  R.  508. 

Abr.  657.  g  M.  39  ft  40  Eliz.  B.  R. 

b  10  H.  7. 18.  a.  h  Cro.  £Uz.  512. 

c  2  Rep.  44.  a.  Cro.  Eliz.  512.  per  cur.  i  Doe  d.  Loshington  v.  Bp.  of  Landaff 

in  Banister  v.  Wright,  Sty.  Rep.  137.  and  othen,  2  N.  R.  491. 


(13)  Portions  are  the  remains  of  those  arbitrary  consecrations  of 
tithes  which  took  place  before  the  settlement  of' the  parochial  right 
of  tithes.  The  precise  time  at  which  the  parochial  right  of  tithes 
was  settled  cannot  be  ascertained ;  according  to  Sir  Simon  Degge, 
it  was  settled  by  a  perpetual  constitution  early  in  the  thirteenth 
century. 
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by  Henry  YIIL  to  a  layman,  to  be  bolden  in  fee  by  knight's 
service  in  capite;  it  was  adjudged/  that  although  the  lands 
were  descendible  according  to  the  custom  of  gavelkind,  yet  the 
tithes  must  descend  to  the  eldest  son,  according  to  the  rules  of 
descent  at  the  common  law.  A  parson  shall  not  pay  tithe  for 
his  glebe  to  the  vicar:  for  ecclesia  decimal  solvere ecclesias  non 
debet*^.  But  if  the  parson  lets  his  glebe  foryears^,  reserving  a 
rent,  the  lessee  shall  pay  him  tithes.  A  rector  is  of  common 
right  entitled  to  all  kinds  of  tithes;  the  vicar  can  claim  against 
the  rector;^  by  endowment  only,  or  prescription  and  usage,  as 
evidence  of  endowment  Where  there  is  not  any  written 
endowment"*,  and  the  vicar  has  been  in  the  perception  of  all 
the  small  tithes,  the  court  will  presume  him  entitled  to  all 
sniall  tithes  of  modern  introduction.  Where  an  estate  had 
been  purchased,  free  from  rectorial  tithe,  with  a  right  of 
common  thereto  annexed,  and  the  common  was  afterwards 
inclosed  under  an  act  of  parliament,  and  certain  land  was  al- 
lotted to  the  owner  of  the  estate  in  lieu  of  the  right  of  com- 
mon, it  was  holden  that  tithe  was  not^  payable  in  respect  of 
the  allotted  land. 

By  whom  and  against  whom  an  Action  on  the  Statute  may  he  brought* 

This  action  may  be  brought  by  the  rector «,  or  by  one  or 
more '  farmers  of  the  rectory.  If  the  rector  be  entitled  to 
two  parts,  and  the  vicar  to  a  third  part  of  the  tithe,  and  the 
parson  and  vicar,  by  several  leases,  demise  their  respective 
shares  to  a  third  person,  such  lessee  may  maintain  an  action 
for  not  setting  fortn  (M  the  tithes "i. 

The  right  to  tithes  accrues  immediately  on  the  severance^ 
consequently  this  action  must  be  brought  by  the  person  enti- 
tled to  the  tithes  at  the  time  of  severance;  Hence,  where  A. 
executed  a  lease  of  tithes  to  B.  on  a  day  subsequent  to  their 
severance,  but  before  the  tithes  were  carried  away  by  the 
occupiers  of  the  land,  it  was  adjudged  that  B.  could  not  main* 
tain  an  action  on  this  statutes  The  action  can  be  brought 
by  the  party  grieved  only;  ^hence  where  this  action  was 
brought  by  the  plaintiff  for  himself  anct/A^  queen^  judgment 
was  arrested  f  A  man,  being  possessed  of  a  lease  of  tithes  in 
right  of  his  wife,  as  executrix  to  her  former  husbands  grants 

k  BluDco  T.  Manton,  Cro.  Elit.  479.    q  Cbamperaon  v.  Hill,  Yelr.  68.  Cro. 

See  also  Cro.  £liz.  578.  Jac.  68. 

1  OweD,  39.  r  Wyburd  ▼.  Tuck,  1  Bos.  &  Pul.  458. 

mPayner.PowlettySGwni.  1247.  s  Johns  t.  Caroe,  Moor,  911.      Cro. 

n  Steele  t.  Maons,  5  B.  &  A.  22.  Eliz.  621.,  3.  C. 

o  Day  V.  Peckwell,  Moor.  915.  t  Arnold  v.  fiidgood,  Cro.  Jac.  318.  re- 

p  Kent  T.  PenkeroD,  Cro.  Jac.  70.  cognized  bv  de  Grey,  C.  J.  in  Thrust- 

out  V.  Coi^noy  3  Wils.  278. 
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**  all  his  right,  title,  and  interest*'  \n  the  aforesaid  tithes  to  A. 
B. ;  it  was  holden  that  the  grant  was  good,  and  that  A.  B. 
might  maintain  an  action  on  this  statute  for  not  setting  out 
tithes.  If  executrix  of  lessee  for  ^ears  of  a  rectory  take  hus- 
band, the  husband  and  wife  may  join  in  an  action  on  this  sta* 
tute".  As  the  action  on  this  statute  is  a  personal  action, 
tenants  in  common  of  tithe  ought  to  join  as  plaintiffs';  and 
if  they  do  not  join,  advantage  may  be  taken  of  it  by  plea  in 
abatement,  but  not  in  arrest  of  judgment^. 

This  action  may  be  maintained  iy  executors*,  for  it  is 
within  the  equity  of  the  statute  of  the  4th  Edw.  3.  which 
gives  to  the  executor  an  action  of  trespass  de  bonis  testatoris; 
but  will  not  lie  against  executors.  Generally^  the  person  en- 
titled to  the  nine  parts  at  the  time  of  severance,  ought  to  set 
forth  the  tithe,  and  if  he  fails  in  so  doing,  the  owner  of  the 
tithe  may  sue  him,  although  bis  interest  in  the  land  be  deter- 
mined before  the  tithes  were  carried  away,  provided  he  re- 
main owner  of  the  com. 

If  there  be  two  joint-tenants  ^  and  one  only  enter  and  oc- 
cupy, this  action  is  maintainable  against  the  joint-tenant,  who 
occupied  alone.  So  if  there  be  two  tenants  in  commons  and 
one  of  them  sets  out  his  tithe,  and  the  other  carries  it  all 
away,  the  action  shall  be  brought  against  that  tenant  in  com- 
mon alone  who  carried  the  whole  tithe  away.  If  a  person 
buy  corn,  standing,  of  the  proprietor  of  a  rectory^,  he  must 
pay  tithe,  unless  be  has  special  words  in  the  contract  to  dis- 
charge him  from  payment  of  tithe;  and  the  carrying  away 
such  corn,  without  setting  out  the  tithe,  will  render  him  li- 
able to  an  action  on  this  statute. 


Of  the  Declaration. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  spe- 
cially ;  because  it  is  but  inducement  to  the  action ;  it  is  suf- 
ficient for  him  to  allege,  generally,  that  he  is  rector,  proprietor, 
or  farmer,  without  shewing  by  what  title*;  for  this  is  a 
personal  action,  grounded  merely  upon  a  contempt  against 

u  Beadles  and  wife  v.  ShenHan,  Cro.  a  Kipping  v.  SwayD,Cio.Jac.  324. 

Eliz.  613.  judgment  affixmed  on  er-  b  Cole  v.  Wilkes,  HutL  121. 

ror.  c  Qeraid*s  case,  cited  tcad  said  to  hx?e 
X  Oreenwood*s  case,  Clayt.  28.  been  acyudged,  Hutt  122. 

y  Cole  V.  Banbuiy,  1  Sidf.  49.  See  also  d  Moyle  v.  £wer,  Cro.  Jac  361. 

post.  e  BabiDgton  t.  Matthews,  Bulst.  228. 
z  Blr.  J.  Moreton*s  case,  1  Ventr.  30.        1  firownl,  86,7.  Moyle  v.Ewei^Cio. 

I  Sidl  407..  2  Keb.  602,  S*  C.  1  Sidf.       Jac  362.  Cbampenioa  t.  Hili,  Telv. 

88.  bat  see  1  Veraon,  60.  63.  S.  P. 
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1 

the  statute,  in  not  setting  forth  the  tithes,  and  not  for  the 
recovery  of  the  tithes,  although  the  title  to  the  tithes  may 
come  in  question. 

In  an  action  hy  two  farmers  upon  this  statute,  who  claimed 
under  a  lease  from  a  patentee  for  life  of  the  king,  an  exception 
was  taken,  because  they  did  not  shew  the  patent^  but  the 
objection  was  overruled;  1st,  because  the  letters  patent  did 
not  belong  to  the  plaintiffs;  2dly,  because  the  plaintiffs  did 
hot  demand  the  tithes  themselves,  but  damages  for  a  tort; 
and  the  title  shewn  in  the  declaration  is  only  conveyance  to 
the  action. 

Plaintiff  declared',  that  he  was  rector  of  A.,  and  entitled 
to  the  tithes  of  certain  lands,  in  the  parish  of  A.,  and  the  tithes 
of  certain  lands  in  the  parish  of  B.,  without  shewing  how  he 
became  entitled  to  the  tithes  of  land  out  of  his  parish ;  after 
verdict  this  was  holden  sufficient.  So  where  plaintiff  de- 
clared\  that  he  was  rector  of  D.  and  S.,  and  that  defendant, 
beiqg  occupier  of  lands  in  D.  and  S.  carried  off  the  corn  un- 
tithed,  without  shewing  which  part  of  the  lands  lay  in  D. 
and  which  in  S.  After  verdict  for  plaintiff,  on  motion  in 
arrest  of  judgment,  the  declaration  was  holden  sufficient,  for 
this  action  is  in  the  nature  of  a  trespass  founded  in  a  tort.  So 
if  the  plaintiff  declare^  that  he  was  seised  in  fee  of  a  portion 
of  tithes  of  corn  growing  upon  such  a  grange,  this  will  be 
sufficient.  Neither  is  it  necessary  to  specify  the  kinds  of 
grain^  or  by  whom  sown,  of  the  number  of  loads  of  corrf 
or  hay  carried  away.  It  is  sufficient  for  the  plaintiff  to  state 
in  his  declaration  the  single  value  of  the  tithes'*,  without  add- 
ing the  treble  value ;  and  where  the  treble  value  is  set  forth,  a 
mistake  in  computing  it  will  not  vitiate.  Where  the  seve- 
rance was  alleged  to  have  been  before  the  sowing",  and  ex- 
ception taken  on  this  ground,  after  verdict  it  was  disallowed, 
because  the  allegation  of  the  sowing  was  superfluous,  and  so 
aided  by  verdict  Regularly,  the  declaration,  pursuing  the 
words  of  the  statute,^  ought  to  allege,  that  the  defendant  is 
subditus  domini  regis;  but  to  allege  defendant  to  be  occupator 
terra,  has  been  holden  to  be  equivalent,  for  that  implies  that 
be  is  subdittuf*.  It  is  not  necessary  for  the  plaintiff  to  ^et 
forth  the  title  of  the  defendant^ ;  alleging  generally,  that  he 
was  occupier,  without  shewing  how  or  what  interest  he  had» 
will  be  sufficient. 

f  Dagir  smd  KeDt  ▼.  PenkevoD,  Ezch.  1   1  Brownl.  71. 

Chr.  Gto.  Jac.  70.  m  Coke  r.  Smitfa,  H.  7  Car.  1  B.  R; 

^  PbiHipt  V.  Kettle,  Haid.  173.  n  PeUett  y.  Heawortb,  Degge,  395. 
h  Fellowf  y.  Kiagston,  2  Ley..  1.  6tb  ed. 

i  Saunden  y.  Saudford,  Cro.Jac.437.  o  Phillips  y.  KetUe,  Hardr.  173. 

k  BedeU  and  Wife  y.  Sherman,  3  luit.  p  March,  21.  pi.  49. 

660.  13  Rep.  47.  S.  C.  . 
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Nil  debet  is  the  general  issue  usually  pleaded  to  this  ac- 
tionS  but  it  has  been  hoiden,  that  not  guilijf  is  also  a  good 
plea.  A  discharge  by  a  real  composition  must  be  pleaded 
specially*.  Plea  that  the  plaintiff  sowed  the  corn,  and  sold 
it  to  the  defendant,  is  not  a  good  plea,  because,  such  sale  will 
not  excuse  the  payment  of  tithes*.  The  statute  of  limita- 
tions (91  Jac.  1.  c.  10.)  cannot  be  pleaded  to  this  action",  for 
that  statute,  s.  3.,  is  confined  to  actions  of  debt  grounded 
upon  a  lending  or  contract,  without  specialiy,  and  to  debt  for 
arrears  of  rent.  But  by  stat.  53  Gea  3.  c.  127.  s.  5.  *'  No 
action  shall  be  brought  for  the  recovery  of  any  penalty  for 
the  not  setting  out  tithes,  nor  any  suit  instituted  in  any  court 
of  equity,  or  in  any  ecclesiastical  court,  to  recover  the  value 
of  any  tithes,  unless  such  action  shall  be  brought  or  such 
suit  commenced  within  six  years  from  the  time  when  such 
tithes  became  due." 

Evidence» 

Long  possession,  acquiesced  in  by  the  defendant",  hprimd 
Jade  evidence  of  the  rector's  title  against  defendant,  and  su- 
persedes  the  necessity  of  proving  institution,  induction,  or 
reading  thirty-nine  articles  (14). 

The  plaintiff  declared  as  farmer  of  the  rectory  of  Friston, 

q  Bawtrey  v.  iBted,  Hob.  21S.  u  Taloiy  v.  Jaduon,  Cio.  Car.  613.  le- 

r  Johns  v.  Came,  Cro.  Eliz.  621.    2  cc^zed  in  Cochran  t.  Welby,   1 

Inst.  65 1 .  S.  P.  Wortl^  v.  Herpio;-  Mod.  246. 

ham,  Cro.  Eliz.  766.  Champemon  t.  x  Clayt.  48.  pi.  63.  See  also  Chapman 

Hill,  Moor,  014.  ▼.  Beard,  4  Qwm.  1432.  and  Hams 

I  1  Le^.  185.  T.  Adge,  2  Gwm.  660.    See  also 

t  Moyle  ▼.  Ewer,  2  Bulst.  183.  Cro.  Ganson  v.  Wells,  8  Taunt.  642. 

Jac.  361.  S.  C. 


(14)  <'  In  penal  actions  on  stat.  2  &  3  Ed.  6.  it  has  always  been 
holden  sufficient  proof  asainst  the  defendant,  that  the  party  suing  is 
in  the  act  of  receiyins  the  tithes  from  defendant.**    Per  Lord  Ken« 

n,  C.  J.  in  Radford  q.  t  ▼.  M*Intosh,  3  T.  R.  632.  where  it  was 
len,  that  in  an  action  for  penalties  on  the  statute,  laying  a  tax  oo 
post-horses,  brought  by  the  farmer  of  the  tax,  it  is  not  necessary  for 
the  plaintiff  to  give  in  evidence  his  appointment  by  the  lords  com« 
missioners  of  the  treasury,  or  the  commissioners  of  the  stamp  duties 
authorized  by  them.  Proof  that  the  defendant  has  acoounted  with 
him,  as  farmer,  for  the  duties,  is  sufficient  A  lay  impropriator  is 
antitled  to  all  the  favourable  presumptions  to  which  a  rector  is  en* 
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in  Sussex^  and  proved  bitnself  lessee  of  J.  S.  who  was  lessee 
to,  the  dean  and  chapter  of  Chichester,  to  whom  the  rectory 
belonged,  and  produced  the  leas^  from  J.  S.,  but  did  not  pro^ 
duce  the  lease  from  the  dean  and  chapter  to  J.  S. ;  however, 
upon  proving  that  he  received  tithe  of  others,  as  farmer,  it 
was  hoiden  sufficient.  So  where  the  plaintiff^  being  farmer 
under  the  dean  and  chapter  of  Canterbury,  (Proved  that  he 
bad  received  tithes  for  some  years  as  such,  it  was  hoiden 
sufficient,  without  producing  any  lease.  The  plaintiff  de- 
clared on  a  lease  made  to  him  for  six  years  by  the  parson*,  if 
the  parson  should  so  long  live  and  continue  parson  there.  The 
jury  found  the  lease  for  six  years,  if  the  parson  should  so  long 
live,  but  the  words  "  if  he  continued  parson*'  were  not  in  the 
lease.  The  variance  was  hoiden  to  be  immaterial,  1st,  for  the 
additional  words  in  the  declaration,  if  he  should  so  long  cot^ 
tinue parson"  are  only  what  the  law  implies;  9dly,  because 
the  lease  is  not  the  ground  of  the  action,  nor  is  the  declaration 
founded  upon  the  lease,  but  upon  the  carrying  away  the 
tithes.  The  declaration  stated^,  that  **  the  tithes  of  turnips 
were  yielded  and  paid^  and  were  of  right  due  and  payable 
within  forty  years  next  before  the  making  the  stat.  Edw,  6.*' 
The  second  count  contained  a  similar  averment,  as  to  the 
tithes  of  potatoes.  After  verdict  for  the  plaintiff,  it  was 
moved  to  set  it  aside,  on  the  ground  that  the  averments  were 
not,  and*  could  not,  be  proved,  inasmuch  as  turnips  and  po- 
tatoes were  not  cultivated  before  the  statute  of  Edw.  6.  But 
the  court  said,  that  the  true  construction  of  the  stat  Edw.  6. 
was,  that  if  the  lands  charged  were  subject  to  the  payment 
of  tithe  within  the  period  mentioned  in  the  statute,  that 
was  sufficient  to  prove  the  allegation  in  declarations  of  this 
kind,  and  to  support  the  plaintiff's  action ;  that  if  it  were 
clear  that  nothing  but  wheat  had  ever  been  sown  upon  this 
land,  still  that  would  not  preclude  the  tithe  of  other  tithable 
produce  from  being  taken,  and  that  as  no  evidence  had  been 
offered  at  the  trial  to  prove  that  turnips  and  potatoes  were 
not  cultivated  previously  to  the  stat.  Edw.  0.  they  could 
make  no  such  presumption  against  the  justice  of  the  case, 

7  Selwyn  ▼.  Baldy,  BaU.  N.  P.  188.  a  Wheeler  t.  Hftyden,  Cro.  Jac.328. 

per  Pemberton,  C.  J.  Sntaex  An.  b  HaUewell  ▼.Trappes,  SBot.&Pull. 

less.  N.  R.  173. 

%  Haitri4ge  ?.  Gibbs,  Ball.  N.  P.  188. 


titled,  both  with  respect  to  time  and  exemptions,  and,  consequently* 
if  he  prove  himself  impropriator,  it  will  be  sufficient,  withiMit 
proving  the  receipt  of  tithes  within  time  of  memory.  Whieldon  v« 
Harvey,  3  Gwm.  95U 
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even  though  such  a  fact  might  be  asserted  by  persons  wbo 
bad  wriUen  upon  the  subject*  They  added,  that  whatever 
might  be  the  case  with  respect  to  potatoes,  their  own  infor- 
mation led  them  to  believe  that  turnips  were  in  cultivation, 
in  this  country,  before  the  stat.  of  £dw.  (). 

The  defendant,  upon  the  general  issue,  may  prove*,  that 
he  duly  set  forth  his  tithes,  but  if  he  afterwards  carried  them 
away,  such  defence  will  not  avail  him;  so  if  he  sell  his  com 
privately  to  another,  and  after  selling  it  in  that  manner,  cuts 
and  carries  it  away,  the  action  lies  against  the  first  owner;  the 
same  law  is',  where  the  owner  of  the  tend  privately  sells 
his  corn  to  another,  who  privately  cuts  and  carries  it  away. 
Defendant,  under  the  general  issue  of  nil  debet%  may  give 
in  evidence  a  modus,  or  customary  payment,  and  thereby 
defeat  the  plaintifTs  action. 

A  modus  must  be  immemorial,  that  is,  i(  must  have  ex- 
isted before  the  time  of  Richard  the  First's  return  from  the 
Holy  Land :  but  as  this  cannot  be  proved  by  living  wit- 
nesses, and  in  many  cases,  not  by  written  evidence,  it  is 
sufficient  to  prove  that  such  a  sum  has  been  paid  as  far 
back  as  living  memory  extends,  and  that  being  established 
it  will  lie  on  tne  other  side  to  prove  the  negative.  A  modus 
is  sometimes  payable  in  respect  of  a  particular  farm,  and 
then  it  is  called  a  farm  modus.  A  modus  may  also  be 
payable  for  part  of  a  farm ;  as  where  a  farm  lay  in  three  dif- 
ferent parishes,  and  a  general  modus  was  set  up  for  all  tithes 
for  that  part  of  the  farm  which  lay  in  one  of  the  parishes, 
such  modus  was  holden  to  be  good';  for  the  minister  of 
oue  parish  and  the  land-owner  might  have  thought  proper 
to  contract  for  a  money  payment  for  so  much  of  the  farm 
as  laid  in  one  parish,  although  the  ministers  of  the  other 
two  parishes  might  not  have  thought  proper  so  to  contract. 
A  pension  is  a  sum  of  money  paid  in  respect  of  lands  which 
are  tithe  free,  and  is  quite  a  different  thing  from  a  composi- 
tion either  temporary  or  real.  A  modus  will  cover  the  tithe 
of  a  common  if  that  common  be  inclosed.  The  rankness  of  a 
modus  is  {^question  of  fact,  and  not  of  law,  and  can  be  de- 
termined by  a  jury  only*.  If  two  farmers  of  tithe  sue,  and 
the  defendant  pleads  nil  debet,  and  upon  trial  proves  an 
agreement  with  one  of  them  only,  this  shall  bind  his  com- 
panion^    Where  in  a  declaration  in  debt  for  not  setting  out 

c  1  Brownl.  34.  g  Bedford  t.  Sambell,    M.  16  Q.  3. 

d  a  Inst.  649.  Scacc.     3  Gwm.  1058.    TwelU   t. 

•  Charry  v.  Garland,  Dorset,  Lent  Ass.  Welby,  H.  20  G.  3.  Scacc  3  Gwm. 

1699,  coram  Ward,  C.  B.  3  Gwm.  1198. 

951.  h  lioor,  915. 
f  Per  Ld.  Eldon,  Ch.  in  White  v.  Lisle, 

J«ly  1S19. 
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tithe  of  bay,  it  was  averred,  that  there  was  an  immemorial 
custom  as  to  the  setting  out  the  tithe  within  the  parish, 
and  the  limits,  bounds,  and  titheable  places  thereof;  it  was 
holden^  that  this  averment  was  proved  by  evidence,  that  the 
qustom  prevailed  in  all  parts  of  the  parish  where  tithe  of  hay 
was  set  out,  and  that  proof  of  a  modus  for  hay  in  one  town- 
ship made  no  difference. 

Verdict. 

If  the  verdict  be  given  for  the  plaintiff'',  it  is  incumbent 
on  the  jury  to  find  how  much  of  the  debt  demanded  by  the 
declaration  is  due  to  the  plaintiff,  which  is  to  be  done  by 
trebling  the  value  of  the  tithe  subtracted.   The  plaintiff  shall 
recover  according  to  the  verdict';  hence,  where,  in  the  state- 
ment of  the  treble  value  of  the  tithe,  there  was  error  in  the 
calculation,  and  the  plaintiff  demanded  less  than  he  was  en- 
titled to:  on  motion  in  arrest  of  judgment  after  verdict,  an 
exception  was  taken,  on  the  ground  that  the  plaintiff,  having 
demanded  less  than  was  due,  ought  to  have  acknowledged  sa- 
tisfaction for  the  residue;  but  the  court  over-ruled  the  objec-^ 
tion,  observing  that  the  demand  in  this  case  was  not  Tor  any 
sum  certain,  as  in  an  action  grounded  on  ^  specialty,  but 
only  for  so  much  as  should  be  given  by  the  jury,  the  plaintiff 
being  entitled  to  recover,  not  according  to  his  demand,  but 
according  to  the  verdict.    It  was  found  by  a  special  verdict"*, 
that  the  abbot  of  A.  was  seized  in  fee  of  certain  land,  and 
that  he  and  his  predecessors  held  the  land  discharged  of  tithe, 
and  that  he  had  granted  the  land  to  All  Souls  College ;  it  was 
holden,  that  the  prescription  was  personal  to  the  abbot,  and 
did  not  run  with  the  land,  and  that  it  could  not  be  intended 
to  be  a  discharge  by  a  real  composition,  it  not  being  so 
pleaded,  nor  found  by  the  jury  to  be  so.  In  an  action  on  this 
statute  against  several  defendants,  upon  nil  deberU  pleaded, 
the  jury  found  for  the  plaintiff*  against  one  defendant  only, 
and  as  to  the  others  nU  debent ;  upon  motion  in  arrest  of  judg- 
ment, because  it  was  an  action  of  debt  founded  on  a  contract 
which  is  entire,  the  court  held,  that  the  action  was  founded 
on  a  tort,  and  not  on  a  contract;  not guiUy  would  have  been 
a  good  plea,  and  therefore  a  verdict  may  be  given  against 
one  of  the  defendants,  and  for  the  others,  as  in  actions  upon 

i   Pi^tt  T.  Bayley,  6  B.  jfc  C.  16.  Lit-  m  BolU  t.  AUcinson,  1  Lev.  185. 

tledale,  J.  disseDt.  n  Bastard  t.  HaDcock,  Garth.  361.  re- 

k  Degf  e,  6Ui  ed.  404.  cognized  in  Hardyman  t.  Whltaker, 

1  VemtertOQ  ▼.  Sbelton,  Cio.  Jac.  498.  B.  R.  M.  22  G.  2.  cited  io  a  note  to 

2  RoL  R.  64.  S.  C.  Barnard  t.  Goatling,  2  Eait,  ^7S. 
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torts.  An  action  on  tbis  statute,  being  brought  by  the  , 
grieved  for  the  purpose  of  trying  a  right,  and  being  roofe 
beneficial  to  the  defendant,  than  to  be  carried  into  the  spi- 
ritual court,  is  not  considered  as  a  penal  action  brought  by  a 
common  informer.  Consequently,  a  new  trial  will  be  granted, 
whei«  it  is  clear  that  the  verdict  has  been  given  for  the  de- 
fendant against  the  weight  of  evidence^ ;  although,  in  penal 
actions,  the  courts  will  not  permit  a  verdict  for  the  defendant 
to  be  disturbed  on  this  ground^ 


Cosii. 

As  to  the  costs,  see  the  remarks  on  the  second  section, 
note,  p.  1995,  and  post,  under  tit.  Judgment. 

Judgment, 

This  being  an  action  for  the  recovery  of  the  treble  value  of 
the  tithes,  in  a  case  where  the  single  value  was  not  recover- 
able at  common  law,  did  not  fall  within  the  stat.  of  Glou- 
cester (15) ;  the  plaintiff,  therefore,  was  not  entitled  to  reco- 
yer  costs  under  that  statute,  consequently  the  judgment  for* 
merly  was  only  for  the  debt^  found  by  the  jury ;  and  if  the 
juiy  upon  the  trial  had  given  costs  and  damages,  it  was  in- 
cumbent on  the  plaintiff  to  enter  a  remittitur,  and  take 
judgment  for  the  debt  only';  but  an  alteration  has  been 
made  in  this  respect  by  stat  8  &  9  W.  3.  c.  11.  which  see 
ante,  p.  1^5. 

If  judgment  be  for  the  plaintiff  by  nU  dicU,  nan  sum  tn/br- 
maius^  or  upon  demurrer*,  the  judgment  may  be  entered  for 
the  whole  debt  demanded  by  the  declaration.    So  if  the  issue 

•  Hollowmy  v.Hewett,Trin.  13  G.  3. 10  q  Co.  Ent.  162.  a.  2d.  ed. 

MSS.  Bcajt.  Hill,  p.  339.  Lord  SeUea  r  See  Dagg  t.  Penkevon,   Cro.  Jac 

V.  Pdwell,  6  Taunt.  297.  S.  P.  30.  where  this  mode  wu  adopted. 

p  Brook  q.  t.  v.  MiddletOD,  10  East,  •  Degge,404« 

2sa. 


(15)  **  Where  a  statute  gives  damages  by  creation,  there  the 
plaintiff  shall  recover  no  costs ;  the  reason  is,  because  damages 
Deing  given  out  of  course,  and  where  the  common  law  does  not 
eive  them,  and  the  statute  being  therefore  introductive  of  a  new 
mw,  the  plaintiff  shall  recover  what  the  statute  appoints  him  to  le- 
cover,  and  no  more.^'    Arg.  Hardr.  152. 
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be  on  a  collateral  matter*,  aa  on  the  custom  of  tithing  or  dis* 
charge  by  gtatute"*,  which  is  found  against  the  defendant,  and 
the  defendant  hath  not  taken  the  value  by  protestation,  he 
shall  pay  the  value  expressed  by  the  plaintiff  in  his  declara- 
tion ;  for  by  the  collateral  matter  pleaded  in  bar,  the  decla- 
ration is  confessed  in  the  whole.  If  the  action  be  brought 
against  two  or  more  defendants',  and  a  verdict  is  given 
against  one  or  two  only  of  the  defendants,  plaintiff  is  enti- 
tled to  judgment  against  those,  although  there  be  a  verdict 
for  the  other  defendants.  It  is  expressly  provided,  that  the 
statute  of  jeofails,  16  and  17  Car.  9.  c.  8.,  shall  extend  to 
this  action. 

t  Cotteidam*!  case,  dted  in  Yelv.  1S7.  x  Stylet,  317, 318.  *  Bee  alio  ant^  ii»- 
u  Bowles  T>  Broadbead,  Alejn,  88.  der  Ycvdict 
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TRESPASS. 

L  In  what  Cases  an  Action  of  Trespass  may  be  numtained. 
IL  Where  Trespass  camnot  be  mainkiined. 

III.  Of  the  Declaration. 

IV.  Of  the  Pleadings  : 

\.  Of  ths  General  Issve,  and  toKai  may  he  ^iven  in  Evidence 
under  it. 

2.  Accord  and  Satisfaction. 

3.  The  Common  Bar,  or  Liberum  Tenementum. 

4.  Estoppel. 

5.  Licence. 

6.  Process. 

7.  Right  of  Way. 

8.  Tender  of  Amends, 

V.  Costs. 


I.  In  what  Cases  an  Action  of  Trespass  may  be  mcnniained. 

1  HE  land  of  every  owner  or  occupier  is  inclosed  and  set 
apart  from  that  of  his  neighbour,  either  by  a  visible  and  tan- 
gible fence,  as  one  field  is  separated  from  another  by  a  hedge, 
wall,  &c.  or  by  an  ideal  invisible  boundary,  existing  only  in 
the  contemplation  of  law,  as  when  the  land  of  one  man 
adjoins  to  that  of  another  in  the  same  open  or  common  field. 
Hence  every  unwarrantable  entry  upon  the  land  of  another 
IS  termed  a  trespass  by  breaking  his  close. 

The  form  of  action  which  the  law  has  prescribed  for  this 
injury  is  an  action  of  trespass  ri  et  armis  quare  clausum  fre^ 
git,  in  which  the  plaintiflf  may  recover  a  compensation  in 
damages  for  the  iiyury  sustained.  Although  the  words  of  the 
writ  are  quare  clausum  fr^t,  yet  it  has  been  adjudged,  in 


\* 
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many  iDstances  where  the  plaintiff  bad  not  an  interest  in 
tfape  soil,  but  an  interest  in  the  profits  odIv,  that  trespass  may 
be  maintained,  and  this  form  pursued.  Henoe  it  was  faolden  % 
that  the  grantee  or  patentee  of  the  king  de  herbagio  forestse, 
might  maintain  trespass  against  any  person  who  oonsumed  or 
destroyed  the  grass,  and  that  the  writ  should  be  quare  clau-^ 
sam  fregit;  So  where  plaintiff  is  entitle  to  the  vesture  of 
laDd^  that  is,  com,  grass,  underwood^  and  the  like.  So  where 
plaintiff  had  an  exclusive  (1)  right  of  cutting  turves  in  a  moss  ( 
although  the  manor  in  which  the  moss  was  situate  belonged  to 
another'.  So  if  it  is  agreed  between  J.  S.%  and  the  owner  of 
the  soil,  that  J.  S.  shall  plough  and  sow  the  ground,  and  that  in 
consideration  thereof,  J.  S.  shall  give  the  owner  of  the  soil  half 
the  crop,  J.  8.  may  maintain  trespassfor  treading  down  the  corn 
(9).  So  if  a  meadow  be  divided  annually  among  certain  persons 
by  lot,  th^n  after  the  several  portion  of  each  person  is  allotted, 
each  is  capable  of  maintaining  an  action  of  trespass  quarecJaih 
sum  fregit;  for  each  has  an  exclusive  interest  for  the  time^ 
The  plaintiff,  on  the6thof  June>  1804',  agreed  with  tbedefenr 
dant  for  the  purchase  of  a  standing  crop  of  mowing  grass^ 
then  growing  in  a  close  of  defendant's.  The  grass  was  to  be 
mowed,  and  made  into  bay,  by  the  plaintiff;  but  the  time  at 
which  the  mowing  was  to  begin  was  not  fixed.  Possession 
of  the  close  was  retained  by  the  defendant.  B/efore  the  plains 
tiff  had  done  an v  act  towards  carrying  the  agreement  into 
effecty  the  defendant  refused  to  complete  the  agreement  and 
sojd  the  grass  to  another  person,  whom  he  directed  to  cut 

a  Pyer.  285.  b.  pL  40.  e  Welshy.  Hall,  per  Powell,  J.  at  Wellfl, 
b  1  loBt  4.  b.  1700.  Salk.  MSS.  BuU.  N.  P.  85.      . 

c  Moor,  355.  pi.  483.  f  See  Cro.  Eliz.  421. 

d  Wilson  Y.  Mackretb,  3  Burr.  1824.  g  Crosby  v.  Wadtwortb,  6  East,  002. 


(1)  "  To  maintain  trespass,  it  is  essential  that  the  plaintiff  should 
have  exclusive  possession  at  the  time  of  the  injury  committed. 
Hence  trespcus  will  not  lie  for  entering  into  a  pew  or  seat  in  a  ohurch, 
because  the  plaintiff  has  not  the  exclusive  possession,  the  possession 
of  the  church  being  in  the  parson.'*  Per  Duller,  J.  1  T.  R.  430» 
The  proper  form  of  action  for  this  injury  is  an  action  of  trespasB  on 
the  case ;  to  support  which,  the  plaintiff  must  prove  a  right,  either 
by  a  faculty  or  oy  prescription,  which  supposes  a  faculty  havifig 
heen  formerly  gianted* 

(2)  In  such  case  the  owner  is  not  jointly  concerned  .in  the  growing 
corn,  but  is  to  have  half  after  it  is  reaped,  by  way  of  rent,  which 
may  be  of  other  things  than  money  :  although,  in  1  Inst.  142,  it  ift 
said,  it  cannot  he  of  the  profits  themselves.  But  that,  as  it  seems, 
must  be  tmderstood  of  the  natural  profits.    Bull.  N«  P.  85. 
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aod  cany  away  the  same.  Trespass  quare  ebmsmn  fregU 
was  brought,  statioff  in  the  declaratioD  that  the  cloee  was  in 
the  possession  of  the  plaintiff.  Lord  Ellenborougb,  C.  J. 
said,  that  as  the  plaintiff  appeared  to  have  been  entitled  (if 
entitled  at  all  under  the  agreement  stated)  to  the  exclusive 
enjoyment  of  the  crop  growing  on  the  land,  during  the  pro- 
per  period  of  its  full  growth,  and  until  it  was  cut  and  carried 
away,  he  might,  in  respect  of  such  exclusive  right,  maintain 
trespass  against  any  person  doing  the  acts  complained  of,  ac- 
cording to  the  authority  of  1  Inst  4.  b.  Fitz.  A  or.  Tres.  149., 
and  Bro.  Abr.  Tres.  273.,  and  Wilson  v.  Mackreth,  3  Burr. 
1896.  But  the  court  were  of  opinion,  that,  as  the  agreement  was 
by  parol,  it  was  competently  discharged  by  parol  while  it  re- 
mained executory,  and  that  on  this  ground  the  plaintiff  was 
not  entitled  to  recover. 

Where  trees  are  excepted  in  a  lease,  the  land  on  which 
they  grow  is  necessarily  excepted  also ;  consequently  if  the 
tenant  cut  down  the  trees,  the  landlord  mav  maintain  trespass 
for  breaking  his  dose  and  cutting  down  the  trees  ^  Wnere 
two  adjacent  fields  are  separated  by  a  hedge  and  ditch,  the 
hedge  primd  facie  belongs  to  the  owner  of  the  field,  in  which 
the  ditch  is  not  If  there  are  two  ditches,  one  on  each  side 
of  the  hedge,  then  the  ownership  of  the  hedge  must  be  ascer- 
tained by  proving  acts  of  ownership  ^  The  rule  about  ditch- 
ing is  this*:  a  person,  making  a  ditch,  cannot  cut  into  his 
neiffhboui^s  soil,  but  usually  be  cuts  it  to  the  very  extremibr 
of  his  own  land ;  he  is  of  course  bound  to  throw  the  soil 
which  he  digs  out,  upon  his  own  land,  and  often,  if  he  likes 
it,  he  plants  a  hedge  on  the  top  of  it ;  therefore,  if  he  after- 
waids  cuts  beyond  the  edge  of  the  ditch,  which  is  the  extre- 
mity of  his  land,  he  cuts  into  his  neighbour's  land,  and  is  a 
trespasser :  no  rule  about  four  feet  and  eight  feet  has  any 
thing  to  do  with  it  (3).  He  may  cut  the  thing  as  mucn 
wider  as  he  will,  if  he  enlarges  it  into  his  own  land. 

The  action  of  trespass'  quare  clausum /regit  is  a  local 
action.    Hence,  where  trespass  was  brought  for  entering  the 

h  RoUb  t.  Rock,  Somenet  Summ.  Aas.  k  P»r  Lawxence^  J.  in  VoiHm  t.  Millar, 

S  Q«o.  2.  per  Ftobjm,  J*  M8S.  3  Taunt  138. 

i  Per  Bayley,  J.  in  Ouy  t.  Weit,  So-  1  Doulaon  ▼.  Mattfaewt  and  anoUier, 

menet  Summ.  An.  1808.  4  T.  R.  503. 


(3)  It  had  been  contended,  that  the  party  to  whom  the  hedse  and 
ditch  belonged,  was  entitled  at  common  law  to  have  a  width  of  eight 
feet,  as  Uie  reasonable  width  for  the  base  of  his  bank  and  the  area  of 
his  ditch  together. 


TRESPASS.  IS17 

phintiiT's  house  in  Canada,  it  was  holden  that  the  action 
coald  not  be  maintained ;  Buller»  J.  observing,  ^'  it  is  now 
too  late  for  us  to  inquire  whether  it  were  wise  or  politic  to 
maker  a  distinction  between  transitory  and  local  actions;  it  is 
aufficient  for  the  courts,  that  the  law  has  settled  the  distinc- 
tion, and  that  an  action  quare  clausum  /regit  is  local.  We 
may  try  actions  here,  which  are  in  their  nature  transitoiy, 
though  arising  out  of  a  transaction  abroad,  but  not  such  as 
are  in  their  nature  local/*  The  action  of  trespass  et  et  armis . 
is  termed  a  possessory  action,  to  distinguish  it  from  those 
actions  in  which  the  plaintiff  must  shew  a  title.  Being 
founded  on  an  injury  to  the  possession,  it  is  essential  that  the  ' 
plaintiff  should  be  in  the  actual  possession  of  the  close  at  the 
time  when  the  injury  is  committed ;  but  as  against  a  stranger 
or  wrong-doer,  it  is  immaterial  whether  such  possession  be 
founded  on  a  good  title  or  not".  £ven  a  tortious  possession 
will  support  trespass  against  a  wrong-doer. 

The  plaintiff  declared  in  trespass  upon  his  .possession"; 
defendant  made  title,  and  gave  colour  to  the  plaintiff;  plain- 
tiff replied  de  injurid  8ud  praprid,  and  traversed  the  title  set 
out  by  the  defendant ;  and  upon  demurrer,  on  the  authority 
of  Goslin  V.  Williams,  P.  5  Geo.  1.,  the  court  held  this  a 
good  replication ;  for  it  lays  the  defendant's  title  out  of  the 
case,  and  then  it  stands  upon  the  plaintiff's  possession,  which 
is  enough  against  a  wrong^'doer^  and  the  plaintiff  need  not 
reply  a  title.  In  like  manner  it  was  holden%  that  plaintiff, 
in  possession  of  glebe  land  under  a  lease,  void  by  stat  13 
Eliz.  c.  30.  by  reason  of  the  rector^s  non-residence,  might 
maintain  trespass  against  a  wrone-doer  (4).  By  induction 
the  parson  is  put  into  possession  of  a  part  for  the  whole,  and 
may  maintain  an  action  for  a  trespass  on  the  glebe  land^  aU 
though  he  has  not  taken  actual  possession  of  it.  The  con- 
tractors  for  making  a  navigable  canal  having,  with  the  per- 
mission of  the  owner  of  the  soiU  erected  a  dam  of  earth  and 
wood  upon  his  close,  across  a  stream  there,  for  the  purpose 
of  completing  their  work,  have  a  possession  sufiScient  to  en- 
title them^  to  maintain  trespass  against  a  wrong-doer.  Where 
wood-lands,  and  the  timber  thereon,  belonged  to  the  crown, 

mSee  Dent  ▼.  OliTer,  Cio.  Jac.  123.         o  Oraham  ▼.  Peat,  1  Eait,  244. 
nCaiy  ▼.  Holt,  8tr.  1288.    U  East,    p  Bulwerr.  Bulwer,2B.  A:  A.  470. 
70.  n.  q  Djson  t.  Ck>Uick,  6  fi.  A:  A.  600. 


(4)  But  in  such  case,  a  rector  may  recover  in  ejectment  against 
hiir  lessee.    Frogmotton  v.  Scott,  2  East,  467. 
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and  the  plaintiff'  paid  a  nominal  rent  to  the  crown  for  the 
privilege  of  shootii^  the  game,  and  it  appeared  that  a  person 
by  leave  from  him  cut  and  took  away  the  grass  from  the 
aides ;  it  was  holden,  that  although  he  took  no  legal  estate 
from  the  crown  for  non-compliance  with  the  stat  I  Ann. 
c.  7.  s.  5.^  and  could  not  therefore  have  maintained  ejectment^ 
nor  even  have  retained  possession  as  against  the  crown ;  yet 
that  he  might  maintain  trespass  against  a  party  having  no 
title,  and  a  wrong*doer ;  held,  also,  that  payment  of  the  rent, 
the  exercise  of  the  privilege  of  shooting  over  the  land,  and 
the  cutting  of  the  grass-by  the  plaintiff's  permission  was  suf- 
6cient  evidence  to  go  to  a  jury,  and  for  them  to  find  that  he 
was  in  the  actual  possession  of  all  but  the  trees.  It  seems 
that  the  plaintiff  could  not  have  been  treated  by  the  crown  as 
an  intruder. 

If  a  man  be  disseised,  after  his  re-entry  he  may  have  an 
action  of  trespass  againdt  the  disseisor  for  any  trespass  done 
by  him  after  the  disseisin' ;  for  by  his  re-entry  his  possession 
is  restored  *ab  initio. 

By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is 
done,  is  no  trespasser,  unless  the  trespass  is  done  to  bis  use 
or  for  his  benefit,  and  then  his  agreement  subsequent  amounts 
to  a  command;  for  in  this  case,  omnis  ratihabitio retrotrahi- 
tur  et  mandato  aquiparatur» 

Although  every  person  has  of  common  right  a  liberty  of 
coming  into  a  public  market  for  the  purpose  of  baying  and 
sellings  yet  he  has  not  of  common  right  a  liberty  of  placing 
a  stall  there,  but  he  must  acquire  such  liberty  byacompen* 
satton,  which  is  called  stallage.  Hence  trespass  may  be 
nMintained  by  the  owner  of  the  soil  against  a  person  who  un- 
lawfully places  a  stall  in  the  market 

The  authority  of  the  preceding  case  was  recognised  in  the 
Mayor,  &c.  of  Norwich  v.  Swann,  2  Bl.  R.  1117.  where  it 
was  holden,  that  trespass  would  lie  for  setting  tables  in  a 
market  place  for  the  sale  of  goods  without  leave  of  the  owner 
of  the  soil. 

The  lord  or  owner  of  the  soil  may  maintain  trespass  against 
a  commoner*,  who  is  guilty  of  an  entry  on  the  common,  for 
the  purpose  of  chasing  the  conies  there;  for  the  commoner 
can  justify  an  entry  merely  for  the  purpose  of  using  hi> 
common. 

9 

% 

r  Harper  v.  Charlesworth,  4  B.  &C.    t  Mayor,  &c.  of  Northampton  y.  Ward, 

674.  3  Str.  12^.  1  Wils.  107. 

a  2  Rol.  Abr.  564.  pi.  6.  u  Hadesden  y.  Qorasdl,  Cio.  Jsc  IS6. 
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Tenants  in  common  ought  to  join  in  trespass  qwxre  claur 
turn  fregit^  for  if  one  tenant  in  common  bring  trespass  qtu 
cLfr.  without  his  companion,  it  maybe  pleaded  in  abate- 
ments 

In  trespass  vi  et  armis  for  taking  and  carrying  away  goods^ 
it  is  not  essentially  necessary  that  the  plaintiff  should,  at  ttie 
time  when  the  act  was  done  which  constitutes  the  trespass, 
have  the  actual  possession  of  the  thing  which  is  the  subject 
matter  of  the  trespass ;  it  is  sufficient,  if  he  has  a  constructive 
possession  in  respect  of  the  right  being  actually  vested  in  him. 
Hence^,  if  a  lord  be  entitled  to  a  waif  and  estray,  within  his 
manor,  he  may  before  seizure  maintain  trespass  against  a 
stranger  who  shall' take  away  the  waif  or  estray;  for  the 
right  is  in  the  lord,  and  a  constructive  possession,  in  respect 
of  the  thing  being  within  the  manor  of  which  he  is  lord. 
So  an  executor*  has  a  right  immediately  on  the  death  of  the 
testator,  and  this  right  draws  after  it  a  constructive  possession 
from  the  time  of  the  death  of  the  testator. 

If  a  man  gives  me  goods*,  which  are  at  York,  and  before  I 
have  possession  a  stranger  take  them,  yet  I  shall  have  tres- 
pass ;  because  by  the  gift  the  property  is  in  me,  to  which  the 
law  annexes  possession.  But  semble  that  the  gift  must  be 
by  deed  or  instrument  of  gift\ 

The  owner  of  a  piece  of  land  granted  liberty  to  AS  and 
his  heirs  to  build  a  bridge  on  his  land,  and  A.  covenanted  to 
build  a  bridge  for  public  use,  to  keep  it  in  repair,  and  not  to 
demand  toll.  The  bridge  was  built  by  A.  or  materials  pur« 
chased  at  his  expense :  part  of  the  materials  of  the  bridge 
having  been  taken  away  by  a  wrong-doer,  it  was  holden,  that 
the  public  had  only  a  license  to  make  use  of  the  materials 
while  they  formed  part  of  the  bridge  for  the  purpose  of  pas- 
sage ;  and  when  they  ceased  to  be  part  of  the  bridge,  A.'s 
original  property  in  them  reverted  to  him,  discharged  of  the 
right  of  user  by  the  public,  and  consequently  that  A.  might 
maintain  trespass  for  the  etspotiavU  against  the  Wrong-doer. 
In  like  manner,  if  the  owner  of  land  builds  houses',  and  marks 
out  a  street,  and  assigns  part  of  the  land  as  a  public  highway ; 
this  will  not  be  considered  as  a  transfer  of  the  absolute  pro- 
perty in  the  soil,  so  as  to  prevent  the  owner  from  maintain- 
mg  trespass  for  an  injury  to  the  soil,  e.  g.  for  placing  the  end 
of  a  bridge  thereon. 

z  Comyni*  Dig.  Abatement  (E.  10.)  b  Iiods  v.  SmaUpieoe,  2  B.  &  A.  S5K 

7  F.  N.  B.  91 .  b.  c  Hairison  y .  Pftrker,  6  Ea*t,  164. 

z  Fisher  ▼.  Young,  2  Bulstr,  268.  d  Lnde  y.  Sbtpberd,  8tr.  1004. 
a  Bro.  Atar.Tieipati,p].  303. 
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A  D  action  of  trespass  lies  against  any  person  who  gleans 
on  another*8  ground  after  harvest* ;  for  a  right  to  glean  can- 
not be  claimed  by  any  person  at  common  law.  Neither  have 
the  poor  of  a  parish  legally  settled  such  right. 

'I  respass  will  lie'  against  a  peace-officer  who  seizes  goods 
under  a  search-warranty  not  specified  therein.  In  this  case,  the 
articles  specified  were  under  a  videlicet;  and  the  court  said, 
if  the  articles  not  specified  in  the  warrant  which  had  been 
seized,  had  been  necessary  to  identify  the  other  enumerated 
articles,  they  might  have  considered  the  officer  as  justifiable, 
inasmuch  as  then  he  would  have  had  a  reasonable  ground  for 
seizure.  Though  the  freehold  of  the  church-yard  is  the  par- 
son's, trespass  lies  at  the  suit  of  a  person  at  whose  expense  a 
tomb-stone  has  been  erected,  against  a  person  who  wrong- 
fully removes  it  from  the  church-yard  and  erases  the  inscrip- 
tion>. 

It  is  a  direct  trespass  to  injure  the  person  of  another,  by 
driving  a  carriage  against  the  carriage  wherein  such  person 
is  sittmg,  although  the  last  mentioned  carriage  be  not  the 
property  nor  in  the  possession  of  the  person  iiyured^  And 
although  if  a  person  does  an  injury  by  an  unavoidable  acci- 
dent, an  action  does  not  lie,  vet  if  any  blame  attaches  to  him, 
although  he  be  innocent  of  any  intention  to  injure,  as  if  he 
drive  a  horse  too  spirited  or  pull  the  wrong  rein',  or  use  im- 
perfect harness,  and  the  horse  taking  fright  kills  another  borK, 
then  trespass  may  be  maintained. 


IL  Where  Trespass  cannot  be  mahdained. 

If  the  entry  be  warranted  by  law,  it  is  not  a  trespass. 
Such  is  an  entry  to  demand  rent  due  for  the  enjoyment  of 
the  land,  to  take  and  cariy  off  tithes  after  they  have  been  set 
forth,  or  to  distrain  for  rent  arrear  or  damage  feasant.  So  a 
person  may  justify  the  following  a  fox  with  hounds  over  the 
grounds  of  another,  if  there  be  not  any  further  injury  com- 
mitted than  is  absolutely  necessary  for  the  killing  the  foxS 
but  a  person  may  not  enter  the  grounds  of  another  merely 

e  Steel  ▼.  Houghton  and  Wife,  per  Ld.  g  Spooner  ▼.  Brewiter,  3  Bingb.  136. 

Lougbboiougb,  C.  J.,  Heath,  J.,  and  b  Hooper  and  Wife  t.  Reere,  7  Tannl. 

Wilton,  J. }  dissenUente  Gould,  J.,        698. 

IU.Bl.5].  i  Wakeman  t.  RoUmod,  1  Binsb. 
f  CroKier  Y.  Candy,  B.  R.  H.  T.7  &  8       213. 

Geo.  4.  k  Qundiy  t.  Felthsm,  1  T.  R.'Si. 
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for  the  sporC  and  diversion  of  the  chase*.  One  tenant  in  com* 
inon  cannot  bring  an  action  of  trespass  against  his  co-tenant, 
because  each  of  them  may  enter  and  occupy  in  common,  &c. 
per  my  et  per  tout^  the  lands  and  tenements  which  they  hold 
in  common*.  So  if  from  the  finding  of  the  jury  it  appear  to  be 
a  tenancy  in  common";  judgment  shall  be  given  for  de- 
fendant, although  the  issue  be  found  against  him.  Bargainee 
cannot  maintain  trespass  before  entry  and  actual  possessions 
If  A.  make  a  lease  for  yearsi*.  excepting  the  trees,  and  had 
afterwards  an  intention  to  sell  them,  the  law  gives  the  lessor, 
and  those  who  would  buy,  power  as  incident  to  the  excep* 
tion  to  enter  and  shew  the  trees  to  those  who  would  buy 
them,  for  without  sight  none  would  buy,  and  without  entry 
none  could  see.  A  lessor,  during  the  term,  cut  down  some 
oak  pollards  growing  upon  the  demised  premises  which  were 
unfit  for  timber :  it  was  holdenS  that  as  tenant  for  life  or  years 
would  have  been  entitled  to  them,  if  they  had  been  blown 
down,  and  was  entitled  to  the  usufruct  of  them  during  the 
term,  the  lessor  could  not,  by  wrongfully  severing  them,  ac- 
quire any  right  to  them ;  and,  consequently,  that  he  or  his 
vendee  could  not  maintain  trespass  against  the  tenant  for 
taking  them.  The  plaintiff  was  the  landlord  of  a  house', 
which  he  let  to  A.  ready  furnished,  and  the  lease  contained  a 
schedule  of  the  furniture.  An  execution  issued  against  A. 
under  which  defendant,  as  sheriff,  seized  part  of  the  furniture, 
although  notice  was  given  to  the  officer  that  it  was  the  pro- 
perty of  plaintiff;  plaintiff  brought  trespass.  Adjudged  per 
cur.  that  it  would  not  lie. 

Trewaas  will  not  lie  by  the  assignees  of  a  bankrupt  against 
a  sheriff'  for  taking  the  goods  of  a  bankrupt  in  execution, 
after  an  act  of  bankruptcy,  and  before  the  issuing  of  the  com- 
mission,  notwithstandmg  he  sells  them  after  the  issuing  of  the 
commission,  and  after  the  provisional  assignment,  and  notice 
from  the  provisional  assignee  not  to  sell. 

Condemnation  of  goods  in  the  Exchequer  is  so  conclusive 
and  so  alters  the  propertyt  that  trespass  will  not  lie  against 
the  officer  for  seizing  the  goods  condemned ;  for  the  condem* 

1  Earl  of  Enex  t.  Capel,  Hertford  Sum.  p  Liford*i  caie,  last  resolution,  1 1  Rep. 

Ass.  1809.  Ld.  Elleoborougb,  C.  J.,  52.  a 

%  Cbttty,  Game,  1381 .     And  see  the  q  Channoa  ▼.  Ptitcb,  A  B.  Ic  C.  897. 

remarks  there  of  the  C.  J.  on  Oundry  r  Ward  ▼.  Macauley  and  another,  4  T. 

▼.  Feltham.  R.  489. 

m  Litt.  Sec.  323.  s  Smith  y.  Milles,  1  T.  R.  476. 

n  Benington  Y.  Do.  Cro.  Eliz.  157.  t  8cott  y.  Shearman  k  another,  2  Bl. 

a  Admitted  Lutwich  r.  Mitton»  Cfo.  R.977. 

Jac.  004. 

yoL  fl.  Tt 


\S^9  TRESPASS. 

nation  has  relation  to  the  time  of  setzure^  at  which  time  the 
goods  were  the  goods  of  the  king  and  not  of  the  plaintiff. 

If  a  ship  be  seized  as  forfeited  under  the  navigation  act% 
12  Car.  2  c.  18.  by  a  governor  of  a  foreign  country  belonging 
to  Great  Britain,  the  owner  cannot  maintain  trespass  against 
the  party  seizing,  although  the  latter  do  not  proceed  to  con- 
demnation ;  •  for  by  the  forfeiture  the  property  is  divested 
out  of  the  owner.  So  where  a  ship  is  bond  fide  seized  as  a 
prize,  the  owner  cannot*  sustain  an  action  in  a  court  of  com- 
mon law  for  the  seisure,  though  she  be  released  without  any 
suit  being  instituted  against  her,  his  remedy,  if  any,  being 
in  the  court  of  admiralty. 

Trespass  cannot  be  maintained  for  taking  an  excessive  dis- 
tress, where  the  distress  is  lawful,  the  whole  being  one  entire 
acf.  Neither  will  trespass  lie  for  an  irregular  distress,  where 
the  irregularity  complained  of  is  not  in  itself  an  act  of  tres- 

f>ass%  but  consists  merely  in  the  omission  of  some  of  the 
brms  required  in  conducting  the  distress,  such  as  not  pro- 
curing goods  to  be  appraised  before  they  are  sold  (5). 

u  WiHctm  and  others  r.  Despard, ST.  y  Lynne  v. Moody, 2  Str.  851. 

,  R.  112.  s  Messing  t.  Kemble,  2  Camp.  N.  P.  C. 
X  Faith  ▼.  Peaxsoni  4  Camp.  M.  P.O.        116. 
357.  2  Marsh,  133. 


(5)  The  true  construction  of  the  provision  in  11  G.  2.  c.  19. 
s.  19.  that  the  party  may  recover  a  compensation  for  the  special  da- 
mage which  he  sustains  by  an  irregular'  distress,  *^  in  <m  action  of 
trespass^  or  on  the  cow,**  (see  ante,  p.  678,)  is,  that  he  must  bring 
fre8peu9,  if  the  injury  be  a  trespass;  and  due,  if  it  he  the  subject 
matter  of  an  action  on  the  case.  The  nature  of  the  irreralarity 
must  determine  the  form  of  action.  Hence  for  an  irregulanty  con- 
sisting in  the  omission  to  appraise  the  goods  before  they  were  sold, 
the  action  ought   to  be  an  action  on   the  case.    But  where  the 

Earty  remained  in  possession  of  the  goods  in  the  plaintiff's  house 
eyond  the  five  days,  and  then  removed  the  goods,  it  was  holden, 
that  trespass  was  maintainable ;  Ld.  Ellenboroogh  being  of  opinioQ, 
that  the  removal  of  the  goods  was  a  distinct,  subsequent,  and  sub- 
stantive act  of  trespass ;  and  Barley,  J.  conceiving,  that  although 
the  party  was  warranted  in  removing  the  goods,  yet  the  acticm  womd 
lie  tor  remaining  in  possession  beyond  the  five  days,  that  being  a 
new  act  of  trespass ;  and  that  damages  might  be  given  for  such 
continuance,  although  the  party  was  not  a  trespasser  during  the  ^ye 
days.  Lord  Ellenborough  observed,  that  he  could  not  understand 
the  statute  as  giving  an  option  to  maintain  trespass,  where  trespass 
would  not  lie  by  the  rules  of  the  common  law ;  but  as  giving  an 
election  to  bring  trespass,  where  trespass  was  the  proper  remedy. 
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Neither  will  it  lie  against  an  officer  for  taking  goods  or 
cattle  by  virtue  of  a  replevins  unless  a  claim  of  property  be 
made  at  the  time  when  the  officer  comes  to  demand  them. 

If  a  person  rated  to  the  poor,  object  to  the  rate*,  e,  g.  be- 
cause it  is  a  prospective  rate,  he  ought  to  appeal  to  the  next 
sessions;  and  if  he  do  not,  he  cannot  maintain  trespass 
against  the  overseers  of  the  poor,  who  distrain  On  him  for 
non-payment  of  the  rate.    . 

,  A  trespasser  knowing  that  spring  guns  were  set  in  a 
wood,  although  he  may  be  ignorant  of  the  particular  spots 
where  they  are  placed,  cannot  maintain^  an  action  for  an 
injury  received  in  consequence  of  his  accidentally  treading 
on  a  latent  wire  communicating  with  a  spring  gun,  and  there- 
by letting  it  off. 

The  house  of  the  plaintiif,  an  uncertificated  bankrupt, 
was  broken  open,  and  effects  acquired  by  him,  subsequently 
to  his  bankruptcy,  were  taken  by  the  defendants,  who  had 
become  his  creditors  since  the  bankruptcy,  and  did  not  know 
who  were  the  assignees  under  the  bankruptcy.  The  bank- 
rupt having  sued  the  defendants  in  trespass,  they  obtained, 
after  a  rule  for  plea,  a  surrender  of  the  assignees'  interest  in 
the  effects  seized:  it  was  holden'  that  this  was  a  ratifi- 
cation of  the  seizure,  and  that  the  plaintiff  could  not  recover. 
So  where  the  assigned  of  an  uncertificated  bankrupt,  by 
agreement,  for  a  valuable  consideration  paid  to  them  by  a 
third  person,  had  left  the  bankrupt's  furniture,  &c.  in  his 
possession,  and  afterwards,  notwithstanding  such  agreement, 
seized  the  same,  it  was  hoIden«  that  they  were  justified  in  so 
doing,  an  uncertificated  bankrupt  not  being  entitled  to  retain 
any  property  against  his  assignees. 

a  IVr  Holt,  C.  J.  in  Hallett  v.  Bjrrt,  d  HuH  v.  PickeneriU^  1  Brod.  k  Bing. 

CarUi.3Sl.  282. 

b  Dumnt  y.  Bojs,  6  T.  R.  580.  e  Nias  v.  AdamsoD,  3  B.  &  A.  225. 
c  Ilott  y.  Wilket,  3  B.  A:  A.  304. 


and  case  where  case.  Winterboum  v.  Morgan,  B.  R.  Trin.  T, 
1809.  MS.  11  East,  395.  S.  C.  See  Etherton  v.  Popplewell,  ante 
p.  678,  9.  If  a  sheriff  continues  in  possession  after  the  return- 
day  of  the  writ,  that  irregularity  makes  him  a  trespasser  ah  initio^ 
but  will  not  support  the  allegation  of  a  new  trespass  committed  by 
him  after  the  acts  which  he  justifies  under  the  execution.  Aitken- 
head  v.  Blades,  5  Taunt.  198. 
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Venue. — Tu  c  action  of  trespass  qnare  datuum  f regit  is  a 
local  action,  and  consequently  the  venue  roust  be  laid  in  the 
county  where  the  land  lies ;  for  otherwise  the  plaintiff,  on 
the  general  issue,  may  be  nonsuited  at  the  trial ;  but  trespass 
for  taking  goods  is  transitory,  and  the  venue  may  be  laid  in 
any  county  ;  subject,  however,  to  its  being  changed  upon  an 
application  to  the  court,  supported  by  the  usaal  aflBdavit,  if 
not  laid  in  the  county  where  the  action  arose. 

The  declaration  ought  to  allege  the  commission  of  the 
fact  directly  and  positively,  and  not  by  way  of  recital,  e.  g, 
for  thai  on  such  a  day  the  defendant  broke  and  entered  the 
plaintiff's  close,  and  not  for  that  whereas^  &c«;  an  excep- 
tion, however,  to  the  declaration  for  this  fault  must  be  made 
by  special  demurrer;  because,  though  formerly,  in  proceed- 
ings by  bill,  the  Court  of  King's  Bench  used  to  reverse  the 
judgment  on  writ  of  erroK,  or  arrest  the  judgment  on  motion 
for  declaring  with  a  recital,  yet  now  the  court  will  permit 
the  plaintiff,  even  after  verdict,  to  amend  the  declaration  by  a 
right  bill,  the  time  of  61ing  whereof  the  court  will  not  in- 
quire into^.  In  proceedings  by  original,  an  objection  on  the 
ground  of  having  declared  with  a  recital  cannot  be  sustained 
even  on  special  demurrer^,  because  the  writ  being  set  out  in 
the  declaration,  the  count-part  of  the  declaration  will  be 
aided  and  made  good  by  the  recital  of  the  writ^ 

Day. — It  is  not  necessary  to  state  the  precise  day  on  which 
the  trespass  was  committed ;  it  will  be  sufficient  to  insert  any 
day  before  the  commencement  of  the  action. 

Formerly,  in  order  to  avoid  the  necessity  of  bringing  se- 
veral actions,  it  was  usual  for  the  plaintiff,  in  cases  wnere 
the  nature  of  the  trespass  permitted  it  (6),  to  declare  with 
a  continuando^  as  it  was  termed,  that  is,  that  defendant  on 
such  a  day  committed  certain  trespasses  (specifying  them), 
continuing  the  same  trespasses  from  such  a  aay  to  such  a  day. 


f  Bri0  ▼.  Slieriff,  Cro.  Eliz.  607.  h  White  y.  Shaw,  2  Wilt.  203. 

g  Str.  1161.  1162.  i    White  ▼.  Shaw,  2  WUi.  203. 


(6)  Treading  down  and  consumino;  grass,  &c«  with  cattle,  was 
considered  as  a  trespass  which  lay  m  continuance ;  but  talcing  a 
horse,  killing  a  dog,  cutting  down  a  tree,  and  the  like^  bein^  acts, 
which,  when  executed,  could  not  be  repeated,  as  they  terminated 
upon  the  commission  of  themi  were  holden  not  to  lie  in  continoance. 
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ai  cBvers  days  and  times,"  and  if,  as  was  generally  the  case, 
tbe  declaration  contained  a  charge  for  some  acts  wbich  did 
not  lie  in  continuance  ,  as  well  as  for  some  which  did»  *then 
the  continuing  was  expressly  confined  to  those  trespasses 
which  did  lie  in  continuance  (7).  This  was  the  regular 
mode  of  declaring,  but  it  frequently  happened^  through  in« 
advertence,  that  the  continuando  was  not  so  restrained,  but 
was  applied  to  all  tbe  trespasses  by  the  general  words  trans- 
gressiones  prtEdictas  eontinuandoj  in  which  case  objections 
used  to  be  made ;  but  the  courts,  in  order  to  prevent  judg-  ^ 
nients  being  arrested  on  this  ground,  laid  down  a  rule*^,  that 
where  several  trespasses  were  laid  in  one  declaration,  some 
of  which  might  be  laid  with  a  continuando,  and  some  not, 
and  the  continuando,  instead  of  being  confined  to  such  as 
lay  in  continuance,  went  to  all,  tbe  court,  after  verdict, 
would  restrain  tbe  continuando  by  intendment  to  those 
trespasses  which  might  be  laid  with  a  continuando.  So 
where  tbe  declaration*  charged  the  defendant  with  having 
taken,  on  a  certain  day,  ten  loads  of  wheat,  ten  loads  of 
barley,  and  ten  loads  of  oats,  with  a  continuando  of  the  said 
trespass,  from  the  /irst-mentioned  day  to  a  subsequent  day : 
on  writ  of  error,  it  was  assigned  for  error  that  tbe  continu- 
ando was  improper;  but  the  court  being  of  opinion,  that 
several  things  being  alleged  which  might  be  done  at  several 
times,  although  the  trespass  were  laid  on  the  first  day,  yet 
the  continuando  should  make  distribution  thereof,  that  part 
was  done  at  one  day,  and  part  at  another,  within  the  time 
declared  of. 

And  in  one  case",  where  tbe  plaintiff,  in  declaring  against 
defendant  for  several  trespasses,  had  confined  tbe  continu- 
ando to  two  trespasses,  one  of  which  ought  not  to  have 
been  laid  with  a  continuando;  it  was  holden,  that  although 
the  plaintiff  by  this  mode  of  declaring  had  precluded  the 
court  from  aiding  tbe  declaration  by  the  usual  intendment^ 

k  Qillam  ▼.  Clayton,  3  Lev.  93.  Brook    1   Butler  y.  Hedges,  1  Lev.  210. 
▼.  Bisbopp,  Salk.  639.  m  Footleroy  y.  Aylmer,  Ld.  Raym.  239. 


(7)  See  Co.  Cnt,  tit.  Trespass,  pi.  4.  where  the  declaratioa  stated, 
that  the  defendant,  on  such  a  day,  broke  the  close  of  the  plaintiff, 
and  eat  up,  trod  down,  and  consumed  the  grass  there  growing,  with 
cattle,  and  continuing  the  said  trespass  as  to  the  eating  up,  tread- 
ing down,  and  consuming  the  said  grass  from  the  d^y  aforesaid  until 
such  a  day,  &c. 
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yet  tbey  would  intend  that  the  jury  had  not  given  any  da^ 
mages  for.the  continuando  (8). 

The  form  of  declaring  with  a  continuando  has  fallen  into 
disuse,  the  language  of  the  modern  declarations  being,  **  that 
defendant,  on  sucn  a  day,  in  such  a  year,  and  on  divers 
other  days  and  times,  between  that  day  and  the  day  of  the 
commencement  of  the  suit,  committed  several  trespasses.*' 
It  will  be  perceived,  that  the  principal  object  of  the  ancient 
and  modem  form  is  the  same,  viz.  to  comprehend  several 
trespasses  under  one  declaration.  In  substance,  also,  both 
forms  are  the  same :  but  the  modern  form  is  more  concise, 
and  it  is  attended  with  this  further  advantage,  that  it  does 
not  afford  any  scope  for  those  nice  and  subtle  objections, 
which  used  to  be  raised  on  the  difference  between  acts  which 
lay  in  continuance  and  acts  which  did  not  (9).  Still,  how- 
ever, care  must  be  taken  not  to  allege  that  defendant  com- 
mitted a  single  act,  or  an  act  which  terminated  in  itself,  on 
divers  days  and  times,  for  that  would  be  absurd',  and  afford 
just  cause  for  special  demurrer. 

Although  in  trespass  quare  clausum  fregit  the  plaintiff 
may  declare  generally  without  naming  the  close*,  yet,  in 
trespass  for  taking  goods,  it  has  been  uniformly  holden,  that 

D  See  English  v.  Funer,  0  East,  395.  o  2  Bl.  1089. 

ante^  n.(8). 


(8)  It  was  admitted  that  this  continuaDdo  would  hav«  been  bad 
on  demurrer.  So,  at  the  present  day,  if  a  declaration  charges  the 
defendant  with  havine  committed  one  entire  individual  act,  c.  g. 
an  assault  on  such  a  day,  and  <m  divert  other  days  and  times  be- 
tween that  day  and  the  commencement  of  the  suit,  the  declaration 
will  be  bad  on  special  demurrer.  English  t.  Purser,  6  East,  395. 
recognisine  Mitchell  v.  Neal,  Cowp.  828. ;  but  in  such  case,  if,  in- 
stead of  the  words  "  made  an  assault,"  the  word  "  assaulted"  be 
used,  then  the  declaration  will  be  good ;  because  that  may  mean 
that  the  defendant  committed  so  many  different  assaults  on  the 
different  days.  Burgess  v.  Freelove,  2  Bos.  and  Pul.  425.  explained 
by  Ellenborougb,  C.  J.  in  English  v.  Purser. 

(9)  If  by  continuance,  as  applied  to  this  subject,  trespasses 
without  any  intermission  were  to  be  understood,  it  is  scarcely  possi- 
ble to  conceive  many  acts  of  which  continuance,  in  this  strict  sense, 
could  justly*  be  predicated.  Consuming  and  spoiling  grass,  &c. 
with  cattle,  which  may  be  presumed  to  be  levant  and  coucbant  on 
the  land,  day  and  night,  is  one  instance,  but  it  would  be  diflkult 
to  enjimerate  many  more. 
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the  goods  must  be  8peci6edi*,  and  an  omission  in  this  respect 
will  not  be  aided  even  by  verdict^. 

The  declaration  must  also  state,  that  the  land  or  goods 
were  the  plaintiff's  land  or  goods ;  bence»  if  the  words  ^*  of 
the  plaintiff"  or  ^'  his"  be  omitted,  the  declaration  will  be 
bad ;  but  this  omission  may  be  aided  by  pleading  over'. 

But  in  declarations  for  taking  ^mmals/era  naiurast  it  must 
be  stated,  that  the  animals  were  either  dead,  tame,  or  con- 
fined ;  otherwise  property  in  the  plaintiff  cannot  be  allied ; 
at  least  such  ^l^tion  will  be  bad  on  demurrer. 

In  trespass  for  taking  duos  damns  ipsius  plaintiff  in  a  cer- 
tain close  of  the  plaintiff,  called  the  park* ;  on  general  de- 
murrer, the  declaration  was  holden  to  be  bad,  because  a 
person  cannot  have  property  in  deer,  unless  they  are  tame 
and  reclaimed  (10). 

The  value  of  fixtures  may  be  recovered  under  the  terms, 
**  goods,  chattels,  and  effects,"  in  a  declaration  in  trespass'. 

As  to  the  necessity  of  alleging  the  trespass  vi  et  armu  and 
contra  pacem^  see  ante,  p.  99,  SO. 

p  5  Rep.  34.  b.  r  See  an  Instance  of  this    kind   in 

q  Wyatt  y.  E«ington,  Str.  687.  Bertie  Brooke  ▼.  Brooke,  1  Sidf.  184. 

Y.  Pickering,  4  Bnrr.  3465.  t  BlaUock  v.  EasUy,  3  Lev.  227. 

t  Pitt  T.  Shew>  4  B.  &  A.  206. 


(10)  John  Rough  being  convicted  on  an  indictment  for  stealing  a 
pheasant*,  value  40«.  of  the  goods  and  chattels  of  H.  S.,  all  the 
judges,  on  a  second  conference,  in  Easter  Term,  1779,  after  much 
delnite  and  difference  of  opinion,  agreed  that  the  conviction  was 
bad;  for  in  cases  of  larceny  of  animals /^r^e  natatiBy  the  indictment 
must  shew  that  they  were  either  dead,  tame,  or  confined ;  otherwise 
they  must  be  presumed  to  be  in  their  original  state  ;  and  that  it  is 
not  sufficient  to  add  **  of  the  goods  and  chattels*'  of  such  an  one. 

•  Roagfa's  ease,  Surrey  Lent  Ass.  1779.  Bull.  J.  2  East,  P.  C.  607. 
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IV.  Of  the  Pleadings. 
1,  Of  the  General  Itnte,  and  what  may  he  given  m  Evidence  under  iL 

The  general  issue  in  this  action  is,  noiguiliy* 

Id  trespass  qnare  clausum  fregii,  the  defendant  may,  in 
all  cases  upon  not  gtuUy^  give  evidence  of  titled  e.  g.  that 
tbe  soil  and  freehold  was  his  (II),  or  that  the  right  <n  free* 
hold  was  in  J.  S.,  and  that  defendant  by  bis  command  en- 
tered, &c*.  So  a  lease  for  years'^  may  bie  given  in  evidence 
under  the  general  issue,  but  not  a  lease  at  will*,  for  that  is 
like  a  license  which  may  be  countermanded. 

By  Stat.  11  6.  $•  c.  19.  s.  91«  **  In  actions  of  trespass 
brought  against  any  person  entitled  to  rents  or  services  of 
any  kind,  their  bailiff  or  receiver,  or  other  person,  relating 
to  an  entry  by  virtue  of  this  act,  or  otherwise,  upon  the 
premises^  chargeable  with  such  rents  or  services,  or  to  any 
distresgf  or  seizure,  sale,  or  disposal  of  any  goods  or  chattels 
thereupon^  the  defendants  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence."  In  a  case  where  rent 
being  in  arrear*,  the  tenant  had  removed  his  goods  clandes- 
tinely from  the  demised  premises,  but  the  landlord  had  seized 
them  as  a  distress  within  thirty  days,  as  allowed  by  tbe  pre- 
ceding Stat  II  6.  2.  c.  19.  s.  I.  it  was  holden,  that  to  an 
action  of  trespass  brought  by  the  tenant  against  the  landlord 
for  such  seizure,  the  defendant  could  not  give  the  special 
matter  in  evidence  upon  the  general  issue  by  virtue  of  the 
preceding  clause  (s.  21);  for  tluit  clause  is  conflned  to  those 
cases  where  the  distress  is  made  upon  the  premises  demised. 
In  this  case,  the  defence  must  be  pleaded  specially^ 

Where  the  defendant,  or  he  under  whom  the  defendant 
claims,  does  not  claim  the  property  and  right  to  possession 

u  Dodd  V.  Kyffin,  7  T.  R.  354.  Argent    y  Bro.  General  Iisue,  pL  BS. 

Y.  Dunrant,  8  T.  R.  403.  x  lb. 

X  Gilb.  Eyid.  258.  recognized  by  Law-    a  Vaughan  ▼.  Dam,  I  Esp.  N.  P.  C. 

rence,  J.  in  Aigent  t.  Durrant,  8  T.        257.  Roolce,  J. 

R.  405.  b  Fumeaux   ▼.  Fottieiby,    4  Campb. 

136.    Ld.  EUenborougb,  C.J. 


(11)  Where  libenim  tenementum  is  given  in  evidence  under  the 
general  issue,  it  is  competent  to  the  plaintiff  to  answer  it  by  evidence 
of  any  matter  which  might  have  been  f^eaded  by  way  of  reply  to 
the  plea  of  liberum  tenementum. 
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tn  ike  unl^  but  a  particular  benefit  only,  a  profit  a  prendre^ 
as  a  right  of  common^,  or  an  easementi  as  a  right  of  way, 
(whether  private  or  public',  is  immaterial,)  such  claim  ought 
to  be  pleaded  specially,  and  cannot  be  given  in  evidence  upon 
the  general  issue. 

Trespass  for  nailing  trees  against  the  plaintiff^  virallc;  af- 
ter not  guilty  pleaded,  and  verdict  for  the  plaintiff,  it  ap- 
peared, on  a  case  reserved,  that  the  plaintiff  was  possessed 
of  a  fi^reen-house,  the  back-virall  whereof  adjoined  to  the 
defendant's  close,  and  that  the  defendant  nailed  the  trees 
growing  in  his  close,  to  the  wall  of  the  green-house,  which 
was  the  absolute  property  of  the  plaintiff,  and  that  the  de- 
fendant had  used  so  to  nail  his  trees  for  SO  vears  last  past, 
without  interruption;  it  was  insisted  that  this  long  usage 
was  a  possession  of  the  back  part  of  the  wall  in  the  de- 
fendant, though  the  property  of  the  wall  was  in  the  plain- 
tiff; but  it  was  resolved,  that  this  was  no  possession  in  the 
defendant,  but  an  easement  only,  and  coula  not  be  given  in 
evidence  upon  the  general  issue;  for  whoever  claims  an 
easement  must  plead  it  specially  (12);  judgment  for  plaintiff, 
Gould,  J.  adding,  ^  suppose  the  wall  falls  down,  it  being  the 
plaintiff's  property  and  fence  next  to  the  defendant's  close, 
the  plaintiff  must  rebuild  it,  or  the  defendant  might  have  an 
action  against  him." 

In  trespass  for  taking  goods':  that  defendant  took  the 
goods  as  a  deodand  must  be  specially  pleaded,  and  cannot  be 
given  in  evidence  under  the  general  issue. 

2.  Aecord  and  Satb/action, 

Accord  and  satisfaction,  being  a  good  plea  in  all  actions 
where  damages  only  are  to  be  recovered,  is  consequently  a 

c  1  lust.  282.  b  283.  a.  3.  2  Wilt.  173.  Bae.  Abr.  Ut.  T^ei- 

d  Selman  v.  Cottrtoey,  Tria.  14  O.  2.  pan,  (H)  S.  C. 

C.  B.  Viner,  Evidence,  Z.  a.  pi.  91.  f  Dryer  y.  Mills,  Middx.  Sitt.  Parker 

e  Hawkins  y.  Wallis,  C.  B.Trin.  3  O.  C.J.  8tr.61. 


(12)  '*  The  long  enjoyment  in  this  case  would  perhaps  have  been 
evidence  of  a  license  to  nail  fruit  trees  to  the  wall,  in  case  a  license 
had  been  pleaded  ;  but  if  this  should  be  allowed  to  be  evidence  of 
such  an  actual  possession  of  the. wall  in  the  defendant  as  to  oust  the 
plaintiff  of  his  possession,  it  would  tend  to  iatrodace  a  confusion  of 
property ;  for  it  is  the  constant  practice  in  all  places  for  persons  to 
nail  fruit  trees  to  the  walls  of  their  neighbours.**  Per  Pratt,  C.  J«, 
S«  C.    Bac.  Abr.  tit.  Trespass,  (H.) 
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{rood  pka  ill  trespuss^ ;  but  a  plea  of  accord,  without  aatift- 
factioni  cannot  be  supported.  Hence,  in  trespass  for  taking 
cattle,  it  cannot  be  pleaded,  that  it  was  agreed  ^*  thafpiam- 
t^  should  fuwe  hU  cattle  wain  ^  ;**  for  this  is  no  satisiaction 
for  the  injury  done.  So  where  to  trespass  for  breaking  and 
entering  the  plaintifTs  close,  the  defendant  pleaded  ''that 
in  Easter  term^  in  the  Slst  year  of  the  present  reign,  the 
plaintiff  declared  against  the  defendant  in  this  cause  for  the 
seve^  trespasses  above  supposed  by  the  defendant  to  have 
been  done ;  and  that  afterwards,  and  before  plea  pleaded  in 
this  cause,  to  wit,  on  such  a  day,  it  was  agreed  between  the 
plaintiQT  and  defendant,  in  respect  to  an  action  then  lately 
commenced  between  them,  which  was  that  day  settled,  as 
follows:  that  the  defendant  was  to  pa^  \L\9.  on  account 
of  the  matter  in  dispute,  and  the  plaintiff  was  to  pay  the 
law  charges ;  and  further,  that  whatsoever  disputes  theo 
were,  or  had,  or  might  be,  in  being,  touching  suits  or  ac- 
tions, to  the  day  of  the  dale  of  the  said  agreement,  should 
cease  and  terminate  for  ever;  and  they  Further  agreed  to 
bind  themselves  in  the  sum  of  1002.,  whoever  should  com- 
mence an  action  or  suit,  in  respect  to  any  thing  in  being  to 
the  then  present  day.**  It  was  then  averred,  tnat  the  pre- 
sent action,  and  the  action  in  the  agreement  mentioned, 
were  the  same.  On  demurrer  to  this  plea,  it  was  contended, 
in  support  of  the  plea,  on  the  authority  of  an  admission  in 
Reniger  v.  Fogassa^  that  the  agreement,  which  is  an  effec- 
tual plea  in  bar,  is  either  such  an  agreement  as  is  executed 
and  satisfied  with  a  recom pence  in  fact,  or  with  an  action  or 
other  remedy  to  execute  it,  and  to  recover  a  recony^ence; 
that  here  the  parties  agreed  to  bind  themselves  in  the  penalty 
of  100/.  to  abide  bv  their  accord ;  that,  therefore,  was  a  new 
remedy,  which  fell  directly  within  the  authority  cited.  But 
the  count  were  of  opinion  that  the  plea  was  bad,  Ashhurst,  J. 
observing,  that  *'  supposing  the  proposition  were  true,  that 
whenever  the  agreement  is  such,  for  the  breach  of  which  an 
action  might  be  maintained,  [it  may  be  pleaded  in  bar,]]  yet 
it  is  incumbent  on  the  party  pleading  it,  to  shew  that  an 
action  could  have  been  supported  on  it.  In  order  to  found 
an  action  on  this  agreement,  the  plaintiff  must  have  stated 
not  only  the  agreement,  but  also  that  he  tendered  an  obliga- 
tion in  1002L,  ready  executed  to  the  defendant^  and  that  the 
defendant  refused  to  execute,  &c.  but  no  action  could  have 
been  sustained  on  this  G(xitract,  without  that  previous,  step, 
which  is  not  pleaded  here.*' 

g  9  Rep.  78,  a.  i   James  v.  David,  5  T.  R.  141. 

b  1  Roll.  Abr.  128.  Accord  (A.)  pi.  7.      k  Plowd.  5, 11.  b.   . 
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3.  The  Common  Bar^  or  Liberum  Tenem^ntum* 

Formerly  in  trespass  in  C.  B.»  and  in  proceeding  by  origi- 
nal in  B.  K.,  the  writ  which  plaintiff  sued  out  was  a  general 
writ  of  quare  clausum  Jr^it  in  A.  Hence  the  declaration 
was  general,  it  being  a  rule  that  the  declaration  ought  to 
pursue  the  writ,  and  could  not  be  extended  beyond  it»  This 
imposed  a  hardship  on  the  defendant,  who  wa3  compelled 
to  answer  a  general  charged  To  ob?iate  this  inconveniencei, 
and  to  compel  the  plaintiff  to  ascertain  with  exactness  the 
place  in  which  he  alleged  the  trespass,  a  method  was  devised 
of  permitting  the  defendant  to  plead  what  is  called  the  com- 
mon bar,  that  is,  to  name  a  wrong  place  in  the  same  vill, 
e.  g.  Broomfield,  to  which  plaintiff  bad  not  any  title,  and 
then  to  allege  (whether  falsely  or  not  was  immaterial,)  that 
such  place  was  the  soil  and  freehold  of  the  defendant  As 
the  plaintiff  could  neither  entitle  himself  to  BroomGeld,  nor 
prove  a  trespass  committed  in  it,  he  was  obliged  to  new  assign 
the  locus  in  quo  ;  that  is,  to  ascertain  it  with  exactness  and 
precision,  either  by  its  name,  or  by  metes  and  boundaries,  or 
otherwise. 

There  were  two  other  ways  of  pleading  liberum  tenemen- 
tum,  besides  that  before  mentioned,  1st,  generally,  that  the 
locus  was  the  soil  and  freehold  of  the  defendant ;  9nd,  that 
the  locus  was  an  acre  of  land,  or  a  house,  which  was  the  soil 
and  freehold  of  the  defendant.  These  did  not  necessarily 
induce  a  new  assignment,  because  if  defendant  had  not  any 
freehold  in  the  vill,  the  plaintiff  might  traverse  them  with 
safety ;  but  if  defendant  had  a  freehold  in  the  vill,  th^n  it 
became  necessary  to  new  assign  ;  for  if  plaintiff  traversed  the 
plea,  it  was  sufficient  for  the  defendant  to  prove  that  he  bad  a 
freehold  any  where  in  the  vill,  and  that  would  entitle  him  to 
a  verdict". 

If  the  defendant,  in  bis  bar,  named  the  right  place  in 
which  the  supposed  trespass  had  been  committed,  a  new 
assignment  was  unnecessary,  and  the  plaintiff  traversed  the 
plea ;  or  admitting  the  freehold  to  be  in  the  defendant,  in- 
sisted on  a  lease  for  years,  or  some  other  title  under  defen* 
dant",  or  under  a  stranger,  who  was  seised  antecedently  to 
the  defendant ^  If  the  writ  and  declaration  were  general, 
for  breaking  and  entering  several  closes,  and  the  plaintiff. 


1  See  Willet,  122. 

m  Helvit  ▼.  Lamb,  Salk.  453. 

tt  S  H.  7. 10.  a. 


o  King  V.  Coke,  Cro.  Car.  384.  cited  by 
WiUes,  C.  J.  deliveriDg  the  opinion 
of  the  court  in  Lambert  ▼.  StrooUier, 
WiUei,  225. 
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upon  the  defendant's  plea  of  liberum  tenementum,  new 
assigned  the  trespass,  as  to  all  the  places,  be  could  not 
traverse  the  defendant's  plea ;  because  such  a  traverse  would 
bare  deprived  defendant  of  an  opportunity  of  answering  the 
new  assignment,  which  he  was  entitled  to,  the  new  assign- 
ment being  in  the  nature  of  a  new  declaration.  But  if  the 
plaintiff  only  new  assigned  one  place,  and  as  to  the  other 
places  admitted  them  to  be  the  same  as  those  named  in  the 
plea,  he  might  traverse  the  plea  as  to  the  ptaces  agreed 
upon^  As  the  plaintiff  in  his  new  assignment  averred,  that 
the  place  newly  assigned  was  another  and  different  place 
from  that  named  in  the  plea,  he  was  considered  as  waving 
or  abandoning  the  trespass  which  defendant  had  justified. 
The  defendant,  therefore,  could  not  plead  to  the  new  as- 
signment, that  the  place  mentioned  therein  was  the  same 
as  that  named  in  the  plea ;  if  they  were  the  same,  the  proper 
plea  was,  no^^iAy;  and  then  if  plaintiff  attempted  to  give 
m  evidence,  that  the  trespass  was  committed  in  the  place 
named  in  the  bar,  the  court  would  stop  him  ;  because  by  his 
new  assignment  he  had  waved  the  trespass  in  that  place. 

The  prolixity  which  was  introduced  by  general  declara- 
tions, common  bars,^and  new  assignments,  called  loudly  for 
a  remedy.  At  length,  in  the  year  1634,  the  following  rules 
were  framed : 

For  the  avoiding  the  common  bar  and  new  assignments 
the  declaration  upon  an  original  quare  clausum  fregit  may 
mention  the  place  certainly,  and  so  prevent  the  use  and  ne- 
cessity of  the  common  bar. 

The  like  rule  was  adopted  in  the  Common  Pleas',  at  the 
same  time,  with  respect  to  original  writs  or  bills  quare  clauK 
sum  fregit. 

The  common  bar  and  new  assignment  shall  be  forbom, 
where  the  declaration  contains  the  certainty  equivalent  to  a 
new  assignment '  (1 S). 

Since  these  rules  were  made,  the  plea  of  liberum  tene- 

p  Cro.  Eliz.  812.  r  C.  B.  M.  1654.  a.  17. 

,q  B.R.M.  1654.8.  It.  s  S.  19. 


(13)  It  must  be  observed,  that  these  rules  are  only  permissive, 
and  not  imperative ;  that  is,  they  permit  plaintiff  to  declare  specially 
CD  a  general  writ,  but  if  plaintiff  chooses  to  adhere  to  the  ancieat 
mode  of  declaring  generatiy  on  a  general  writ,  he  may.  Martin  v. 
Kesterton,  2  Bl.  R.  1089. 
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■neotum,  as  a  oommon  bar  for  the  purpose  of  driTing  plain- 
tiff to  a  new  assigment,  has  gradually  foUen  into  disuse  (14) ; 
and  as  a  plea  for  any  other  purpose,  except  for  the  purpose 
of  compelling  the  plaintiff  to  set  out  his  title  specially  on 
the  record^  it  is  not  probable  that  it  should  maintain  its 
ground  much  longer,  since,  in  the  cases  of  Dodd  v.  Kyf- 
fiji»  7  T.  R.  d64»  and  Argent  v.  Durrant,  8  T.  R.  403.,  it  has 
been  solemnly  adjudged,  that  soil  and  freehold  in  defen- 
dant may  in  all  cases  be  given  in  evidence  under  the  ge- 
neral issue. 

Where  the  plaintiff  names  the  close  in  his  declaration,  and 
the  defendant  pleads  liberum  teneraentum  generally,  without 

Siving  any  further  description  of  the  close,  the  plaintiff  is  not 
riven  to  a  new  assignments  but  is  entitled  to  recover  upon 
proving  a  trespass  done  in  a  close  bearing  the  name  given  in 
the  declaration,  although  the  defendant  may  have  a  close  in 
the  same  parish  known  by  the  same  name. 

To  a  plea  of  liberum  tenementum*,  where  the  plaintiff  re- 
plied, that  the  place  in  question  was  the  soil  and  freehold  of 
the  plaintiff,  and  not  the  soil  and  freehold  of  the  defendant, 
it  was  holden,  on  special  demurrer,  that  the  replication  was 
good  ;  for  the  woras,  '*  that  it  is  the  freehold  of  the  plain- 
tiff," were  either  to  be  rejected  as  surplusage,  or  to  l)e  con- 
sidered only  as  inducement;  that  if  tne  plaintiff  had  said, 
that  it  was  his  freehold,  cAsque  hoc  that  it  was  the  freehold 
of  the  defendant!  it  would  have  been  plainly  an  inducement 
only :  and  yet  that  was  ej^actly  the  same  case  as  the  present, 
for  there  is  not  any  distinction  between  traverses  and  denials. 

Where  the  defendant  pleads  liberum  ienemeniuni  in  I.  S. 
and  that  the  defendant  entered  by  his  command,  the  plaintiff, 
in  his  replication,  may  traverse  the  command.  This  point 
was  solemnly  adjudged  in  Chambers  v.  Donaldson,  B.  li.  E. 
49  6.  3.,  11  East,  65.,  (notwithstanding  the  case  of  Witham 
V.  Barker,  Yelv.  147.»  and  the  dicta  in  Trevilian  v.  Pine, 
Salk.  107,  and  ante,  tit.  Replevin,  n.21.)  the  court  observing, 
that  it  had  become  a  settled  rule,  that  possession  was  suffi- 
cient to  maintain  trespass  a^inst  a  wrong-doer,  but  that  this 
rule  would  be  of  no  avail  if  the  command  were  not  traversa* 

t  Cocker  v.  Crompton,    1  Baroewall       u  Lambert  ▼.  Stioother,  Willes,  SIS. 
and  Cretwell,  489. 


(14)  In  Lambert  v.  Stroother,  Willes,  224,  Willefs,  C.  J.eipressed 
a  doubt  whether  liberum  teneroentum  could  be  pleaded  to  a  oeclara* 
tion,  wherein  the  closes  were  named. 
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ble ;  for  in  that  ca«e  the  wrong-doer  might  shelter  himself 
under  a  plea  of  an  outstanding  freehold  in  a  stranger,  from 
whom  he  derived  no  authority  to  commit  the  trespass ;  and 
Bayley,  J.  added,  that  it  was  not  oompetsent  to  a  wrong-doer 
to  call  on  a  person  in  actual  possession  to  set  out  his  title. 

The  plaintiff  had  lands  abutting  on  one  side  of  a  public 
highway,  called  Shepherd's  Lane*  (which  was />riiiu2/acf> 
evidence  that  half  of  the  lane  was  his  soil  and  freehold);  it 
was  holden,  that  he  might  declare  generally  for  a  trespass  in 
his  close,  called  Shepherd's  Lane,  and  that  it  was  incumbent 
on  the  defendant  to  plead  soil  and  freehold  in  another,  in 
order  to  drive  the  plaintiff  to  new  assign  the  trespass  com- 
plained of  In  the  part  of  the  lane  which  was  his  exclusive 
property. 

Where  the  plaintiff  in  his  declaration  avers  a  single  act  of 
trespass,  e.  g.  that  on  such  a  day  the  defendant  stopped  the 
plaintiffs  cattle  and  cart,  and  the  defendant  justifies  the  act, 
there  cannot  be  a  new  assignment ^ 


4.  Eitoppd. 

If,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact 
or  title  distinctly  put  in  issue,  such  verdict  may  be  pleaded 
by  way  of  estoppel  in  another  action  between  the  same  parties, 
or  their  privies,  in  respect  of  the  same  fact  or  title. 

To  an  action  of  trespass  for  digging  and  getting  coals  out 
of  a  coal-mine*,  alleged  by  the  plaintiff  to  be  within  and 
under  his  close,  called  the  Cow  Close;  the  defendants 
pleaded,  and  shewed  title  regularly  brought  down  to  them 
m  right  of  the  wife,  by  fine,  recovery,  &c.  from  one  Sir  John 
Zouch,  who  in  the  d9th  year  of  Elizabeth,  was  seised  in  fee 
of  the  manor  of  Alfreton,  and  of  certain  messuages  and 
lands  within  the  manor^  by  virtue  of  which  title  they  claimed 
bJI  the  coals  under  those  lands,  except  such  as  were  within 
and  under  any  of  the  messuages,  buildings,  orchards,  and 
grounds,  which,  at  the  time  of  a  recovery,  suffered  in  the 
reign  of  Queen  Elizabeth,  were  standing  and  being  upon  the 
said  lands  and  tenements,  and  which  coal  mines,  with  the 
exception  aforesaid,  passed  under  a  bargain  and  sale  from 
Sir  John  Zouch  to  certain  bargainees;  and  the  defendants 
averred,  that  the  coals  in  question  were  under  the  lands  of 
that  former  owner.  Sir  J.  Zouch,  and  were  derived  by  bar- 

z  Steveni  y.  Whistler,  11  East,  51.         z  Outram  v.  Morewood  and  EUeo  his 
7  Taylor  ▼.  Smith,  7  TwmU  156.  wife,  3  £a8t»  346. 
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gain  and  sale  to  certain  immediate  bai^ineesi  and  from  them 
to  Hie  defendant,  the  wife,  and  were  not  within  or  under  any 
of  the  messuages,  buildings,  orchards,  and  gardens,  which 
were  the  subject  of  the  exception.  To  this  plea  the  plaintiff 
replied,  and  relied,  by  way  of  estoppel,  upon  a  former  verdict 
obtained  by  him  in  an  action  of  trespass,  brought  by  him 
against  one  of  the  defendants,  Ellen,  the  wife  of  the  ottier 
defendant,  she  being  then  sole,  in  which  he  declared  foe  the 
same  trespass  as  now;  to  which  the  wife  pl^ded,  and  de- 
rived title  in  the  same  manner  as  now  done  by  her  and  her 
husband^  and  alleged,  that  the  coal  mines  in  question,  in  the 
declaration  mentioned,  were,  at  the  time  of  making  the 
before^mentioned  bargain  and  sale,  by  Sir  John  Zouch,  par« 
eel  of  the  coal  mines  by  that  indenture  bargained  and  sold : 
open  which  pomt,  viz.  whether  the  coal  mines,  claimed  by 
the  plaintiff,  and  mentioned  in  his  declaration,  were  parcel 
of  what  passed  under  Zouch's  bai^in  and  sale  to  the  per- 
sons under  whom  the  wife  claimed,  an  issue  was  taken,  and 
found  for  the  plaintiff,  and  against  the  wife.  The  question 
was,  whether  the  defendants^  the  husband  and  wife,  were 
estopped  by  this  verdict,  and  judgment  thereupon,  from 
averring  in  the  present  action  (contrary  to  the  title  so  there 
found  against  the  wife),  that  the  coal  mines  now,  in  question 
were  parcel  of  the  coal  mines  bargained  and  sold  by  the 
before-mentioned  indenture.  It  was  holden,  that  the  husband 
and  wife  were  so  estopped,  and,  consequently,  that  the  plain- 
tiff ought  to  recover. 

5.  Lioenae, 

To  an  action  of  trespass,  the  defendant  may  pleads  that  he 
committed  the  supposed  trespass  by  leave  of  the  plaintiff. 

Where  a  person  is  licensed  to  do  an  act,  it  is  necessarily 
implied,  that  he  may  do  every  thing  without  Which  that  act 
cannot  be  done. 

Hence,  where  to  trespass  against  A.  B.  and  C.*,  for 
breaking  and  entering  plaintiff's  house,  and  continuing  there 
ten  days,  and  selling  oivers  goods ;  the  defendants  pleaded, 
that  before  the  time,  when,  &c.  the  plaintiff  licensed  A.  to 
enter  the  house,  and  to  continue  therein  for  the  sale  of  his 
goods,  by  virtue  of  which  license  A.,  in  his  own  right,  and 
1ft.  and  C.,  as  his  servants,  peaceably  entered  the  house  by 
the  door,  then  open,  to  sell  the  said  goods,  and  in  and  about 
the  sale  of  goods,  necessarily  continued  in  the  house  for  ten 

a  Dennet  v.  Otoret  and  others,  WiHef,  196. 
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days^  &c  concluding  with  a  veriBcation.  On  demurrer,  it 
wafl  objected*  that  the  license  was  personal  to  A.,  and*  coo- 
eequently,  it  could  not  justify  the  entry  of  any  other  person, 
and  at  least  it  ought  to  have  appeared  on  the  face  of  the 
plea,  that  the  entry  of  the  other  defendants  was  necessary 
for  the  purposes  mentioned  in  the  license*  But  the  court 
overruled  the  objection,  Willes,  C.  J.  observing,  that  unless 
a  man  could  sell  goods  to  himself,  it  was  absurd  to  contend 
that  this  was  a  license  to  A.  only  to  go  into  the  house;  be- 
sides, it  was  highly  probable,  that  he  might  want  to  take 
several  persons  with  nim,  in  order  to  assist  in  the  sale;  and 
this  is  sufficiently  set  forth  in  the  plea ;  for  it  is  alleged,  that 
ail  three  necessarily  continued  in  the  house  for  ten  days,  to 
sell  the  said  goods;  and  if  their  continuance  therein  were 
necessary,  their  entrance  must  certainly  be  so  too,  and  was 
therefore  sufficiently  alleged  (15.) 

Where  the  plaintiff  complains  of  several  trespasses  com- 
mitted on  several  days^^  and  the  defendant  pleads  a  license 
to  which  the  plaintiff  replies  de  infurid  sud  proprid  absque 
iaU  causd:  it  is  incumbent  on  the  defendant  to  shew  a  license 
for  each  act  of  trespass  proved  by  the  plaintiff.  In  such  case 
it  is  not  necessary  for  the  plaintiff  to  new  assign ;  for  the 
meaning  of  the  replication  is,  that  the  defendant  committed 
the  several  trespasses  without  a  license  for  each. 

Where  a  defendant  justified  the  stopping  the  plaintiff's 
cart  on  the  ground  that  he  was  loading  his  cart  with  turf 
wrongfully  cut  from  the  waste  of  the  manor,  and  that  defen- 
dant, as  bailiff  of  the  lord,  stopped  the  cart.  Plaintiff  having 
replied  de  injuria  su&  propria ;  it  was  holden*  that  in  order 
to  rebut  the  justification,  ne  could  not  give  in  evidence  a  li- 
cense from  the  lord  to  cut  the  turf,  that  not  having  been 
pleaded  by  way  of  replication. 

License  to  enter  and  occupy  land  for  a  certain  time 
amounts  to  a  lease,  and  ought  to  be  pleaded  as  such'. 

b  Barnes  t.  Hunt,  11  East,  461.  d  Adm.  per  cur.  5  H.  7.  1.  a.  cited  in 

c  Taylor  ▼.  Smith,  7  TaunU  166.  Plowd.  64S.  a. 


(15)  In  Hii.  13  Hen.  7.  13.  the  distinction  is  taken  between  those 
licenses  that  are  given  for  pleasure,  and  those  for  profit ;  that  the 
former  are  merely  personal*  hut  that  in  the  latter  case,  the  person  to 
whom  the  license  is  given  may  take  others  with  him ;  **  Et  issint  si 
on  me  license  a  avoir  un  arbre  m  son  boisi  mes  servants  justifieront  le 
sier  del  arbre  et  I'entrer."  The  former  branch  of  this  distinction  is 
also  supported  by  a  passage  in  Finch's  Law,  16  and  17,  and  the 
latter  by  a  case  ip  M.  13  Hen.  7. 10.    Duroford*s  note,  Willes,  1 97. 
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The  defendant  may  also- justify  an  entry  into  the  house  or 
land  of  another  under  a  license  in  law.  Such  is  the  entry 
into  an  inn  or  tavern  at  seasonable  times,  an  entry  to  demand 
rent  due  for  the  enjoyment  of  the  land*  or  to  distrain  for  the 
rent  in  arrear,  or  to  distrain  cattle  damage  feasant.  Such 
also  is  an  entry  for  the  purpose  of  executing  (in  a  legal  man- 
ner) the  process  of  the  law  ;  the  entry  of  a  remainder-man 
or  reversioner  to  view  the  state  of  repair,  and  see  whether 
any  waste  has  heeu  committed  on  the  estate ;  the  entry  of  a 
Iandlord%  in  the  absence  of  a  tenant,  who  bad  omitted  to 
deliver  up  possession  when  his  term  had  expired;  the  entry 
of  a  commoner  to  view  his  cattle,  and  the  like.  Having 
stated  several  instances  in  which  the  law  permits  a  person  to 
enter  the  bouse  or  land  of  another,  we  proceed  to  inquire  in 
what  cases  a  party  shall  be  deemed  a  trespasser  ab  initio ;  as 
to  which  the  following  distinctions  must  be  observed  : 

1.  Where  an  entry,  authority,  or  license,  is  given  to  any 
person  by  law,  and  he  abuses  it  by  the  commission  of  some 
act,  there  he  shall  be  considered  as  a  trespasser  ab  initio,  s.  e. 

'  from  the  first  entry ;  for  the  law  determines  from  the  subse- 
quent act,  quoanimo,  or  to  what  intent  the  original  entry  was 
made ;  as,  if  a  person  enters  an  inn  or  tavern,  and  afterwards 
commits  a  trespass,  by  carrying  away  any  thing,  the  law 

,  adjudges  that  he  entered  for  that  purpose ;  and  because  the 
act  which  demonstrates  it  is  a  trespass,  lie  shall  be  a  tres- 
passer ab  initio;  but,  in  such  case,  if  the  party  is  guilty  of  a 
mere  non-feasance,  as  in  the  case  of  an  entry  into  an  inn,  and 
refusing  to  pay  for  the  liquor  which  he  has  consumed ^ 
there  he  cannot  be  considered  as  a  trespasser  ab  initio,  .be- 
cause a  mere  non-feasance  does  not  amount  to  a  trespass. 
So  where  one  who  has  distrained  a  beast  daipage  feasant,  or 
taken  an  estray,  kills  or  works  it^,  he  shall  be  deemed  a  tres- 
passer ai  imtio;  but  a  refusal  to  deliver  the  beast,  on  tender 
of  amends,  being  a  mere  non-feasance,  will  not  be  considered 
as  a  trespass  with  force  ab  initio.  It  is  clear,  therefore,  that 
in  order  to  constitute  a  person  a  trespasser  ab  initio,  the 
party  must  have  been  guilty  of  a  subsequent  act  of  tres- 
pass. 

«.  Where  the  entry,  authority,  or  license,  to  do  any  thing 
is  given  by  the  party,  there  although  the  person  to  whom  the 
authority  is  given  may,  by  the  commission  of  subsequent 
acts,  be  a  trespasser,  yet  such  subsequent  acts  will  not  affect 
the  original  entry,  so  as  to  make  that  which  was  sanctioned 

e  Turner  y.  Meymott,  1  Bingh.  158.        %  Ozley  ▼.  Watts,  1  T.  R.  12. 
f  Six  carpenten*  cue,  8  Rep.  IA9.  a. 
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by  the  authori^  of  the  party  complainings  a  trespass.  In 
this  case,  thererore,  the  subsequent  acts  only  will  amount  to 
trespasses. 

6.  Process. 

An  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window^,  in  order  to  execute  process  in  a  civil  suit; 
but  if  he  finds  the  outward  door  open  and  enters  that  way, 
or  if  the  door  be  opened  to  him  from  within,  and  he  enters, 
he  may  break  open  inward  doors,  if  he  finds  that  necessary, 
in  order  to  execute  his  process.  And,  as  it  seems^,  this  rule 
holds,  although  the  defendant  be  not  in  the  house  at  the  time ; 
but  in  such  case  the  officer  must  first  demand  admittance, 
and  this  demand  must  be  pleaded  (10).  In  the  execution  of 
criminal  process  against  any  person  in  the  case  of  a  misde- 
meanor, it  is  necessary  to  demand  admittance,  before  the 
breaking  the  outer  door  can  be  justified^  And  the  officer 
cannot  justify  breaking  the  inner  doors  of  the  house  of  a 
stranger,  upon  suspicion  that  a  defendant  is  there,  to  search 
for  him  in  order  to  arrest  him  on  mesne  process^ 

A.,  an  excise  officer**,  applied  to  the  commissioners  of  ex* 
cise  for  a  warrant  to  search  the  house  of  B.  The  commis- 
sioners, being  satisfied  with  the  reasonableness  of  his  sus- 
picion, granted  a  warrant,  empowering  A.  to  entier  the  house 
of  B.,  and  seize  all  run  tea  which  should  be  there  found  frau- 
dulently concealed.  A.  accordingly  entered  B.'s  bouse,  in 
the  day  time,  and  broke  open  a  lock  which  B.  had  refused 
to  open,  and  rummaged  his  goods,  but  did  not'  find  any  tea. 
In  an  action  of  trespass  brought  by  B.  against  the  officer,  it 
was  holden,  that  upon  the  true  construction  of  the  stat  10 
Geo.  1.  c.  10.  s.  13.  the  officer  was  justified,  although  there 
was  not  any  tea  found,  or  any  evidence  given  of  the  grounds 
of  his  suspicion. 

In  an  action  against  a  sheriff  for  breaking  and  entering 
plaintiff's  house,  and  staying  therein  three  weeks,  the  de- 


fa  Foster's    Discourse     of    Homicide,  1  Johnson  v.  Leigb,  6  Taunt.  246. 

chap.  8.  s.  19.  m  Cooper  ▼.  BooUi,  on  error  from  C.  B. 

i  Ratdiffe  v.  Burton,  3  Bos.  k  POI.  3  Esp.  N.  P.  C.  135.  in  which  Bos- 

223.  tock  V.  Saunders,  2  Bl.  R.  012.    3 

k  Launock  v.  Brown,  2  B.  &  A.  692.  Wils.  434.  was  overruled. 


(16)  For  justifications    under  process  of  superior  and  inferior 
court,  see  ante,  tit.  Imprisonment,  p.  907—910. 
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fendnnt  pleaded  a  juBtification  under  process  as  to  breaking 
and  entering,  and  staying  in  the  house  twenty-four  hours". 
The  plaintiff,  adtnitting  the  writ,  replied  de  injurid  sudpro- 
prid  absque  residua  causce.  The  defendants  proved  their 
justification;  but  it  appeared  that  the  officer  continued  in  the 
plaintiff's  house  beyond  twenty-four  hours.  Lord  Ellen- 
borough  was  of  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  have  said 
so  by  a  new  assignment.  T%e  residue  of  the  cause  men* 
tioned  in  the  plea  was  alone  put  in  issue,  and  the  length  of 
time,  during  which  the  officers  remained  in  the  house,  was 
rendered  immaterial. 


7.  Bight  of  Way  (17). 

To  trespass  ql.  d.  fr.  the  defendant  may  plead  a  right  of 
way  over  the  loeus  in  quo,  and  that  in  the  exercise  of  such 
right  he  committed  the  trespasses  complained  of. 

•  There  are  four  kinds  of  ways<>;  1.  a  footway;  2.  a  horse- 
way, which  includes  a  footway ;  S.  a  carriageway,  which  in- 
cludes both  horseway  and  footway;  4.  a  driftway. 

Although  a  carriageway  comprehends  a  horseway,  yet  it 
does  not  necessarily  include  a  driftway  i*.  It  is  said"^^  how- 
ever, that  evidence  of  a  carriageway  is  strong  presumptive 
evidence  of  the  grant  of  a  driftway. 

These  ways  are  either  public  or  highways  for  all  persons, 
or  private  ways  (18).  An  highway  (termed  in  Law  French 
chimin)  is  a  way  for  all  the  King's  subjects  to  pass  and  re- 
pass'. It  is  called  regia  via,  or  the  king's  highway,  although 
the  king  can  only  claim  a  passage  for  himself  and  his  sub- 

n  Monprivatt  y.  SmiUi,  2  Camp.  N.  P.    p  Ballard  t.  Dyson,  1  Taunt.  R.  279. 

C.  176.  q  Per  Chambre,  J.,  S.  C. 

o  1  Inst.  56.  a.  r  Terms  de  la  Ley  y.  Chimin,  Bro.  Abr. 

Chimin,  pi.  0,10, 11. 


(17)  For  right  of  common,  see  ante,  tit.  Common,  and  tit.  Re- 
plevin, pleas  in  bar  to  avowry  for  damage  feasant,  p.  1 1 94.  For 
right  of  fishery,  see  ante^  tit.  Fishery,  p.  814. 

(18)  **  If  a  way  leads  to  a  market,  and  is  a  common  way  for  all 
travellers,  and  communicates  with  a  great  road,  it  is  an 'highway; 
but  if  it  leads  only  to  a  church,  to  a  private  house,  or  village,  or  to 
fields,  it  is  a  private  ymy.  But  this  is  matter  of  fact,  and  much 
depends  on  reputation.    Per  Hale,  C.  J.  Austin's  case,  Ventr.  180. 
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jects;  for  the  freehold  and  the  profits  growing  there,  as  trees 
and  other  things,  are  in  the  lord  of  the  soil.  Where  there 
has  been  a  public  king's  highway,  no  length  of  time,  during 
which  it  may  not  have  been  used,  will  prevent  the  public 
from  resuming  the  right*,  if  they  think  proper. 

The  public  have  not  any  common  law  right^  of  bathing  in 
the  sea;  and  as  incident  thereto,  of  crossing  the  sea-shore  ou 
foot,  or  with  bathing-machines  for  that  purpose. 

Where  the  owner  of  land  builds  houses  upon  it  a,  forming 
a  street,  which  he  permits  to  be  used  as  an  highway,  although 
an  absolute  transfer  of  the  property  in  the  soil  cannot  be  pre« 
sumed,  yet  a  dedication  of  the  way  to  the  public  will  be  pre- 
sumed, so  far  as  the  public  have  occasion  for  it,  for  the  pur- 
pose of  passing  and  repassing  along  the  same.  But  proof  of 
a  bar  having  been  placed  across  the  street,,  at  the  time  when 
the  street  was  made,  even  although  such  bar  may  have  been 
Subsequently  destroyed,  will  rebut  the  presumption  of  a  de- 
dication to  the  public:  for  it  must  appear  that  the  dedication 
was  made  openly,  and  with  a  deliberate  purpose.  N.  There 
cannot  be  a  partial  dedication  to  the  public,  although  there 
mav  be  a  grant  of  a  footway  only  3^.  Permitting  the  public 
to  have  the  free  use  of  a  way  in  a  street  in  London  for  six 
years,  has  been  holden  sufficient  evidence  of  a  dereliction, 
where  no  bar  has  been  put  up*. 

To  give  the  public  a  right,  however,  the  dedication  must 
be  with  the  consent  of  the  owner  of  the  fee;  for  where  it  is 
given  by  an  individual  having  only  a  limited  right,  it  con- 
tinues for  a  limited  period  only. »  In  trespass  and  justiGcation 
under  a  public  right  of  way,  it  appeared  that  the  locus  in  quo 
bad  been  under  lease  from  1719  to  1818,  but  as  far  back  as 


B  PerGibb8,J.  Id  R.  v.  tiie  Inhabi- 
taots  of  St.  James,  Taunton,  MS.  ue9 
abo  Voog^ht  v.  Winch,  2  B.  &  A. 
662. 

t   Blundell  v.  Catterall,  5  B.  5c  A.  268. 

u  Lade  v.  Shepherd,  Str.  1004. 

X  Roberts  v.  Karr,  Surrey  Lent  Ass. 
1S08,  coram  Heath,  J.  1  Camp.  N. 
P.  C.  262. 

y  8.  C. 

z  Per  Lord  Keoyon,  C.  J.  Trustees  of 
Rugby  Charity  ▼.  Merryweather, 
Middlesex  Sittings,  May  26th,  1790. 
11  East,  376.  n.  N.  This  was  the 
case  of  a  thoroughfore.  But  where 
the  plaintiff  erected  a  street,  lead- 
ing out  of  a  highway,  across  his  own 
dose,  and  terminatiDg  at  the  edge 
of  the  defendant's  adjoining  close, 


which  was  separated  from  the  end 
of  the  street'  for  21  yean,  (during 
10  of  which  the  houses  were  com- 
pleted, and  the  street  pablidy 
watched,  cleansed,  and  lighted,  and 
both  footways,  and  half  the  horse- 
way thereof  paved,  at  the  expense 
of  the  inhabitants,)  by  the  defend- 
ant's fence ;  it  was  holden  that  tbit 
street  was  not  so  dedicated  to  the 
public,  that  the  defendant  pulling 
down  his  fence  might  enter  it  at  the 
end  adjoining  to  bis  land,  and  use 
it  as  a  highway.  Woodyer  v.  Had- 
den,  5  Taunt.  125.    See  R.  v.  Bair. 

4  Camp.  1 6.    See  also  Wood  ▼.  Veal, 

5  B.  &  A.  46A.  and  Jarns  ▼.  Dean, 
3  Bingfa. 447. 
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living  memory  could  go  it  bad  been  used  by  the  public,  though 
not  a  thoroughfare,  and  hghrted,  paved,  and  watched  under  an 
act  of  parliament,  in  which  it  was  enumerated  as  one  of  the 
streets  in  Westminster.    After  1818,  the  plaintiff,  who  had 

f previously  lived  for  24  years  in  its  neighbourhood,  inclosed  it. 
t  was  holden'  that,  under  these  circumstances,  the  jury  were 
well  justified  in  finding  that  there  was  no  public  right  of  way^ 
inasmuch  as  there  could  not  be  any  dedication  to  the  public 
by  the  tenants  for  99  years,  nor  by  any  one  except  the  owner 
of  the  fee. 

Trespass  for  entering  plaintiff's  close**  and  pulling  down  a 
gate.  Plea,  that  there  was  a  public  footway  over  the  locus 
in  quOf  and  because  the  gate  was  wrongfully  erected  across 
the  same,  defendant  pulled  it  down.  It  appeared  in  evir 
dence,  that  the  gate  in  question  had  been  recently  put  up  in 
a  place  where  a  similar  gate  had  formerly  stood,  but  where, 
for  the  last  twelve  years,  there  had  been  rtone.  It  was  there;- 
upon  contended,  for  the  defendant,  that,  from  suffering  the 
gate  to  be  down  so  long,  and  permitting  the  public  to  use  the 
way,  without  obstruction  for  so  many  years,  the  plaintiff, 
and  those  under  whom  he  claimed,  must  be  considered  as 
having  completely  dedicated  the  way  to  the  public,  and  that 
the  gate  could  not  be  replaced.  The  plaintiff,  however, 
had  a  verdict,  which  the  Court  of  King*s  Bench,  the  follow- 
ing term,  refused  to  set  aside. 

A  private  way  is  a  right  which  one  or  more  persons  have 
of  going  over  the  land  of  another.  This  may  be  claimed 
either  by  grant,  prescription,  custom,  by  express  reservation, 
as  necessarily  incident  to  a  grant  of  land,  or  by  virtue  of  an 
enclosure  act. 

'1.  By  Grant, — A  private  way  may  be  claimed  by  grant: 
as  if  A.  grant  that  B.  shall  have  a  way  from  C.  through  such 
a  close  (belonging  to  A.)  to  M.  So  if  A.  covenants  that  B« 
shall  enjoy  such  a  way,  it  amounts  to  a  grant^. 

Under  the  grant*  **  of  a  free  and  convenient  way  in,  through, 
and  over  a  slip  of  land,  leading  from  — —  to  , 

with  liberty  to  make  and  lay  causeways,  &c.  and  to  use  the 
same  with  carriages,  and  to  carry  coals^  &c."  the  grantee  has 
a  right  to  make  any  such  way  as  is  necessary  for  the  carry- 
ing that  commodity,  e.  g.  a  framed  waggon-way. 

a  Wood  V.  Veal,  in  the  case  of  Little    b  Letbbridge  ▼.  Winter,  1  Camp.  N. 
Abingdon  Street,  WesUiiinster,  5  B.        P.  C.  263. 
&  A.  464.  c  3  Lev.  305. 

d  Senbouie  ▼.  Cbriitian,  1  T.  R.  560. 
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Under  tbe  ^rant  of  a  way  from  A.  to  B.*,  in,  through, 
and  along  a  particular  way,  th^  grantee  is  not  justified  in 
making  a  tranverse  road  across  the  same. 

If  a  person  bas  a  way  through  a  close ^  in  a  particular  di- 
rection, and  he  afterwards  purchases  other  closes  adjoining, 
he  cannot  extend  the  way  to  those  closes. 

In  pleading  a  right  of  way  under  a  grant,  regularly  there 
ought  to  be  a  profert  of  tbe  deed;  but  if  tbe  d^d  bas  been 
losts  "  by  time  or  accident,"  it  may  be  so  stated  in  the  plea, 
and  that  will  dispense  with  the  necessity  of  8  profert. 

A  lease  was  granted,  in  1814,  to  take  effect  from  1820,  of 
certain  houses,  together  with  a  piece  of  ground  which  was  part 
of  an  adjoining  yard,  and  all  ways  with  the  said  premises, 
or  any  part  thereof,  used  or  ergoyed.  At  the  time  of  granting 
the  lease,  the  whole  yard  was  in  tbe  occupation  of  one  person, 
who  bad  always  used  and  enjoyed  a  certain  right  of  way  to 
every  part  of  that  yard.  It  was  holden^,  that  the  lessee  was 
entitled  to  such  right  of  way  to  the  part  of  the  yard  demised 
to  him. 

At  common  law,  the  right  to  repair  is  incident  to  the 
grant  of  way  *. 

A.  granted  to  B.  \  his  heirs,  and  assigns,  occupiers  of  cer- 
tain houses  abutting  on  a  piece  of  land  about  eleven  feet 
wide  (which  divided  those  houses  from  a  house  then  belong* 
ing  to  A.],  the  right  of  using  the  said  piece  of  land  as  a  foot 
or  carriageway,  and  gave  him  "  all  other  powers,  &c.  inci- 
dent or  necessary  to  the  enjoyment  of  the  way  ;**  it  was 
holden,  that  under  the  terms  of  this  grant,  the  grantee  was 
entitled  to  put  down  a  flagstone  upon  a  piece  of  land  in 
front  of  a  door  opened  by  him  out  of  his  bouse  into  this 
piece  of  land ;  Chambre,  J.  observing,  that  the  nature  of  tbe 
thing  was  material  in  considering  the  effect  of  the  words. 
The  way  was  granted  for  the  occupation  of  a  dwelling-house, 
and  the  grantee  ought  to  have  every  thing  needful  for  the 
occupation  of  his  dwelling-house,  he  ought,  therefore,  to 
have  the  opportunity  of  repairing  the  way  in  such  a  manner, 
that  it  should  not  be  wet  or  dirty,  when  he,  or  his  family,  or 
his  visitors  enter.  If  any  inconvenience  had  been  occasioned 
to  the  grantor,  it  might  make  a  difference;  but  that  was  not 

e  S.  C.  i  Sembl.  1  Saund.  323.  Admitted  per 

f  1  Rol.  391. 1. 50.    1  Mod.  l&O.  HeaUi  and  Cbambre,  Js.  in'2  fios.  k 

g  Read  v.  Brookman,  3  T.  R.  151.  Pul.  N.  R.  109. 

h  Kooystra  v.  Lucas,  5  B.  &  A.  830.         k  Gerraid  v.  Cooke,  2  Bos.  &  Ful.  N. 

R.  109. 
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the  case  here,  oor  was  it  to  be  feared  that  any  right  could 
hereafter  be  set  up  iu  resist  of  the  soil,  in  consequence  of 
this  stone  having  been  put  down;  for  the  precise  extent  of 
the  road  was  pointed  out. 

A  person  having  a  private  way  over  the  land  of  another^ 
cannot,  when  the  way  is  become  impassable  by  the  overflow- 
ing of  a  river,  justify  going  on  the  adjoining  land^  although 
such  land,  together  with  the  land  over  which  the  way  is, 
both  belong  to  the  grantor  of  the  way  (19). 

2.  By  Prescription. — ^A  private  way  may  also  be  claimed 
hy  prescription",  e,  g.  that  defendant  is  seised  in  fee  of  a  cer- 
tain messuage,  and  that  he,  and  all  those  whose  estate  he  ftas 
ID  the  said  messuage,  have,  from  time  immemorial,  had  a 
footway,  &c.  (as  the  case  may  be)  from to  — , 

From  the  words  in  italics,  this  plea  is  termed  prescribing 
in  a  que  estate.  A  right  of  way  being  an  easement  merely, 
and  not  an  interest,  it  is  not  proper  to  lay  the  way  as  appen- 
dant or  appurtenant^ 

If  the  defendant  be  a  particular  tenant,  as  tenant  for  years 
under  a  person  who  is  entitled  to  a  way  by  prescription  for 
himself  and  his  tenants,  the  plea  must  set  forth  the  seisin  in 
fee,  the  prescription,  and  the  demise  from  the  tenant  in  fee 
to  the  defendant,  in  conformity  to  the  rule  of  pleading,  that 
wherever  a  particular  estate  is  pleaded,  it  must  be  shewn  and 
derived  from  the  fee". 

Unity  of  possession  of  the  land  to  which  a  way  is  appur- 
tenant by  prescription,  and  of  the  land  over  which  the  way 
is,  will  extinguish  the  way;  for  the  prescription  is  gone,  and 
the  way  is  against  common  right'. 

As  from  an  adverse  enjoyment  of  a  way  for  twenty  years, 
or  upwards^,  a  right  by  grant  may  be  presumed,  it  is  in  many 
cases  advisable  to  claim  the  way  under  a  non-existing  grant, 

1  Taylor  y.   Whitehead,  Doug.   744.    o  Scilly  v.  DaUy,  D.  P.  Salk.  562. 

See  alAO  Bullard  v.  HarrisoD,  4  Maule        Cartfa.  445.  Ld.  Raym .  33 1 .    Judg. 

&  Selwyn,  387.  and  post  ment  affirmed  on  error ;  recognised 

m  Rastairs  £ntr.  617.  pL  5.  ed.  2.  in  3  Wils.  72. 

n  Qodley  v.  Frith,  Yelv.  159.  p  1  Roll.  Ab.  935.  (C.)  pi.  8. 

q  Campbell  t.  Wilson,  3  East,  295. 


(19)  "  Highways  are  governed  by  a  different  |)rinc;iple.  They 
are  for  the  public  service,  and  if  the  usual  track  is  impassabley  it  is 
for  the  general  good  that  people  should  be  entitled  to  pass  in  ano- 
ther line."     Per  Ld.  Mansfield,  C.  J.  S.  C. 


J 
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as  well  as  by  prescription,  lest  proof  of  uoity  of  posscosion, 
at  some  distant  point  of  time,  should  destroy  the  title  by 
prescription'  (SO). 

A  claim  of  a  prescriptive  right  of  way  from  A.'  over  tbe 
defendant's  close  unto  D.,  is  not  supported  by  proof  that  a 
close  called  C,  over  which  the  way  once  led,  and  which  ad- 
joins to  D.y  was  formerly  possessed  by  the  owner  of  close  A. 
and  was  by  him  conveyed  in  fee  to  another  person,  without 
reserving  tbe  right  of  way,  for  thereby  it  appears  that  the 
prescriptive  right  of  way  does  not,  as  claimea,  extend  unto 
L).,  but  stops  short  at  C. 

But  where  in  trespass  qu.  cLfr}  the  defendant  prescribed 
for  an  occupation  way  from  his  own  close,  **  unto,  through, 
and  over*'  the  locus  in  quo,  to  and  unto  a  certain  highway, 
&C.,  it  was  holden,  that  such  plea  might  be  sustained,  though 
it  ap|>eared  that  one  out  of  several  intervening  closes  was  in 
the  possession  of  the  defendant  himself. 

In  trespass  for  breaking  gates,  and  entering  plainttflTs 
close*,  defendant  proved  a  prescription  to  use  a  way  in  the 
locus  in  quo,  for  the  inhabitants  of  Water-Eaton,  and  other 
iawns^  to  gp  to  Leighton  and  Wobum.  The  prescription  in 
defendant's  plea  was  for  the  inhabitants  of  Water-Eaton,  on/y. 
Probyn,  J. — "  The  proving  more  does  not  vitiate  the  pre- 
scription.*'   Verdict  for  defendant. 

Evidence  of  a  prescriptive  right  of  way  for  all  manner  of 
carriages,  does  not  necessarily  prove  a  right  of  way  for  all 
manner  of  cattle*  (21). 

r  See  3  T.  R.  157.  u  Fountain  v.  Cook  and  othen.  Buck* 
s    Wright    ▼.    Rattray,    1   £ait*t    R.        ingham  Sum.  Ass.  1737.  Serj.  Leeds* 

377.  MS. 

t  Jackson  y.  Sbillito,  Trin.  32  G.  3.  x  Ballard  v.  Dyson,  1  Taunt.  R.  279. 

C.  B.  cited  1  East*8  R.  381. 


(20)  See  ante,  p.  1113,  n.  (3). 

(21)  Extent  of  the  usage  is  evidence  •of  a  right  only  cororoen- 
s urate  with  tbe  use.  Hence  use  of  a  way  for  carriages  and  pigs,  is 
not  proof  of  a  right  of  way  for  oxen.  Per  three  judges,  S.  C. ; 
Chambre,  J.  contra.  **  I  have  always  considered  it  as  a  matter  of 
evidence,  and  a  proper  question  for  a  jury»  to  find  whether  a  right 
of  way  for  cattle  is  to  be  presumed  from  the  usage  proved  for  a 
ca/lway.  Consequently,  although  in  certain  cases  a  general  way 
for  carriages  may  be  good  evidence,  from  which  a  jury  may  infer 
a  right  of  this  kind,  yet  it  is  only  evidence ;  and  they  are  to  compare 
the  reasons  which  they  have  for  forming  an  opinion  on  either  side.*' 
Per  Sir  J.  Mansfield,  S.  C. 
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3.  By  cu9iom.-^K  custom  that  every  inhabitant  of  such 
a  vill  shall  have  a  way  over  such  land,  .either  to  church  or 
to  market,  is  good,  because  it  is  but  an  easement,  and  not  a 
profit. 

A  tithe-owner  is  entitled  to  make  use  of  the  road  ordina*- 
rily  used  for  the  ordinary  occupation  of  the  close  in  which 
the  tithe  is  taken^;  but  be  cannot  justify  carrying  his  tithes 
home  by  any  other  road,  although  the  nirmer  himself  may 
have  used  it  for  the  occupation  of  his  farm*. 

4.  By  express  reservation.'^^,  right  of  way  may  be  claimed 
by  express  reservation;  as  where  A.  grants  land  to  another, 
reservmg  to  himself  a  way  over  such  land. 

6.  For  necessity.'^K  a  person  having  a  close,  bounded  on 
every  side  by  his  own  lanu,  grants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close,  as  incident  to  the 
grant,  or,  as  it  is  sometimes  termed,  a  way  of  necessity ;  for 
otherwise  he  cannot  derive  any  benefit  from  the  grant*;  but 
this  kind  of  way  cannot  be  pleaded  generally  without  shewing 
the  nianner  in  which  the  land  over  which  the  way  is  claimed 
is  charged  with  it^ 

If  A.  has  four  closes  lying  together,  and  sells  three  of 
them  to  B.,  reserving  the  middle  close,  to  which  A.  has  not 
any  way  except  through  one  of  those  closes  which  he  sold, 
although  he  reserved  not  any  way,  yet  A.  shall  have  a  way 
to  the  middle  close,  as  reserved  to  him  by  operation  of  law*; 
and  unity  of  possession  will  not  extinguish  this  species  of 
way^ 

J.  S.,  as  a  trustee,  conveyed  land  to  another,  to  which 
there  was  not  any  way,  except  over  the  trustee's  land ;  it  was 
holden,  that  a  right  of  way  passed  of  necessity,  as  incidental 
to  the  grant^  If  A.,  the  owner  of  a  close  over  which  there 
is  a  right  of  way',  plough  up  the  way,  and  assign  a  new  way, 
any  person  may  justify  using  the  new  way  as  long  as  it  lies 
open ;  but  if  A.  afterwards  stops  up  the  new  way,  the  removal 
of  the  obstruction  to  the  new  way  cannot  be  justified,  as  will 
appear  from  the  following  case: 

A.,  the  owner  of  a  close  situate  within  a  close  belonging 
to  B.tSf  had  a  prescriptive  right  of  way  through  B.'s  close  to 


y  Admitted  in  Cobb  y.  Selby,  2  N.  R.  c  Per  cur.  in  Claike  y.  Cogge,  Cro.  Jac. 

466.    See  also  1  BuUtr.  108.  170. 

z  Adjudged,  S.  C.  d  lb.  and  Beaudeley  v.  Brook,  Cro.  Jac. 
a  2  Hoi.  AbV.  60.  pi   17.  190. 

b  Bullard  y.  Haimoo,  4  Maule  &  Sel-  e  Howton  y-  Freanon,  8  T.  R.  50. 

wyn,  387.  f   Home  y.  WinLake,  YeW.  141. 

g  Rcigaolda  y.  Bdwards,  WiUes,  282. 
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his  own :  tweoty«four  yeare  before  action  brought,  B.  bad 
stopped  up  this  way,  and  made  a  new  way^  which  bad  been 
used  ever  since,  but  latterly  B.  stopped  up  the  new  way ; 
in  an  action  brought  by  B.  against  A.  for  going  over  the 
new  way.  it  was  bolden,  that  A.  could  not  justify  usiog  this 
way  as  a  Way  of  necessity,  but  that  he  should  either  have 
gone  the  old  way,  and  thrown  down  the  inclosures*  or 
brought  an  action  against  B.  for  stopping  up  the  old  way. 
The  new  way  was  only  a  way  by  sufferance  during  the  plea- 
sure of  both  parties,  and  A.,  by  stopping  it  up,  determined 
bis  pleasure. 

A  way  of  necessity  exists  after  unity  of  possession  of  the 
close  to  which,  and  the  close  over  which,  and  after  a  subse- 
quent severance. 

If  a  person  purchases  close  A.,  with  a  way  of  necessity 
thereto  over  close  B.,  a  stranger's  land,  and  afterwards  pur- 
chases close  B.,  and  then  purchases  close  C,  adjoining  to 
close  A*,  and  through  which  be  may  enter  close  A.,  and 
then  sells  close  B.>  without  reservation  of  any  way,  and  then 
sells  closes  A.  and  C,  the  purchaser  of  close  A.  shall  never- 
theless have  the  ancient  way  of  necessity  to  close  A.  over 
close  B.\ 

Having  detailed  the  several  methods  by  which  a  party  may 
entitle  himself  to  a  way  over  the  land  of  another,  it  may  not 
be  improper  to  subjoin  a  few  remarks  relative  to  the  form  of 
pleading  a  right  of  way,  and  of  replying  thereta 

PlecuUng  Right  of  Way.^^ln  pleading  a  right  of  way,  the 
defendant  ought  to  shew  the  nature  of  the  way,  u  e.  whether 
it  be  a  footway,  horseway,  or  carriageway ;  otherwise  the 
plea  will  be  bad,  on  demurrer^,  for  uncertainty:  this  rule 
applies  both  to  public  and  private  ways;  but  in  other  re* 
spects,  the  form  of  pleading  a  public  highway  is  more  general 
tnan  that  of  pleading  a  private  way.  Hence,  it  has  been 
holden,  that  in  a  plea  of  public  highway,  it  is  not  necessary 
to  state  either  the  places  from  which  and  to  which  it  leads^ 
or  that  such  way  has  existed  from  time  immemorial'.  It  is 
sufficient  to  state  compendiously,  that  it  is  a  public  highway ; 
but  in  pleading  a  private  way,  the  terminus  a  quo,  and  ter' 
minus  ad  quem^  ought  to  be  set  forth". 

In  replying  to  a  plea  of  right  of  way,  the  plaintiff  either 
admits  the  right,  and  new  assigns,  e.  g.  extra  viam^  or  that 
the  plaintiff  has  used  the  way  in  a  different  manner  than  that 

h  Buckby  v.  Coles,  5  Taunt  311.  1  Aspindall  ▼.  Brown,  3  T.  K.  265. 

i   Alban  v.  BrounBall,  Yelv.  163.  m  2  Leon.  10. 

k  Ruuse  V.  Hardin,  1  H.  Bl.  ^51. 
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to  which  he  was  entitled;  or  he  denies  the  right;  and  here  it 
is  to  be  observed,  that  in  denying  the  right  the  plaintiiF  ought 
to  deny  or  traverse  it  specially,  in  conformity  to  the  rules  of 
pleading,  which  do  not  allow  the  general  traverse  de  injurid 
sud  prMrid  (ibgque  taU  eauad  to  be  pleaded  in  cases  where 
the  defendant  insists  on  a  right";  and  which  rule  holds  as 
well  where  the  defendant  justifies  by  command  of  another 
claiming  the  right,  as  where  be  insists  on  the  right  in 
himself^. 

To  a  plea  claiming  a  right  of  way,  the  plaintiff  may  tra- 
verse the  right,  and  give  in  evidence  that  the  way  had  been 
stopped  up  by  order  of  two  J.  P.  under  the  stat  13  G.  3. 
c.  78*  s.  19.  and  55  6.  3.  c.  68*  (S2)  and  that  defendant 
committed  the  trespass  complained  of  after  the  way  was  so 
stopped  up. 

But  a  plaintiff  could  not  have  availed  himself  of  such  an 
order,  under  the  13  Geo.  3.  c,  78.  unless  it  had  appeared  that 
the  order  had  pursued  the  form  prescribed  in  the  schedule  to 
which  the  enacting  part  of  the  19th  section  referred ^  e.g. 
the  length  and  breadth  of  the  new  road  must  have  been  set 
out  in  the  order :  otherwise  the  order  would  have  been  bad, 
and  advantage  might  have  been  taken  of  the  defect  in  a  col- 
li Rolthbiooke  ▼.  Fuianie,  4  Leon.  16.    o  Cockerill  ▼.  Annstrong,  WiUes,  99. 

Ciogate's  case,  8  Rep.  66.  b.  Cooper    p  Davtson  y.  Gill,  1  East,  64. 

y.  Monke,  Willes,  54. 


(22)  By  Stat.  55  Geo.  3.  c.  68.  after  reciting  sec.  19.  of  13  Geo.  3. 
c.  78.  and  that  it  is  expedient  that  more  public  notice  should  be 
given  of  orders  for  diverting  and  stopping  up  highways,  and  also 
that  a  greater  facility  of  appeal  should  oe  given  against  such  orders, 
and  that  J.  P.  should  have  power  to  stop  up  unnecessary  highways, 
it  is  enacted,  that  so  much  of  the  act  ot  the  13th  of  the  King  as  is 
therein  before  recited  shall  be  repealed,  and  by  s.  2.  it  is  enacted, 
that  *'  when  it  shall  appear  upon  tne  view  of  two  or  more  J.  P.  that 
any  public  highway,  bridleway,  or  footway,  &c.  mav  be  diverted, 
so  as  to  make  the  same  nearer  or  more  commodious  to  the  pub/tc,  and 
the  owners  of  the  lands  through  which  such  new  highway,  &c.  is 
proposed  to  be  made,  shall  consent  thereto,  by  writing  under  their 
Dands  and  seals,  it  shall  be  lawful,  by  order  of  such  J,  P.  at  special 
sessions,  to  divert  and  turn,  and  stop  up  such  footway,  and  to  divert, 
stop  up,  and  sell  such  old  highway,  or  bridleway,  and  to  purchase 
the  ground  for  such  new  highway,  &c.  in  the  manner,  ana  subject 
to  the  exceptions  and  conditions  prescribed  in  the  statute  13  Geo.  3. 
c.  78.  with  regard  to  highways  to  be  widened  and  diverted ;  and 
also  when  it  smlU  appear  upon  the  view  of  two  J.  P.  that  any  public 
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lateral  proceeding.    And  further,  as  by  the  same  section  of 
that  statute  the  J.  P.  had  only  jurisdiction  conferred  on  them 


Mghuxiyt  iu  if  unneoesiary,  they  may  hy  ofder^  ttop  up  *  and  sM  ike 
joiM,  eubjeci  to  the  amditioni  mentioned  in  the  13  Geo.  3.  c«  78,  ta 
regard  to  highways^  to  be  widened  and  diverted ;   except  that  the 
money  arising  from  such  sale  shall  be  paid  to  the  survevors  towards 
the  repairs  of  the  highways  of  the  parish  ; — provided  that  in  the 
several  cases  before  mentioned,  a  notice  in  the  form  given  in  a  sche- 
dule to  this  act,  shall  be  affixed  by  the  side  of  the  highway ^  &c.  and 
inserted  in  one  or  more  newspapers  of  the  county y  for  three  successive 
weeks  after  the  makine  of  such  order,  and  a  like  notice  shall  be  affixed 
to  the  door  of  the  partsh  church  on  three  successive  Sundays  subse- 
quent to  the  order,  and  the  notices  having  been  so  published,  the  order 
shall  at  the  quarter  sessions  next  after  the  expiration  of  four  weeks 
from  the  first  day  on  which  such  notices  shall  have  been  published, 
be  returned  to  the  clerk  of  the  peace  in  open  court,  and  lodged  with 
him,  and  the  said  order  shall  at  such  quarter  sessions  be  confirmed 
and  enrolled.    The  notice  cannot  be  considered  as  given  until  it  has 
been  published  once  in  each  of  the  three  modes  required  by  the  act; 
the  computation  must  therefore  be  made  from  the  first  day  on  which 
that  description  of  notice  shall  be  given,  which  is  last  published. 
R.  V.  Justices  of  Kent,  1  B.  &  C.  622.     Sect.  3.  gives  a  ^wer  of  ap- 
pealing to  persons  aggrieved  by  such  order,  or  by  the  mclosure  of 
any  road  or  higbway,  by  virtue  of  any  writ  ad  quod  damnum, f  to 
the  said  quarter  sessions,  (that  is,  the  quarter  sessions  next  after  the 
expiration  of  four  weeks  from  the  fint  day  on  which  the  notices  shall 
have  been  published,)  upon  giving  ten  days*  notice  iu  writing  to  the 
surveyor  and  also  affix mg  such  notice  to  the  door  of  the  parish 
church.     And  by  s.  4.  if  no  appeal  be  made,  or  being  made,  such 
orders  shall  be  confirmed,  the  ways  may  be  stopped  and  the  pro- 
ceedings shall  be  conclusive  to  all  persons,  and  the  new  highway,  &c. 
shall  be  and  continue  a  public  highway,  &c.  but  the  old  highway, 
&c.  shall  not  be  inclosed  until  the  new  highway,  &c.  shall  be  com- 
pleted and  put  into  good  condition,  and  so  certified  by  two  J.  P. 
upon  view.     This  certificate  is  to  be  returned  to  the  clerk  of  the 
peace,  and  by  him  enrolled  amongst  the  records  of  the  quarter  ses* 
sions  next  after  such  order  shall  have  been  confirmed  and  enrolled. 

*  This  must  be  done  nt  a  special  aessioiiB,  as  well  as  the  order  for  divertiDp  a 
higbway.  R.  y.  Sbeppard,  fi.  R.  HiL  60  Geo.  3.  &  1  Geo.  4. 3  fi.  &  A.  414.  Aod 
it  is  necessary  to  give  reasonable  notice  of  tbe  special  sessions  at  which  the  order 
is  to  be  made  to  the  sereral  justices  acting  and  residing  within  the  division,  and 
unless  such  notice  be  given  tbe  sessions  ought  not  to  confirm  and  enrol  sach  or* 
der,  even  although  there  be  not  any  appeal  against  it.  R.  v.  Justices  of  Woioes- 
teishire,  2  B.  ft  A.  229.  The  notice  must  be  served  by  tbe  high  constable  of  the 
hundred.  Service  by  the  magistrate's  clerk  is  not  sufficient.  R.  ▼.  Js.  of  Snirey, 
5  B.  ft  C.  241.  Tbe  notice  must  state  that  party  is  aggrieved.  R.  y.  Justices  of 
Essex,  5  B.  ft  C.  431.  It  must  appear  on  the  face  of  the  order  that  the  consent 
of  the  person  who  is  iht  owner  of  the  estate  at  the  time  when  the  order  for  turn- 
ing the  road  through  his  land  is  made,  has  been  obtained.  R.  v.  Kirk,  1  Batne- 
wall  and  Creswell,  21 .    Tbe  assent  of  agent  is  not  sufficient.    1  B.  ft  C.  022. 

t  See  Rex  v.  Justices  of  Bucks,  2  Maule  and  Selwyn,  280. 
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in  a  given  case,  viz.  to  divert  an  old  road,  so  as  to  make  it 
nearer  or  more  commodious  to  the  public,  that  is,  by  making 
a  new  road  [95) :  it  was  necessary  tnat  it  should  appear,  that 
a  new  highway  had  been  made  in  lieu  of  the  old  highway; 
merely  widening  an  old  highway,  by  the  addition  of  detached 
pieces  of  land  adjoining  to  one  side  of  it  (the  tertnim  a  quo 
and  ad  qttemj  and  the  direction  of  it,  remaining  the  same  as 
before,)  was  not  considered  as  diverting  an  old  highway,  or 
making  a  new  highway  within  the  meaning  of  that  statute^ 
and  in  such  case,  although  the  order  of  the  J.  P.  was  regular 
on  the  face  of  it,  stating,  that  a  new  highway  had  been  made 
in  lieu  of  the  old  one,  and  although  sqch  order  had  been  con- 
firmed on  appeal  by  the  quarter  sessions,  yet  it  was  competent 
to  the  defendant  to  prove  that  a  new  highway  was  not  in  fact 
made ;  for  the  J.  P.  cannot  give  to  themselves  a  jurisdiction 
in  a  particular  case,  by  finding  that  as  a  fact  which  is  not 
really  the  fact. 

8.  Tender  of  Amends. 

At  the  common  law',  if  a  person  brought  an  action  of 
trespass  for  taking  away  his  beasts,  or  other  goods,  tender  of 
sufficient  amends  before  action  brought  was  not  a  bar;  be- 
cause the  party  making  the  tender  was  not  the  owner  of  the 
goods,  as  in  the  case  of  a  distress  (94),  but  a  trespasser  to 
whom  the  law  did  not  shew  any  favour.  But  now,  by  stat. 
9\  Jac.  1.  c.  16.  s.  5.  **  In  all  actions  of  trespass  quare  clau^ 
sum  fregitf  wherein  the  defendant  shall  disclaim  in  bis  plea, 

q  Welch  ▼.  Naib,  8  East,  394.    See  r  2  Inst  107. 

also  De  Ponthieu  y.  Penny  feather, 
5  Taunt  634. 


(23)  The  power  to  shut  up  roads  is  given  only  where  there  is 
a  new  road  to  be  set  out.  Page  v.  Howard,  M.  23  G.  3.  B«  R. 
Cald.  223. 

(24)  With  respect  to  distresses,  either  for  rent  arrear  or  damaee 
feasant,  the  law  is*,  that  if  a  tender  is  made  before  the  taking  the 
distress,  the  taking  is  wrongful ;  if  after  the  taking,  and  before  im- 
pounding, the  detainer  is  wrongful.  But  a  tender,  after  impound- 
ing, comes  too  late.  Hence,  in  pleading  a  tender  of  amenos  to  an 
avowry  for  damage  feasant,  it  ought  to  appear  on  the  face  of  the  plea, 
that  the  tender  was  before  impounding.  The  clause  in  stat.  21  Jac.  1. 
c.  16.  s.  5.  hath  not  made  anv  alteration  in  this  respect,  for  that 
clause  is  confined  to  actions  ol  trespass  f* 

•  2  Inst  107.  t  Allen  v.  Bayley,  Lutw.  1596. 
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to  make  any  tide  or  claim  to  the  land,  and  the  trespass  be  by 
oegiigence  or  involuntary*  defendant  may  plead  a  dtsclaimer, 
and  that  the  trespass  was  by  negligence  or  involuntaiy,  and 
a  tender  of  sufficient  amends  before  action  brought"  To 
this  plea  the  plaintiff  may  reply  a  latitat  sued  out%  with  an 
intention  to  declare  in  trespass  before  the  tender. 


V.  CosU. 

» 

The  statute  of  Gloucester  having  given  costs  in  all  cases 
where  damages  were  recoverable,  it  followed  as  a  necessary 
consequence,  that  wherever  the  smallest  damages  were  reco- 
vered, the  plaintiff  obtained  his  full  costs.  This  was  pro- 
ductive of  so  much  inconvenience,  by  encouraging  vexatious 
suits,  that  the  interposition  of  the  legislature  was  deemed 
necessary,  in  order  to  confine  the  operation  of  the  statute  of 
Gloucester.  For  this  purpose  it  was  enacted  by  stat.  %9,  & 
93  Car.  %  c.  9.,  that  ^  in  all  actions  of  trespass,  assauit  and 
battery  (25),  and  other  personal  actions,  wherein  the  judge, 
at  the  trial  of  the  cause,  shall  not  find  aad  certify  under  bis 
band,  upon  the  back  of  the  record,  that  an  assault  and  batteiy 
was  proved,  or  that  the  freehold  or  title  of  the  land  mentioned 
in  the  plaintiff's  declaration,  was  chiefly  in  question;  the 
plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under 
the  value  of  forty  shillings,  shall  not  recover  more  costs  of 
suit  than  the  damages  so  found  shall  amount  unto«" 

Notwithstadding  the  general  words*  ''other  personal  ac- 
tions,'* this  statute  has  been  uniformly  construed  to  be  con- 
fined to  the  two  species  of  actions  tfauerein  specially  named, 
viz.  trespass,  and  assault  and  battery ;  and  that  the  action  of 
trespass  is  confined  to  trespass  quare  clausum  /regit,  wherein 
the  freehold  or  title .  to  the  land  may  come  m  question.  It 
may  be  laid  down  as  a  general  rule,  that  all  actions  quare 
clausum  fregit,  wherein  Uie  plaintiff  merely  declares  for  an 
injury  to  the  freehold,  or  to  something  growing  upon",  or  af- 

%  Watts  V.  Baker,  Cro.  Car.  264.  u  Hill  v.  Reeves,  Bull.  N.  P.  329. 

t  Salk.  208.     Milburne  ▼.  Reade,  3 
Wib.  323.  per  Willes,  C.  J. 


(25)  For  the  cases  on  this  statute  relating  to  assault  and  battery 
see  ante,  p.  40. 
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fixed'  to  the  freehold,  a8  breaking  a  lock  affixed  to  plaintiflTs 
gate^»  are  within  the  statute.  And  this  rule  holds,  althosgh 
the  declaration  charges  the  defendant  with  taking  and  carry* 
iDg  away  a  portion  of  the  freehold,  provided  such  taking  and 
carrying  away  be  merely  a  mode  or  qualification  of  the  iiyury 
done  to  the  land.  In  an  action  of  trespass  quare  clausum 
/regit*,  it  was  stated  in  the  first  count,  that  the  defendants 
broke  and  entered  the  close  of  the  plaintiffs ;  and  the  grass  of 
the  plaintiffs,  there  then  growing,  with  their  feet  in  walking 
trod  down,  spoiled,  and  consumed,  and  dug  up  and  got  divers 
large  quantities  of  turf,  peat,  sods,  heath,  stones,  soil,  and 
earth  of  the  plaintiffs,  in  and  upon  the  place  in  which,  &c. 
and  took  and  carried  away  the  same,  and  converted  and  dis- 
posed of  the  same  to  their  own  use.  There  was  another 
count,  upon  a  similar  trespass,  in  another  close.  The  de- 
fendants pleaded  the  general  issue  to  the  whole  declaration, 
and  two  special  pleas  to  the  second  count;  and  on  the  trial, 
a  verdict  was  found  for  the  plaintiffs  on  the  general  issue 
with  one  shilling  damages ;  and  for  the  defendants  on  the 
special  pleas,  and  the  judge  had  not  certified.  It  was 
holden,  that  the  plaintiffs  were  not  entitled  to  any  more 
costs  than  damages.  Lord  Mansfield,  C.  J.  observing^  *'  What 
has  been  called  an  asportavit,  in  this  declaration,  is  a  mode 
or  qualification  of  the  injury  done  to  the  land.  The  tres- 
pass is  laid  to  have  been  committed  on  the  land  by  digging, 
&c.  and  the  asportavit  as  part  of  the  same  act ;  and  on  the 
trial  of  the  issue,  the  freehold  certainly  might  have  come  in 
question.  This  is  clearly  distinguishable  irom  an  asportavit 
of  personal  property,  where  the  freehold  cannot  come  in 
question,  and  wnich,  therefore,  is  not  within  the  act ;  thus, 
after  trees  are  cut  down,  and  thereby  severed  from  the  free>- 
hold,  if  a  trespasser  comes  and  carries  them  away,  that  case 
is  not  within  the  statute,  because  the  freehold  cannot  come 
in  question ;  here  it  might."  So  where  the  plaintiff  declares 
for  a  consequential  injury,  merely  as  matter  of  aggravation. 
In  trespass  for  breaking  and  entering  a  dwelling-house%  and 
making  a  great  noise  there,  and  continuing  there  until  the 
plaintiff  and  another  person  were  compelled  to  give  a  sum  of 
money ;  it  was  holden,  that  the  plaintiff  was  entitled  to  no 
more  costs  than  damages.  In  trespass  for  throwing  stones ^ 
&c.  at  the  windows  of  plaintiff^s  house,  and  breaking  the 
glass,  &c.  the  damages  being  under  40s.  and  no  certificate ;  it 


z  Birch  v.  Daffey,  Bull.  N.  P.  330.  a  Appleton  ▼.  Smith,  B.  R.  H.  2  G.  3. 

y  BuUer  ▼.  Count,  11  Mod.  198. 6  Yin.  Bull.  N.P.  330.    See  also  Blunt  v. 

Abr.  357.  MiUier,  Str.  645. 

z  Clegg  ▼.  Molyneuz,  Doug.  779.  b  Adlem  y.  Grinaway,  6  T.  R.  281. 
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was  holden,  that  the  plaintiff  was  not  entitled  to  any  moie 
costs  than  damages:  because  the  defendant  might  have  given 
liberum  tenementum  in  evidence,  and  so  the  title  to  the  bouse 
have  come  in  question.  In  cases  like  those  above-mentioned, 
if  it  does  not  appear  either  by  the  certificate  of  the  judge,  or 
by  the  pleadingsS  (for  that  is  considered  as  tantamount  to  the 
Judge's  certificate)  that  the  freehold  or  title  was  chiefly  in 
question,  the  plaintiff  is  entitled  to  no  more  costs  than  da- 
mages, if  he  recover  less  than  AOs. 

In  a  case  where  a  right  of  way  was  pleaded  by  metes  and 
bounds,  and  there  was  no  issue  taken  thereon ;  but  the  repli- 
cation new  assigned  extra  viam,  and  upon  that  there  was  a 
verdict  for  plaintiff  under  40«. ;  the  court  held  the  plaintiff 
was  not  entitled  to  full  costs.  Cockerill  v.  A  Hanson,  HuUock 
on  Costs,  86.  See  also  Gregory  v.  Ormerod,  4  Taunt  P8. 
S.  P.  But  see  Taylor  v.  Nicholls,  3  B.  &  A.  443.  where  to 
trespass  quare  clausum  fregit,  defendant  pleaded  not  guilty 
and  a  justification  of  a  right  of  way  ;  the  plaintiff  in  replica- 
tion admitted  the  right  of  way  and  new  assigned  extra  viam. 
The  plaintiff  having  obtained  a  verdict  on  the  new  assign- 
ment, with  one  shilling  damages,  was  holden  to  be  entitled 
to  full  costs ;  the  court  recognising  the  authority  of  Asser  v. 
Finch  and  Martin  v.  Vallance. 

Before  the  stat.  of  4  Ann.  c.  16.  s.  8.  (allowing  the  court 
on  motion  to  direct  a  view)  there  could  not  be  a  view  until 
after  the  cause  had  been  brought  to  trial,  when,  if  the  judge 
thought  proper,  the  cause  was  adjourned  to  enable  the  jurors 
to  have  a  view :  and  this  was  entered  upon  the  record : 
whence  the  court  inferred  that  the  title  must  have  come  in 
question,  and  a  view  having  been  granted,  was  considered  as 
tantamount  to  a  judge's  certificate'.  But  as  since  the  statute 
of  Ann,  a  view  is  granted  of  course  upon  the  previous  motion 
of  either  party,  and  may  be  granted  where  the  title  is  not  in 
question,  the  same  effect  cannot  any  longer  be  attached  to  it; 
and  a  plaintiff  recovering  less  than  40s.  is  no  longer  entitled 
to  costs  of  increase,  merely  because  a  view  has  besn  bad,  al- 
though it  was  granted  upon  the  application  of  the  defendant*. 
If  it  appear  on  the  face  of  the  declaration,  that  the  freehold 
might  have  come  in  question,  it  is  sufficient  to  bring  the  case 
within  the  statute.  To  trespass  at  A.^  and  throwing  down, 
burning,  and  totally  destroying  the  plaintiff's  hedge,  there 
then  erected,  &c.  whereby,  &c. ;  the  defendant  pleaded  the 

c  Asser  v.  Flncb,  2  Lev.  334.    Martin  e  Flint  y.  Hill,  B.  R.  E.  1809,  11  East, 

V.  Vallance,  1  East,  350.  184. 

d  Kempter  v.  Deacon,  Ld.  Raym.  76.  f  Stead  v.  Gamble,  7  East,  325. 

Salk.  6d5. 
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general  issue,  and  justified  as  to  the  throwing  down  the  hedge* 
because  it  was  erected  on  a  common  over  which  he  prescribed 
for  right  of  common,  whereon  issue  was  taken,  and  found  for 
the  defendant,  and  a  verdict  for  the  plaintiff,  with  20s.  da- 
mages on  the  general  issue ;  it  was  holden,  that  the  facts 
stated  in  the  special  plea  and  found,  could  not  be  taken  into 
consideration,  to  shew  that  the  title  to  the  freehold  could  not 
come  in  question ;  and  as,  on  the  declaration,  the  freehold 
might  have  come  in  question,  and  the  judge  did  not  certify, 
the  plaintiff  was  entitled  to  no  more  costs  than  damages. 

The  cases  to  which  the  statute  does  not  apply  are,  1. 
Where  the  action  is  brought  solely  for  an  injury  to  a  per- 
sonal chattel^,  9.  Where  the  action  is  brought  for  a  local 
trespass,  and  also  for  a  substantive  and  independent  injury  to 
a  personal  chattel  (whether  in  the  same*^  count  with  the 
local  trespass,  or  a  different  count^,  is  immaterial),  and  gene- 
ral damages  are  given ;  in  which  case,  as  the  court  will  in- 
tend that  part  of  the  damages  were  given  for  the  injury  to 
the  chattel,  as  to  which  there  cannot  be  any  certificate,  the 
case  is  as  much  exempted  from  the  operation  of  this  statute, 
as  if  the  plaintiff  had  declared  merely  for  an  injury  to  a  per- 
sonal chattel.  It  may  not  be  improper  to  observe,  that  in  a 
case  of  this  kind,  if  the  plaintiff  fails  in  proving  the  injury  to 
the  chattel^,  and  there  is  a  verdict  for  the  defendant  on  this 
part  of  the  declaration,  the  action  then  becomes  merely  an 
action  for  a  local  trespass  within  the  operation  of  the  statute. 
On  writs  of  inquiry,  in  cases  within  this  statute^  the  plaintiff 
shall  have  full  costs,  although  the  damages  are  under  40^. 
Where  the  cause  originally  began  in  an  inferior  court"*,  and 
is  removed  to  K.  B.  or  C.  B.  the  plaintiff  sh^ll  have  his  full 
costs,  although  the  damages  are  under  40s.  and  there  is  not 
any  certificate.  It  only  remains  to  mention  another  class  of 
cases,  in  which  it  has  been  holden,  that  wherever  a  special 
plea  of  justification  is  found  against  the  defendant,  the  plain- 
tiff is  entitled  to  full  costs. 

To  trespass  quare  elausum  fregit^^  defendant  pleaded  ftoi 
guilty,  and  a  license^  on  both  of  which  pleas  issue  was  joined, 
and  found  for  plaintiff,  with  one  shilling  damages ;  it  was 
holden  that  the  plaintiff*  was  entitled  to  full  costs,  it  being  a 
general  rule,  thai  w/terever  a  special  plea  of  justification  is 


g  Ven  ▼.  Phillips,  Salk.  20S.    Keen  v.  k  SalJc  208, 

Whistler,  1  Str.  534.  1  Sheldon  v.  Ludgate,  Bull.  N.  P.  329. 

b  Andenon  v.  Buckton,  1  Sir.  192.  m  Roop  v.  Scritch,  4  Mod.  378.  Arch- 
Thompson  y.  Berry,  1  Str.561.  StniUi  bishop  of  Canterbary  y.Faller,  Ld. 
▼.  Clarke,  ^  Str.  1130.  Raym.  395. 

i  Bamet  v.  Edgard,  3  Mod.  39.  n  Redridge  v.  Palmer,  2  H,  Bl.  2. 
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found  against  defendant,  plaintiff  is  entitled  to  full  costs. 
The  rule,  as  laid  down  in  the  foregoing  case,  was  recognised 
in  Comer  v.  Baker,  2  H.  Bl.  341.,  and  in  Peddell  v.  Kiddle, 
7  T.  R.  6^9.  The  principle  on  which  these  determinations 
are  founded,  is  stated  by  Lord  Kenyon,  in  the  last  mentioned 
case,  to  be  this,  that  where  the  case  is  such  that  the  judge 
who  tries  it  cannot  in  any  view  of  it  grant  a  certificate  within 
the  act,  it  is  considered  to  be  a  ease  out  of  the  stattde.  tt 
may  be  remarked,  that  the  principle  adverted  to  by  Lord 
Kenyon  is  certainly  a  sound  principle,  but  it  is  not  quite  so 
clear  that  the  application  of  the  principle  to  the  cases  in  ques- 
tion was  correct. 

By  Stat.  4  &  5  W.  &  M .  c.  95.  s.  10.,  after  reciting  that 
great  mischiefs  ensue  by  inferior  tradesmen,  apprentices,  and 
other  dissolute  persons,  neglecting  their  trades  and  employ- 
ments, who  follow  hunting,  fishing,  and  other  game,  to  the 
ruin  of  themselves,  and  damage  of  their  neighbours,  it  is 
enacted,  that  **  if  any  such  person  shall  presume  to  hunt, 
hawk,  fish,  or  fowl,  (unless  in  company  with  the  master  of 
such  apprentice,  duly  qualified  by  law,)  such  person  shall  be 
subject  to  the  penalties  of  this  act,  and  may  be  sued  for  his 
wilful  trespass  in  such  his  coming  on  any  person's  land ;  and 
if  found  guilty  thereof,  the  plaintiff  shall  not  only  recover  his 
damages,  but  full  costs."  It  has  been  holden,  that  a  clothier, 
who  kept  an  alehouse,  and  was  not  qualified  to  kill  game, 
was  an  inferior  tradesman  within  the  meaning  of  thisstatute^ 
and  liable  to  pay  full  costs,  although  he  was  hunting  in  com- 
pany with  a  qualified  person  at  the  time  when  the  trespass 
was  committed.  See  further  as  to  the  construction  of  this 
statute,  Buxton  v.  Mingay,  2  Wils.  70.  where  the  court  of 
C.  B.  were  equally  divided  in  opinion  on  the  question, 
whether  a  surgeon  and  apothecary,  not  qualified,  having  com- 
mitted a  trespass  in  hunting  with  a  qualified  person,  was  *'an 
inferior  tradesman"  within  the  meaning  of  the  statute,  Ba- 
thurst,  J.  and  Clive,  J.  being  of  opinion  that  he  was,  conceiv- 
ing that  all  unqualified  tradesmen  were  **  inferior  tradesmen;" 
but  Willes,  C.  J.  and.  Noel,  J.  being  of  opinion  that  the  de- 
fendant, merely  as  an  apothecary  and  surgeon,  was  not  to  be 
considered  as  an  inferior  tradesman,  or  a  dissolute  person 
within  the  statute. 

By  Stat.  8  &  9  W.  3«  c.  11.  s.  4.  *'  In  all  actions  of  trespass, 
wherein,  at  the  trial  of  the  cause,  it  shall  appear  and  be  cer- 
tified bv  the  judge,  under  his  hand,  upon  the  back  of  the  re* 
cord,  that  the  trespass  upon  which  any  defendant  shall  be 

o  Wickham  ▼.  Walker,  C.  B.  M.  1  G.  2.  Barnes,  125. 
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found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall  re- 
cover, not  only  his  damages,  but  his  full  costs  (36)." 

In  Reynold  v.  Edwards,  6  T.  R.  11.  it  was  holden,  that  if 
the  trespass  was  committed  after  notice,  the  judge  was  bound 
to  certify  that  the  trespass  was  wilful  and  malicious.  But  in 
Good  V.  Watkins,  3  East,  499.  it  was  adjudged,  that  although 
the  trespass  were  committed  after  notice,  yet  the  statute 
meant  to  leave  it  to  the  discretion  of  the  judge  to  certify  or 
not,  according  as  it  appeared  to  him  at  the  trial,  upon  view 
of  all  the  circumstances  proved,  that  the  trespass  was  or  was 
not  wilful  and  malicious.  The  judge  may  grant  his  certifi- 
cate' at  any  convenient  time  after  the  trial. 

p  WooUey  t.  Whitby,  S  fi.  ft  C.  5S0.  oyemiling  Foid  y .  Pur,  S  Wils.  21. 


(26)  Seeante,p.  41,42. 
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TROVER. 

I.  Of  the  Nature  and  foundatian  of  the  Action  of 
Trover^  and  in  what  Cases  such  Action  may  be 
maintained* 

II.    By  whom  and  against  whom    Trover  may  be  mam' 
tained. 

III.  The  Declaration-^Plea^^Defence^  and  herein  of  the 
Doctrine  of  Liens — Evidence'— »0f  staying  the  Pro- 
ceedings— Costs — Judgment. 


I.  Of  the  Nature  and  Foundation  of  the  Action  of 
Trover t  and  in  what  Cases  such  Action  may  be 
maintained. 

Definition.— The  action  of  trover  is  a  special  action 
upon  the  case,  which  may  be  maintained  by  any  person  who 
has  either  an  absolute  or  special  property  in  goods,  for  reco- 
vering the  value  of  such  gGK>ds,  against  another,  who  having 
or  being  supposed  to  have,  obtained  possession  of  such  goods 
by  lawful  means,  has  wrongfully  converted  them  to  his  own 
use. 

In  order  to  maintain  an  action  of  trover,  it  is  necessaiy  that 
it  should  appear, 

1.  That  the  plaintiff  had  either  an  absolute  or  a  special 
property  in  the  goods  which  are  the  subject  of  the  action,  at 
the  time  when  they  came  into  the  possession  of  the  defendant 
who  has  converted  them  : 

9.  That  the  plaintiff  had  also  the  right  of  possession  in  the 
goods: 

3.  That  j>er«oita/ goods  constitute  the  subject  matter  of  the 
action : 

4.  That  the  defendant  has  been  guilty  of  a  wrongful  con- 
version. 
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1.  Absolute  Propertf/.»^lt  must  appear,  that  the  platntiff 
had  a  property*,  either  absolute  or  special,  in  the  goods 
which  are  the  subject  of  the  action,  at  the  time  when  they 
came  into  the  possession  of  the  defendant  who  converted 
them ;  but  it  is  not  necessary  to  shew  that  the  plaintiff  had 
both  an  absolute  and  special  property^;  either  the  one  or  the 
other  is  sufficient  Absolute  property  is  where  one^,  having 
the  possession  of  goods,  has  also  the  exclusive  right  to  enjoy 
them,  and  which  can  only  be  defeated  by  his  own  act. 
Trover  was  brought  by  a  tenant  in  tail,  expectant  on  the 
determination  of  an  estate  for  life**,  without  impeachment  of 
waste,  for  timber  which  grew  upon,  and  had  been  severed 
from  the  estate,  and  was  in  the  possession  of  the  defendant. 
It  was  holden,  that  the  plaintiff  could  not  recover;  because 
an  action  of  trover  must  be  founded  on  the  property  of  the 
plaintiff,  and  in  this  case  the  plaintiff  had  not  any  property 
m  the  timber ;  for  a  tenant  for  life,  without  impeachment  of 
waste,  has  a  right  to  the  trees  at  the  moment  when  they  are 
cut  down.  In  like  manner  tenant  in  tail,  after  possibility  of 
issue  extinct,  is  entitled  to  timber  when  cut*.  So  trustees 
of  an  estate  pur  autre  vie,  cannot  maintain  trover  for  trees 
felled  upon  the  estate' ;  for  although  they  have  a  special  pro- 
perty in  the  trees  while  standing,  yet  that  property  ceases 
when  tliey  are  cut  down,  and  the  trees  then  belong  to  the 
owner  of  the  inheritance.  In  Berry  v.  Heard,  Palm.  397. 
and  Cro.  Car.  942.*  it  was  for  a  long  time  in  great  doubt, 
whether  the  landlord  had  such  a  possession  of  timber  cut 
down  during  the  continuance  of  a  lease,  on  which  he  could 
maintain  trover ;  but  it  was  finally  determined  that  he  had ; 
because  the  interest  of  the  lessee  in  the  timber  remained  no 
longer  than  while  it  was  growing  on  the  land  demised,  and 
determined  instantly  upon  the  severance. 

The  owner  of  goods  stolen,  prosecuting  the  felon  to  con- 
viction, cannot  recover  the  value  of  them  in  trover  from  a 
person^  who  has  purchased  the  goods  in  market  overt,  and 
sold  them  again  before  the  conviction,  notwithstanding  the 
owner  gave  the  purchaser  notice  of  the  robbery,  while  the 
goods  were  in  his  possession ;  for  in  order  to  maintain  tro< 
ver,  the  plaintiff  must  prove  that  the  goods  were  his  pro- 
perty,  and  that  while  they  were  so  they  came  into  the 


a  Per  Ld.  Mansfield,  C.  J.  1  T.  R.  56.  f  Blaker  v.  Anscombe,  1  Bos.  &  Pul. 

b  Per  Lawrence,  J.  7  T.  R.  398.  N.  R.  25. 

c  Ibid.  {p  Cited  by  Lawrence,  J.  in  Gordon  v. 

d  Pyne  v.  Dor,  1  T.  R.  55.  Harper,  7  T.  R.  13. 

e  WiUiamtt  v.  WilUanu,  12  East,  209.  h  Horwood  v.  Smith,  2  T.  R«  750. 
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pOBieasion  of  the  defendanty  who  cooTerted  them  to  his  own 
use. 

An  arbitrator,  to  whom  all  matters  in  difTerence  between 
a  landlord  and  tenant  had  been  referred,  awarded  that  a  stack 
of  hay  should  be  delivered  up  by  the  tenant  to  the  landlord, 
upon  being  paid  a  certain  sum  for  it.  The  landlord  tendered 
the  money,  bui  the  tenant  refused  to  receit>e  it,  or  to  deliver 
up  the  hay ;  whereupon  the  landlord  brought  trover  against 
the  tenant  for  the  hay.  It  was  holden',  that  this  action  could 
not  be  maintained :  lor  the  property  was  not  transferred  by 
the  mere  force  of  the  award,  and  that  the  landlord's  only 
remedy  was  to  proceed  ac^ainst  the  tenant  upon  the  award ; 
but  Ld.  Ellenborough  observed,  that  the  case  might  have 
been  different  if  the  tenant  had  accepted  the  money  ten- 
dered, for  that  would  have  been  a  ratification  of  the  award, 
and  an  assent  on  the  part  of  the  tenant  to  the  transfer  of  the 
property. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier''^  thoiiigh 
be  does  not  name  any  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier,  such  delivery  operates  as 
a  delivery  to  the  purchaser,  and  the  whole  property  is  im- 
mediately vested  in  him ;  and  if  any  accident  should  happen 
to  the  goods,  it  will  be  at  th6  risk  of  the  purchaser  (1).  So 
if  A.  order  goods  to  be  transmitted  to  him  by  a  particular 
carrier',  though  upon  cooditioB  to  return  them  again,  if  he 
dislike  them ;  yet  upon  delivery  to  the  carrier  tt^  property 
is  vested  in  A.  and  he  will  be  bound  to  pay  the  price  to 
the  vendor,  and  consequently  the  vendor  cannot  bring  trover 
against  the  carrier,  if  the  carrier  convert  the  goods  to  his 
own  use  (S). 

If  A.  order  a  tradesman  to  send  him  goods  by  a  boyman^, 
and  the  tradesman  send  the  goods,  by  a  porter,  to  the  bouse 

1   Hunter  t.  Rioc,  15  East,  100.  1   Haynet   v.  Wood,  per  Herbert,  J. 

k  Said  to  have  been  determined  by  Surrey  Ass.  1686.  Bull.  N.  P.  36. 

Ejrre,  C.  J.  atShtewsboiy  Anizes,  mCohton  v.   Woolston,  T.    1  Ann. 

3  P.  Wmt.  166.  DuttoB  v.  Solonum-  London   fiittinga,   per   Holt,  C  J. 

•on,  3  Bot.  ft  PoL  582.  S.  P.  Salk.  MSS.  Boil.  N.  P.  35,  6. 


(1)  The  only  exception  to  the  purchaser's  right  over  the  goods 
kt  that  the  vendor,  in  case  of  the  purchaser  becoming  insolvent, 
may  stop  them  m  transilu, 

(2)  N.  Trover  will  not  lie  against  a  carrier  for  the  mere  ium-<ie^ 
very  of  goods.    See  ante,  p.  410, 
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where  the  hoy  man  resides,  when  io  town,  and  the  porter,  not 
finding  him,  leave  the  goods  with  the  landlord,  A.  cannot 
maintain  trover  against  the  landlord,  for  the  property  never 
vested  in  A.,  but  remained  in  the  tradesman ;  but  if  the  per- 
son to  whom  the  goods  were  delivered  had  been  a  servant 
to  the  hoyman,  and  entrusted  by  him  to  receive  the  goods, 
A.  might  have  maintained  trover^;  for,  by  such  delivery, 
the  property  would  have  vested  in  him,  and  therefore  in  such 
case  the  tradesman  could  not  have  brought  trover  against  the 
boy  man. 

The  property  of  goods  passes  by  the  indorsement  and  de- 
livery of  tne  bill  of  lading,  by  the  consignee,  to  another^ 
bondjide,  for  a  valuable  consideration,  and  without  collusion 
with  the  consignee^  although  the  indorsee  knew  at  the  time 
that  the  consignor  had  not  received  payment  in  money  for 
bis  goods,  but  had  taken  the  consignee's  acceptances  payable 
at  a  future  day  not  then  arrived.  A  verbal  gift  of  a  chattel, 
without  actual  delivery,  does  not^  pass  the  property  to  the 
donee.  If  goods  are  sold,  to  be  paid  for  within  a  limited 
time"!,  and  if  not  removed  at  the  end  of  that  time,  that  ware- 
house rent  shall  be  paid  for  them,  the  property  in  the  goods 
vests  absolutely  in  the  purchaser,  from  the  moment  of  the 
sale.  If  a  person  contracts  with  another  for  the  purchase  of 
a  chattel,  e*  g.  a  barge,  which  is  not  in  existence  at  the  time 
of  the  contract,  although  the  full  value  of  the  article  con* 
tracted  for  is  paid  in  advance,  and  the  order  is  proceeded  on, 
yet  the  purchaser  does  not  acquire  any  property  in  the  arti- 
cle, until  it  is  finished  and  delivered  to  him'.  After  earnest 
given,  the  vendor  cahoot  sell  the  goods  to  another,  without  a 
default  in  the  vendee ;  and,  therefore^  if  the  vendee  do  not 
come  and  pay  for,  and  take  away  the  goods,  the  vendor  ought 
to  go  and  request  him ;  and  then  if  he  dp  not  come  and  pay 
for  and  take  away  the  goods  in  a  convenient  time,  the  agrees 
meni  is  dissolved,  and  the  vendor  is  at  liberty  to  sell  them  to 
any  other  person*.  '*  If  I  sell  my  horse  for  money,  I  may 
keep  him  until  I  am  paid ;  but  I  cannot  have  an  action  of 
debt  until  he  be  delivered  ;  yet  the  property  of  the  horse  is  ^ 
by  the  bargain  in  the  bargainor  or  buyer. .  But  if  he  do  pre-  ' 
sently  tender  me  my  money,  and  I  do  refuse  it,  he  may  take 
the  horse,  or  have  an  action  of  detainment.  And  if  the  horse 
die  in  my  stable^  between  the  bargain  and  the  delivery ,  I  may 

n  See  Staples  t.  Aldeo,  S  Mod.  309.    q  ?bilUmore  v.  Bany,  1  Camp.  N.  P. 

per  Holt,  C.  J.  Salk.  IS.  S.  P.  C.  513. 

o  Gaming  ▼.  Biowd,  9  East,  506.  r  Muoklow  ▼.  Mangles,  1  Taunt.  3  J  8. 

p  Irons  V.  Smallpiece,  2  fi.  &  A.  551.      s  Per  Holr,  C.  J.  in  Langford  v.  Ad- 

minisiratrix  of  Tjrler,  Salk.  113. 
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^have  an  action  of  debt  for  my  money,  because^  by  the  hat'- 
gaifif  the  property  was  in  the  buyei^y 

With  respect  to  stolen  horses,  the  property  is  not  altered 
by  a  sale  in  market  overt,  unless  the  provisions  of  d  P.  &  M. 
c.  ?•  and  31  Eliz.  c.  19.  are  complied  with.  The  regulations 
are  in  subtance  as  follows:  First,  the  horse  must  be  exposed 
openly  in  the  place  used  for  sales  for  one  whole  hour,  between 
ten  in  the  morning  and  sun-set,  and  afterwards  brought  by 
both  vendor  and  vendee  to  the  book-keeper  of  the  fair  or 
market;  secondly,  toll  must  be  paid,  if  any  due,  and  if  not, 
one  penny  to  the  book-keeper,  who  shall  enter  the  price, 
colour,  and  marks  of  the  horse,  with  the  names,  additions, 
and  abode  of  the  vendor  and  vendee ;  and  if  the  vendor  is  not 
known  to  the  book-keeper,  the  vendor  shall  bring  one  credi* 
ble  witness  to  avouch  his  knowledge  of  the  vendor,  whose 
name  in  like  manner  is  to  be  entered.  The  property  of  the 
owner  is  not  to  be  taken  away  by  such  sale,  if,  within  six 
months  after  the  horse  is  stolen,  he  puts  in  his  claims  before 
some  magistrate  where  the  horse  is  found,  and  within  forty 
days  more  proves  such  property  by  the  oath  of  two  witnesses, 
and  tenders  to  theperson  in  possession  of  the  horse  such  price 
as  he  bond  fide  paid  for  it  in  market  overt. 

After  condemnation  of  goods  in  the  exchequer  the  property 
18  altered**  so  as  that  neither  trespass  nor  trover  will  lie  for 
the  proprietor  against  the  person  who  seized  them. 

The  action  of  trover  cannot  be  supported,  unless  there  is 
a  perfect  and  complete  right  of  property  in  the  plaintiff: 

Hence  when  goods  are  sold,  if  any  thing  remain  to  be  done 
on  the  part  of  the  ^eller,  as  between  him  and  the  buyer*,  to 
ascertain  the  price,*  quantity^,  or  individuality*  of  the  goods 
l)efore  the  commodity  purchased  is  to  be  delivered,  a  com- 
plete present  right  ot  property  does  not  attach  in  the  buyer, 
and  consequently  trover  is  not  maintainable. 

The  plaintiff  purchased  of  the  defendant  a  quantity  of 
starch*,  which  was  lying  at  the  warehouse  of  a  third  person, 
at  so  much  per  cwt.  by  bill  at  two  months,  for  the  delivery 

t  Noy't  Maximsy  SS.  rcco^ised  by  b  Busk  v.  Davis,  2  M.  &  S.  397.    Sm 

I^.  Elleuborougb,  C.  J.  ia  Hinde  v.  aUo  Wbite  v.  Wilks,  5  Taunt.  176. 

Whitehouse,  7  East,  571.  Shepley   v.    Davis,   5   Taunt.  617. 

u  Ekins  v.  Smith,  T.  Raym.  336.  cited  1  Marsb,  252.  S.  C.  and  Withers  v. 

per  Cur.  Cartb.  327.  and  per  Sir  W.  Lyss,  4  Camp.  N.  P.  C.  237.  1  Holt's 

filackstone,  in  Scott  v.  Shearman,  N.  P.  C  18.  S.C. 

2  BI.  R.  981.  a  Hanson  v.  Meyer,  6  East,  614.  See 

X  See  Whitehouse  v.  Frost,    12  East,  also  Zagury  v.  Furneil,  2  Camp.  ."^ 

614.  P.C.  240. 

7  Walhicc  v.  Breeds,  13  East,  522. 
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of  which,  fourteen  days  were  to  be  allowed;  the  weight  not 
having  been  ascertained  at  the  time  of  purchase,  the  de- 
fendant gave,  according  to  the  usual  mode,  a  note  to  the 
warehouse-keeper  to  weigh  and  deliver  all  bis  (the  defend- 

'  ant*s)  starch.  By  virtue  of  this  order,  a  partial  weighing 
and  delivery  of  several  quantities  of  the  starch  took  place. 
Trover  having  been  brought  for  the  remainder,  which  was 
unweigbed  and  not  delivered,  it  was  holden,  that  the  ac- 
tion could  not  be  supported,  although  it  was  contended,  on 
the  part  of  the  plaintiff,  that  a  delivery  of  part  of  an  entire 
quantity  of  goods  contracted  for  was  a  virtual  delivery  of  the 
whole,  so  as  to  vest  in  the  vendee  the  entire  property  in  the 
whole,  although  the  price  for  the  same  should  not  have 
been  paid.  Per  cur.  Without  deciding  what  might  be  the 
legal  effect  of  such  part  delivery,  in  a  case  where  the  pay- 
ment of  price  was  the  only  act  necessary  to  be  performed, 
in  order  to  vest  the  property;  in  this  case,  another  act  was 
necessary  to  precede  both  payment  of  price  and  delivery  of 
the  gooas  bargain^  for,  viz.  weighing.  Until  the  starch  was 
weighed,  the  warehouse-keeper,  as  agent  of  the  defendant, 
was  not  authorised  to  deliver  it ;  still  less  was  the  buyer  au- 
thorised to  take  it  by  his  own  act  from  the  warehouse :  and 
if  he  could  not  so  take  it,  neither  can  he  maintain  an  action 
of  trover  founded  on  such  a  supposed  right  to  take,  or  in 
other  words,  founded  on  such  supposed  right  of  property  in 
the  subject  matter  of  his  action.  But  where  every  thing 
has  been  done  by  the  sellers  which  they  contracted  to  do, 
the  property  will  in  many  cases  pass  to  the  buyers,  although 
the  goods  still  continue  in  the  possession  of  the  sellers.    As 

.  where  turpentine  in  casks  was  sold  by  auction^  at  so  much 
per  cwt.,  and  the  casks  were  to  be  taken  at  a  certain  marked 
quantity,  except  the  two  last,  out  of  which  the  seller  was 
to  fill  up  the  rest  before  they  were  delivered  to  the  pur- 
chasers, on  which  account  the  two  last  casks  were  to  be  sold 
at  uncertain  quantities :  and  a  deposit  was  to  be  paid  by  the 
buyers,  at  the  time  of  the  sale,  and  the  remainder  within  30 
days  on  the  goods  being  delivered ;  and  the  buyers  had 
the  option  of  keeping  the  goods  in  the  warehouse,  at  the 
charge  of  the  seller,  for  those  30  days,  after  which  they  were 
to  pay  the  rent ;  and  the  buyers  having  employed  the  ware- 
houseman of  the  seller  as  their  agent,  he  filled  up  some  of 
the  casks  out  of  the  two  last,  but  left  the  bungs  out,  in  order 
to  enable  the  custom-house  officer  to  gauge  them ;  but  before 
be  could  fill  up  the  rest,  a  fire  consumed  the  whole  in  the 
warehouse  within  the  30  days.    It  was  holden,  that  the  pro- 

b  Rugg  V.  Mioett,  U  East,  210. 
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perty  passed  to  the  buyers  in  all  the  casks  which  were  filled 
up,  because  nothing  further  jeroained  to  be  done  to  them  by 
the  seller;  for  it  was  the  business  of  the  buyers  to  get  them 
gauged,  without  which  they  could  not  have  been  removed  ; 
and  the  act  of  the  warehouseman  in  leaving  them  unbunged 
after  filling  them  up,  which  was  for  the  purpose  of  the 
gauging,  must  be  taken  to  have  been  done  as  agent  for  the 
buyers,  whose  concern  the  gauging  was.  But  the  properW^ 
in  the  casks  not  filled  up  remained  in  the  seller,  at  wnose  risk 
they  continued. 

Special  Property. — ^A  special  property  is,  where  he  who 
has  the  possession  of  goods,  holds  them  subject  to  the  claims 
of  other  persons^  (3).  This  is  sufficient  to  enable  him  to 
maintain  trover  against  a  stranger.  .  Hence  this  action  may 
be  brought : 

By  a  bailee'  r 

By  a  carrier^ : 

By  lessee  for  life  against  a  stranger,  who  takes  away  the 
timberof  a  house  which  has  been  blown  down;  for  the  lessee 
for  life  has  a  special  property  to  make  use  of  the  timber 
(as  if  he  would  rebuild)  though  the  general  property  be  in 
the  reversioner': 

By  a  lord  who  seizes  an  estray  or  wreck,  against  a  stranger 
beibre  the  year  and  day  are  expired* : 

By  a  sheriff  against  a  person  who  takes  away  goods  (which 
have  been  seized  by  the  sheriff  in  execution)  before  they  are 
sold\  But  a  landlord  who  has  distrained  goods,  cannot 
maintain  trover  for  them^;  for  he  had  at  common  law  a  power 

c  Per  Lawrence,  J.  in  Webb  v.  Fox,  g  Sir  W.  Courtney'i  caae,  C.  B.  Salk. 

7  T.  R.  398.  MSS.  Fjre  v.  Pleydell,  Be^  17S0. 

d  Bro.  ItetiMM,  92.  AinoM  v.  Icffire-        per  Clafke,  Ber.  S.  P.  BuU.  N.P.  38. 

■on,  Lori  RaymoD^  S76.  h  Wilbiabam  v.  Snow,  2  8aiiiid.47. 

e  Goodwin  Y.RicbajKUon,  1  Rol.Abr.  i   Moneuz  y.  Gorebam,  per  Ptabgm, 

4.  (1.)  pi.  1.  C.  B.  at  Huntingdon,  29  M.  S.  Seg. 

f  Pier  Powell,  J.  mdland  OiCQit,  Balk.       HiX,  p.  379. 

tfSS.  Bia.N.P.t3. 


<3)  **  The  ii&nediate  righl  to  leal  propertj  must  be  vested  in 
one  peraoa  only,  [or  in  several  perKms  in  the  same  right] ;  whereas 
.a  speeiid  property,  in  the  esseof  personalty,  maybe  in  one,  as  m 
the  iastaace  of  carriers,  while  the  absolute  right  to  it  may  exist  m 
another.  When  a  competition  arises  between  those  two  peisoos, 
the  right  of  the  latter  must  prevail ;  but  as  against  all  otner  per- 
sons a  special  property  is  sufficient."  Per  Lord  Kenyon,  C.  J* 
7T.  R.396.      "^    "^    '  ^    • 
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;  to  detain  the  goods  as  a  pledge  oBly,  and  although  by  statute' 

be  is  authorised  to  sell,  yet  be  has  not  any  property.  The 
party,  however,  purchasing  the  goods  distrained  may  main- 
tain trover^,  though  the  distress  1^  irregular. 

In  addition  to  these  instances  of  special  property,  it  ie  to  be 
observed,  that  there  may  be  special  property  without  pos- 
session, or  there  may  be  special  property  arising  simply  out 
of  a  lawful  possession,  and  which  ceases  when  the  true  owner 
appears :  as  when  a  chimney-sweeper's  boy  having  found  a 
jeweH,  carried  it  to  a  goldsmith,  to  be  informed  what  it  was, 
who  refused  to  return  it ;  it  was  holden,  that  though  the  bw, 
who  was  the  plaintiff,  did  not  by  such  finding  acquire  an  w- 
solute  property  in  the  jewel,  yet  he  bad  such  a  property  as 
would  enable  bim  to  keep  it  against  all  peraons  except  the 
rightful  owner,  and  consequently  that  be  might  maintain 
trover  for  it  against  the  goldsmith,  who  was  a  wrong-doer. 
So  a  possession  under  the  rightful  owner  is  sufficient  against 
a  person  having  no  colour  of  right.  As  where  the  plaintiff 
bought  and  paid  for  a  ship  stranded  on  the  coast,  but  did  not 
comply  with  the  regulations  of  the  register  acts ;  he  en- 
deavoured for  several  days  to  get  the  ship  off,  but  without 
success ;  at  length  she  went  to  pieces.    The  defendant  having 

Eossessed  himself  of  parts  of  the  wreck  which  had  drifted  on 
is  farm,  it  was  holden"^,  that  the  plaintiff  had  sufficient 
property  in  him  to  enable  him  to  mamtain  trover  against  a 
wrong-doer,  for  as  far  as  regarded  the  possession  of  the 
plaintiff,  it  was  good  as  against  all  except  the  vendor  ;  and 
although  the  plaintiff  had  no  absolute  property  as  against  the 
vendor,  yet  he  claimed  under  him  and  nad  the  possession 
against  tnose  who  tortiously  took  the  goods  without  colour  of 
right  So  where  K.  the  owner  of  furniture  lent  it  to  plaintiff 
under  the  terms  of  a  written  agreement ;  plaintiff  placed  it  in 
a  house  occupied  by  the  wife  <^  C.  a  bankrupt ;  C/s  ass^Dees 
having  setzed  the  furniture,  it  was  holden*,  that  plaintiff 
might  maintain  trover  without  producing  the  agreement 
There  is  one  case  in  whidi  a  temporary  property^  merely  has 
been  bolden  suffici<ent  to'maintain  trovert-^^wfalere  defesdaiit 
having  agreed  to  sell  the  plaintiff  an  estate,  with  the  usoal 
proviso,  that  in  case  the  vendor  could  not  make  a  title,  the 
contract  should  be  void,  delivered  to  the  plaintiff  an  ab^raot 
of  the  title.  The  plaintiff  laid  diis  abstract  before  counseiy 
and  having  received  it  back  with  an  opinion  writteyi  at  the 

k  Lyoa  v.  WeldoD»  2  Biogb.  334.  n  Burton  ▼.  Hoghei  and  others,  2  Bing. 
1  Armory  ▼.  Delamirie,    1  Str,   60S.        173. 

Middx.  Sitt.  conm  Pratt,  C.  J .  o  RoberU  ▼•  Wyatt,  2  Taont  268, 
m  Sutton  ▼.  Buck,  2  Taunt  302. 
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foot,  and  several  queries  in  tbe  margin,  be  left  it  with  the  de- 
fendant, requesting  him  to  copy  the  opinion,  and  mai^nal 
observations,  and  return  the  abstract  as  soon  as  he  had  copied 
them.  After  the  plaintiff  bad  several  times  in  vain  applied 
to  have  the  abstract  returned,  at  length  he  made  a  formal 
demand  of  it,  when  the  defendant  refused  to  re-deliver  it, 
observing  that  as  he  had  been  unable  to  clear  up  the  objec- 
tions of  tbe  plaintiff's  counsel,  the  abstract  would  be  useless 
to  the  plaintiff.  The  plaintiff  having  brought  an  action  of 
trover  for  the  abstract,  it  was  holden,  that  he  was  entitled  to 
recover ;  Chambre,  J.  observing,  that  as  to  the  general  pro- 
perty in  the  abstract,  while  the  contract  is  open,  it  is  neither 
m  the  vendor  nor  in  the  vendee  absolutely,  but  if  tbe  sale  goes 
on,  it  is  the  property  of  the  vendee ;  if  the  sale  is  broken  off, 
it  is  the  property  of  the  vendor.  In  the  mean  tiine  tbe  vendee 
has  a  temporary  propertv,  and  a  right  to  keep  it,  even  if  the 
title  be  rejected,  until  the  dispute  be  finally  settled,  for  his 
own  justification,  in  order  to  shew  on  what  ground  be  did 
rqect  the  title. 

Trover  will  lie  for  bills  of  exchange  indorsed  to  an  agent 
of  the  plaintiff's^  or  order,  for  their  account,  and  deposited 
with  the  defendants,  by  such  agent,  as  a  security  for  past  and 
future  advance  by  the  defendants  to  him. 

9.  Right  of  Possession. — The  plaintiff  must  not  only  have 
a  right  of  property  but  a  right  of  possession  also,  and  unless 
both  these  rights  concur,  tbe  action  will  not  lie.  Hence 
where  a  person  leased  a  bouse  with  the  furniture  therein^  to 
another,  for  a  certain  time,  and  during  the  term  the  furniture 
was  taken  in  execution  by  the  sheriff,  at  the  suit  of  J.  S., 
against  tbe  person  to  whom  the  furniture  formerly  belonged ; 
it  was  holden,  that  the  landlord  could  not  maintain  trover 
acainst  the  sheriff  for  the  value  of  the  furniture,  because  the 
puintiff  had  not  the  right  of  possession  during  tbe  demise ; 
tbe  tenant's  property  and  interest  did  not  determine  by  the 
sheriffs  trespass;  the  tenant  might  have  maintained  trespass 
against  the  wrong-doer,  and  recovered  damages.  It  is  to  be 
remarked  that  in  the  foregoing  case  the  goods  removed  were 
personal  chattels,  and  at  the  time  of  seizure  continued  to  be 
m  the  qualified  possession  of  the  tenant,  which  the  lessor 
agreed  be  should  have.  But  where  certain  mill-machinery, 
together  with  a  mill,  had  been  demised  for  a  term  to  a  tenant, 
and  he  without  permission  of  his  landlord  severed  the  ma- 

p  Treuttel  &Wurtz  v.Barandon  &oUien,    q  Gordon  v.  Harper,  7  T.  R.  9.  Pain  ?. 
8  TaantOD,  100.  Whittaker,  1  Ryan  and  Moody,  99. 

S.  P.  per  Abbott.  C.  J. 
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chineiy  from  the  mill ;  and  it  was  afterwards  seized  under  a 
fi*  fa.  by  the  sheriff,  and  sold  by  him' :  it  was  holden,  that 
no  property  passed  to  the  vendee,  and  that  the  landlord  was 
entitled  to  bring  trover  for  the  machinery,  even  during  the 
continuance  of  the  term. 

A.,  a  bop  merchant,  on  several  days  in  August,  sold  to  B., 
by  contract,  various  parcels  of  hops,  part  of  them  were 
weighed,  and  an  account  of  the  weights  together  with 
samples  delivered  to  the  vendee.  The  usual  time  of  pav- 
ment  in  the  trade,  was  the  second  Saturday  subsequent  to  the 
purchase.  B.  did  not  pay  for  the  hops  at  the  usual  time, 
whereupon  A.  gave  notice  that  unless  they  were  paid  for  by 
a  certain  day,  they  would  be  resold.  The  hops  were  not 
paid  for,  and  A.  resold  a  part  with  the  consent  of  B«,  who 
afterwards  became  a  bankrupt,  and  then  A.  sold  the  residue 
of  the  hops,  without  the  assent  of  B.  or  his  assignees.  Ac- 
count sales  of  the  hops  so  sold,  were  delivered  to  B*,  in  which 
he  was  charged  warehouse  rent,  from  the  30th  of  August. 
The  assignees  of  B.  demanded  the  hops  of  A.  and  tendered 
the  warenouse-rent,  charges,  &c.,  and  A.  having  refused  to 
deliver  to  them,  brought  trover.  The  jury  found  that  de« 
fendant  had  not  rescinded  the  contract  of  sale ;  it  was  holden', 
that  the  assignees  were  not  entitled  to  maintain  trover  to  re- 
cover the  value  of  the  hops ;  inasmuch,  as  the  party  must 
have  not  only  a  right  of  property,  but  a  right  of  possession ; 
and  that  although  a  vendee  of  goods  acquires  a  right  of  pro- 
perty by  the  contract  of  sale,  yet  he  does  not  acquire  a  right 
of  possession  to  the  goods,  until  he  pays  or  tenders  the  price. 

The  right  of  possession  is  sufficient,  without  having  had 
actual  possession  (4).  Hence*  where  in  trover  the  plaintiff, 
as  executor,  declared  upon  the  possession  of  his  testator,  it 
was  holden  to  be  sufficient;  because  the  personal  property  of 
the  testator  was  vested  in  the  executor:  and  no  other  person 
having  a  ri^ht  to  the  possession,  the  property  drew  after  it 
the  possession  in  law.  So  if  A.  be  indebted^  to  C,  and  B.  in- 
debted to  A«,  and  it  is  agreed  between  them,  that  B.  shall 

r  Famnt  y.  Tbompion,  5  B.  &  A.  626.  q  Flewellin  t.  Rare,  1  Bull.  66.  cited 
s  Blosan  y.  Sanden,  4  B.  ft  C.  941.  in  Boll.  N.  P.  35. 

t  Hadaon  y.  Hudson,  Latcb.  214.  cited 
by  Lawrence,  J.  7  T.  R.  IS. 


(4)  Hence,  on  the  trial  of  an  ejectment  for  a  mine,  it  was  holden 
that  a  recovery  in  trover  for  a  parcel  of  lead  dug  out  of  the  mine  was 
not  evidence  of  the  plaintiff's  possession.  Lora  Cullen*s  case  at  bar, 
B.  R.  Bull.  N.  P.  33. 
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deliYer  gocxk  to  C.  in  satisfacfcion  of  the  debt  due  from  A.  to 
C.,  and  B.  afterwards  converts  the  goods  to  his  own  use,  C. 
may  maintain  trover  against  B.,  though  C.  never  had  p(m^ 
session ;  for  by  the  agreement  the  right  was  in  C,  and  the 
conversion  a  wrong  done  to  him. 

3«  Perianal  Goocb.^-Tfae  subject  matter  of  this  aetion  is 
confined  to  personal  goods.  ELence  trover  will  not  lie  for 
tbings  fixed  to  the  frediold. 

Questions  respecting  the  right  of  what  are  ordinarily  called 
fixtures  principally  arise  between  three  classes  of  persons*. 
1st  Between  different  descriptions  of  representatives  of  the 
same  owner^of  the  inheritance,  viz.  between  the  heir  and  exe- 
cutor. In  the  first  case,  i.  e,  as  between  heir  and  executor, 
the  rule  obtains  with  the  most  rtffour  in  favour  of  the  inhe- 
ritance, and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel  any  thing  which  has  been  af- 
fixed to  the  freehold  or  inheritance,  ^fy.  Between  the  exe- 
cutor of  tenant  for  life,  or  in  tail,  and  the  remainder-man  or 
reversioner ;  in  which  case  the  right  to  fixtures  is  considered 
more  ftvouraMy  for  executors  than  in  the  preceding  case  be- 
tween heir  and  executor  (5).    The  3d  case,  and  that  in  which 

X  ?er  Ld.  EU6nbQfOttg;b,  C.  J.  deliteriDgf  Uie  judgment  of  the  court  in 

Blves  V.  Maw,  3  Btst,  51. 


(5)  <<In  decidkffi  whether  a  particular  teed  instrament,  ma- 
cbine»  or  even  baUding,  should  be  considered  as  removiMe  by  the 
executor  as  between  the  executor  and  the  heir,  or  between  the 
executor  and  the  person  in  remainder,  the  court,  in  the  three  prin- 
cipal cases  on  this  subject,  (viz.  Lawton  v.  Lawton,  3  Atk.  13. 
wnich  was  the  case  of  a  fire-engine  to  work  a  colliery,  erected  by 
tenant  for  life;  Lord  Dudley  and  Lord  Ward,  Ambler,  113.  which 
was  also  the  case  of  a  fire-engine  to  work  a  colliery,  erected  by 
tenant  for  life;  (these  two  cases  before  Lord  Hardwicke;)  and 
Lawton»  executor  v.  Salmon,  £•  22.  G»  3.  1  H.  Biac.  299.  in  notis, 
before  Lord  MansfieM,  which  was  the  case  of  salt-pans,  and  wbidi 
came  on  in  the  shape  of  an  action  of  trover,  brought  for  the  salt- 
pans, by  the  executor,  against  the  tenant  of  the  heir  at  law,)  the 
court  may  be  considered  as  having  decided  mainly  on  this  eround, 
that  vohnrs  the  faced  tfUtrum^tU,  engine  or  utensil  (and  tAe  mdl^g 
covering  the  Mine,  falls  within  the  same  jninciplej  was  an  accessory 
to  a  matter  of  a  personal  nature,  that  it  should  be  itself  considered  sis 
personalty.  The  fire-engine,  in  the  cases  in  3  Atk.  and  Ambler, 
was  an  accessory  to  the  carrying  on  the  trade  of  gettii^  and  vending 
coals,  a  matter  of  a  personal  nature.  Ld.  Hardwicke  says  in  the 
case  in  Ambler,  **  A  colliery  is  not  only  an  eDJoyment  of  the  estate, 
but  in  part  carrying  on  a  trade.'^    And  in  the  case  in  3  Atk.  he 
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the  greatest  latitude  and  indulgence  has  always  been  allowed 
in  fevour  of  the  claim  to  having  any  particular  articles  con- 
sidered as  personal  chattels,  as  against  the  claim  in  respect 
of  freehold  or  inheritance,  is  the  case  between  landlord  and 
tenant. 

It  is  a  general  rule,  that  where  a  lessee  having  annexed  anv 
personal  chattel  to  the  freehold  during  his  term,  afterwards 
takes  it  away,  it  is  waste.  Some  exceptions  have  been  en- 
grafted on  this  rule,  1.  in  favour  of  utensils  set  up  in  relation 


says,  **  One  reason  that  weighs  with  me  is^  its  being  a  mixed  case, 
between  enjoying  the  profits  of  the  land»  and  carrying  on  a  species 
of  trade ;  and  considering  it  in  this  light,  it  comes  very  near  the 
instances  in  brewhouses,  &c.  of  furnaces  and  cop{>er8."  Upon  the 
same  principle.  Lord  C.  B.  Comyns  may  be  considered  as  having 
decided*  that  a  cyder-mill  should  go  to  the  executor  and  not  to  the 
heir,  t.  e.  as  a  mixed  case  between  enjojring  the  profit^  of  the  land, 
and  carrying  on  a  species  of  trade,  and  as  considering  the  cyder-mill 
as  properly  an  accessory  to  the  trade  of  making  cyder.  In  the  case 
of  the  salt-pans,  Ld.  Mansfield  does  not  seem  to  have  considered 
them  as  accessory  to  the  carrying  on  a  trade,  but  as  merely  the 
means  of  enjoying  the  benefit  of  the  inheritance.  He  says,  **  T%e 
salUspring  is  a  vcdwihle  hUieritance^  but  no  profit  arises  from  it, 
unless  there  be  a  salt-work,  which  consists  of  a  building,  &c*  for  the 
purpose  of  containing  the  j^ans,  &c.  which  are  fixed  to  the  ground. 
T%e  inheritance  cannot  he  enjoyed  without  them*  They  are  aceeseories 
neoeetary  to  ti^  enjoyment  of  the  principal.  T%e  owner  erected  them 
for  the  £en^  of  the  ii^ieritance,**  fjpon  this  principle  he  considered 
them  as  belonging  to  the  heir,  as  parcel  of  the  inneritanoe,  for  the 
enjoyment  of  which  they  weie  made,  and  not  as  belonging  to  the 
executor,  as  the  means  or  instrument  of  carrying  on  a  trade.**  Per 
Lord  EllenboToneh,  C.  J.  delivering  the  opinion  of  the  court  in 
Elwes  V.  Maw,  SlSast,  53, 54. 

In  trover,  by  the  executor  against  the  heir,  Lee,  C.  J.  held,  that 
hangings,  tapestry,  and  iron  l^ks  to  chimnies,  belonged  to  the 
executor,  who  recovered  accordingly  against  the  heir.  Harvey  v. 
Harvey,  Str.  1141.  Middx.  Sittmgs,  M.  T.  14  G.  2. 

Standing  com  belongs  to  a  devisee  of  land,  and  not  to  the  executorf; 
but  a  legatee  of  goods  and  stock  on  the  farm}  shall  take  it  from  both, 
it  is  agreed,  however,  that  as  between  the  executor  and  the  heir,  if 
there  he  not  any  devisee  of  the  land,  the  executor  is  entitled  to  stand- 
ii^  com§. 

*  In  a  c&ae  cited  in  Lawton  ▼.  Lawtoo,  8  Atk.  13.  16. 
t  Spencer's  caee,  Winch,  51.  Haiy.  Co.  liU.  65.  b.  o.  (S). 
{  Coz  ▼. GodaalTC,  6  Eait,  004.  n.  West  ▼.  Moor,  8  East,  339. 
^  See  Uie  authoritiet  cited  in  Haig.  Co.  Litt.  55.  b.  n.  (2). 
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to  traded ;  2;  of  matters  of  ornament,  as  ornamental  marble, 
cAimney-pieceSt  pier-glasses^  hemgingh*,  wainscot  fixed  only 
by  screws,  and  the  like  (O). 

These  the  tenant  may  remove  during  the  term«  A  cove- 
nant by  a  tenant,  to  yield  up  in  repair,  at  the  expiration  of  bis 
lease,  all  buildings  which  should  be  erected  during  the  term, 
upon  the  demised  premises,  includes  buildings  erected  and 
used  by  the  tenant  for  the  purpose  of  trade  and  manufacture, 
if  such  buildings  be  let  into  the  soil,  or  otherwise  fixed  to  the 
freehold*,  but  not  where  they  merely  rest  upon  blocks  or 

Eattens.  A  barn  erected  by  the  tenant  upon  pattens  and 
locks  of  timber  lying  upon  the  ground,  but  not  fixed  in  or  to 
the  ground,  may  be  removed\  So  where  certain  parts  of  a 
machine  had  been  put  up  by  the  tenant  during  his  term,  and 
were  capable  of  being  removed  without  either  injuring  the 
other  parts  of  the  machine  or  the  building,  and  had  been 
usually  valued  between  the  out-going  and  in-coming  tenant ;  it 
was  holden*,  that  these  were  the  goods  and  chattels  of  the 
out-going  tenant,  for  which  he  might  maintain  trover.  But  a 
tenant  for  mere  agricultural  purposes  cannot  remove  build- 
ings fixed  to  the  ueehold,  which  have  been  constructed  by 
such  tenant  for  the  ordinary  purposes  of  husbandry,  and  are 
not  connected  with  any  description  of  trade*. 

Things  of  an  ornamental  nature  may  be  in  a  degree  affixed, 
and  yet,  during  the  term,  may  be  removed ;  on  the  other 
hand,  there  may  be  that  sort  of  fixing  or  annexation,  which, 
though  the  thing  annexed  may  have  been  merely  for  orna- 
ment, will  yet  make  the  removal  of  it  waste.  Hence  a  con- 
servatory erected  by  tenant  for  years,  (who  had  a  remainder 
for  life  after  the  death  of  his  lessor,)  on  a  brick  foundation 


7  Penton  ▼.  Robtrt,  2  East,  88. 
z  Beck  V.  Rebow,  1  P.  Wms.  94. 
Herefoid,  1694,  Bull.N.  P.  34. 
a  Naylor  v.  ColliDge,  1  Taunt  Id. 


b  Culiing  y.  Tufnel,  per  IVeby,  C.  J.  at 

Hereford,  1694,  Bull,  N.  P.  34. 
c  Davit  V.  Jones,  2  B.  &  A.  165. 
d  Elwes  y  Maw,  3  East,  38. 


(6)  **  During  the  term  the  tenant  may  take  away  chimney-pieces, 
and  even  wainscot,  which  is  a  very  strong  case,  but  not  after  the 
term ;  if  he  did,  he  would  be  a  trespasser."  Per  Lord  Hardwicke,  C. 
1  Atk.  477.  See  also  Ambl.  113.  But  tenant  remaining  in  pos- 
session, after  the  expiration  of  the  term,  may  remove  fixtures,  an- 
nexed to  the  freehold,  for  the  purpose  of  carrying  on  trade.  Penton 
V.  Robart,  2  East,  88.  "  What  would  have  been  held  to  be  waste  in 
the  time  of  Heniy  the  7th  *,  as  removing  wainscot  fixed  only  by 
screws,  and  marble  chimney*pieces,  is  now  allowed  to  be  done.** 
Per  Loid  Hardwicke.  C.  in  Lawton  v.  Lawton,  3  Atk.  15. 

*  See  also  Herlakenden's  case,  31  Elii.  4  Rep.  64. 
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attached  to  a  dwelling  house,  and  con^municatinfir  ^ith  it  by 
wiodows  opening  into  the  conservatory ^  and  a  flue  passing 
into  the  parlour  chimney,  was  considered'  as  part  of  the  free- 
hold, and  not  removable  by  the  tenant  or  his  assignees. 

The  owner  of  a  freehold  house,  in  which  there  were  various 
fixtures,  sold  it  by  auction.  Nothing  was  said  about  the 
fixtures.  A  conveyance  of  the  house  was  executed,  and 
possession  given  to  the  purchaser,  the  fixtures  still  remaining 
ID  the  house ;  it  was  bolden^  that  they  passed  by  the  con- 
veyance of  the  freehold ;  and  that  even  if  they  did  not,  the 
vendor,  after  giving  up  the  possession,  could  not  maintain 
trover  for  them.  A  few  articles  which  were  not  fixtures, 
were  also  left  in  the  house;  the  demand  described  them,  to- 
gether with  the  other  articles,  as  fixtures,  and  the  refusal  was 
of  the  fixtures  demanded ;  it  was  holden*  that  upon  this 
evidence,  the  plaintiff  could  not  recover  them  in  this  action. 

This  action  may  be  maintained  for  an  undivided  part  of  a 
chattel,  e.  g.  three-fourths  of  a  ship^. 

4.  Cowversian.'^lt  must  appear,  that  the  defendant  has 
been  guilty  of  a  wrongful  conversion. 

The  wrongful  conversion  by  the  defendant  is  considered  as 
the  gist  of  the  action. 

If  A.  take  the  horse  of  B.^  and  ride  him,  and  after  deliver 
him  to  B.,  yet  B.  may  maintain  trover  against  A.,  for  the 
riding  was  a  conversion,  and  thcf  re-delivery  will  not  bar  the 
action,  although  it  will  go  in  mitigation  of  damages.  Draw* 
ing  out  part  of  the  liquor  in  a  vessel,  and  filling  it  up  with 
water,  is  a  conversion  of  the  liquor^.  If  A.  find  the  goods  of 
B.,  and,  upon  the  demand  of  the  goods,  answer  that  he  knows 
not  whether  B.  is  the  true  owner,  and  therefore  refuses  to 
deliver  them ;  this  is  not  evidence  of  a  conversion,  if  A.  keep 
them  for  the  true  owner*.  A  person  is  guilty  of  a  conversion 
who  takes  the  property  of  one  person  by  assie^nment  from 
another,  who  has  not  any  authority  to  dispose  of  it  (7).    A.*^ 

e  Bockiandv.Batteifield,2B.  ftB.fii.  i  CoantCM  of  Rutlaod^t  case,  T.  38. 

f  Colegrave  y.  IHai  SaDtot,  %  B.  &  C.  Eliz.  B.  R.  1  Rol.  Abr.  6.  (L.)  pi.  I. 

76.  k  RicbudioD  ▼.  Atkinsoo,  Middz.  Sitt. 

g  &  C.  Coram  Eyre  and  Fortflicue^  (absentee, 

h  Watson  ▼.  King,  4  Camp.N.  P.  C.  C.J.)  1  8tr.fi76. 

272.  1  Per  Coke,  C.  J.  2  Bulst.  312. 

m  M<Combie  ▼.  Davis,  6  Bast,  538. 


(7)  '*  Assuming  to  oneself  the  property  and  right  of  disposing 
of  another  man's  eoods  is  a  conversion/'  Per  Holt,  C.  J.  in  Bald« 
win  ▼•  Cole,  6  Mod*  221,  reoognised  by  Lord  Ellenboroogh,  C*  J,  in 

yoL.  II.  Y  Y 
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a  tobacco  broker,  purchased  in  his  own  name  for  the  plaintiff; 
some  tobacco^  which  was  then  in  the  king's  warehouse,  and 
afterwards  pledged  the  same  in  his  own  name  with  the  de- 
fendant for  a  sum  of  money,  and  transferred  it  into  the  de* 
fendant*s  name  in  the  king's  warehouse.  The  defendant  was 
informed  of  the  plaintiff's  right  to  the  tobacco,  and  was  ap* 
plied  to,  both  by  the  plaintiff  and  the  broker,  to  deliver  the 
same  to  the  plaintif}',  but  the  defendant  refused  to  make  the 
transfer,  or  to  give  an  order  for  the  delivery.  It  was  holden, 
that  the  acts  of  the  defendant  amounted  to  a  conversion.  So 
a  servant  may  be  guilty  of  a  conversion,  although  the  act  be 
done  by  him  for  the  l>enefit  of  his  master*.  But  it  is  to  be 
observed  that  this  was  the  case  of  an  actual  conversion  by  the 
servant  For  where  goods,  the  property  of  the  plaintiff,  had 
been,  by  the  servants  of  an  insurance  company,  carried  to  a 
warehouse,  of  which  the  defendant,  a  servant  of  the  company, 
kept  the  key,  and  the  defendant,  on  being  applied  to  by  the 
plaintiff  to  deliver  them  up,  refused  to  do  so  without  an  order 
from  the  company  ;  it  was  holden®,  that  this  was  not  such  a 
refusal  as  amounted  to  a  conversion  of  the  goods  by  the 
defendant. 

In  a  case  where  the  defendant  had  taken  the  plaintiff^'s  boat 
for  the  purpose  of  assisting  the  plaintiff',  and  from  a  motive 
of  kindness  to  the  plaintiff,  and  the  boat  was  sunk  in  the 
endeavour.  Lord  EUenborough,  C.  J.  was  of  opinion,  that  the 
act  of  the  defendant  could  not  be  deemed  an  illegal  con« 
version. 

Trover  will  lie  for  the  misdelivery  of  goods  by  a  ware- 
houseman, although  such  misdelivery  has  occurred^  by  mis- 
take only. 

With  respect  to  negotiable  instruments,  e.  g.  bank  note% 
possession  is  primd  facie  evidence  of  property ;  and  persons 
holding  them  cannot  without  strong  evidence  of  fraud,  be 
compelled  by  any  prior  holder,  who  may  have  been  robbed, 
to  disclose  the  manner  in  which  they  received  them'  (8).    An 

n  Stephens  v.  Elwall,  4  Maule  k  Sel-    p  Drake  y.  Shorter,  4  Esp.  K.  P.C.  165. 

Wyn,  259.  q  Devereux  t.  Barclay,  2  B.  &  A.  702. 

o  Alexander  v.  Southey,  5  B.  &  A.  247.    r  King  y.  Milaom,  2  Camp.  N.  P.  C.  5. 


6  East,  540.  The  very  taking  of  goods  from  one  who  has  no  right 
to  dispose  of  them  is  a  conversion.  Hurst  v.  Gwennap,  2  Stark. 
N.  P.  C.  306. 

(8)  <<  For  the  purpose  of  rendering  bills  of  exchange  negotiable, 
the  right  of  property  in  them  passes  with  the  bills.  Bvery  holder, 
with  the  bills,  takes  the  property,'  and  his  title  is  stamped  upon  tbe 
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exchequer  bill,  the  blank  in  which  was  not  filled  up,  having 
been  placed  for  sale  in  the  hands  of  A.,  he,  instead  of  selling 
ity  deposited  it  at  his  banker's,  who  made  him  advances  to 
the  amount  of  the  value.  A.  afterwards  becoming  bankrupt, 
it  was  holden^  that  the  owner  of  the  exchequer  bill  could  not 
maintain  trover  against  the  bankers,  the  property  in  such  an 
exchequer  bill,  like  bank  notes  and  bills  of  exchange  indorsed 
in  blank,  passing  by  delivery.  A  banker  discounts  a  bill 
drawn  on  a  customer,  and,  by  the  acceptance,  made  payable 
at  his  bank,  after  notice  that  it  has  been  lost  by  the  holder, 
and  afterwards  debits  his  customer  with  the  amount  of  the 
bill,  \i;rite8  a  discharge  on  it,  and  delivers  it  up  to  the  cus- 
tomer as  the  banker's  voucher  of  his  account.  Held,  that  the 
banker  is  thereby  guilty  of  a  conversion,  and  the  loser  of  the 
bill  may  recover  in  trover  without  previous  demand  of  the 

bill'.  ^  ^ 

Although  it  appears  formerly  to  have  been  doubted  whe- 
ther in  the  case  of  a  tortious  taking,  the  plaintiff  was  not  con- 
fined to  an  action  of  a  trespass,  yet  it  is  now  agreed,  that  in 
such  case  the  plaintiff  has  his  election  to  bring  either  trespass 
or  trover;  for  a  tort  may  be  qualified,  though  it  cannot  be  in- 
creased". 

If  A.  lodges  jewels^  sealed  up,  at  a  banker's,  for  safe  cus- 
tody only  *,  and  the  banker  breaks  open  the  box,  and  pawns 
the  jewels  to  another,  A.  may  maintain  trover  against  the 
pawnee  for  the  conversion  of  the  jewels  to  his  own  use. 

In  an  action  of  trover  for  plate  ^,  it  appeared  that  the  plain- 
tiff claimed  under  a  remainder-man,  against  the  defendant, 
to  whom  it  was  pawned  by  the  tenant  for  life.  That 
I.  S.,  by  will,  gave  his  plate  to  trustees  for  the  use  of  his 
wife  durante  viduitate  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  the  plate  was  delivered  into  her 
possession.  She  afterwards  pawned  it  with  the  defendant 
for  a  valuable  consideration,  who  had  no  notice  of  the  settle- 

I   Wookey  v.  P6le,  4  B.  &  A.  1.  per  3  x  Hartop  v.  Hoare,  £.  16  G.  2.  K.  B. 

josUces,  Bajrley,  J.  dissentient.  Str.   1187.  more  tally  reported  ia 

t  Lovill  V.  Martin,  4  Taunt.  799.  3  AUc.  44.  and  I  Wils.  8. 

u  Bisbop  V.  Montague,  Cro.  Eliz.  824.  y  Hoarc  v.  Parker,  2  T.  R.  376. 

Cio.Jac.50.  S.  C. 


bill*  themselves.  The  property  and  the  possession  are  inseparable. 
This  was  necessary  to  make  them  negociable,  and  in  this  respect 
they  differ  essentially  from  goods  of  which  the  property  and  pos- 
session may  be  in  different  persons."  Per  Eyre,  C.  J.  delivering 
the  opinion  of  this  court  in  Collins  v.  Martin,  1  Bos.  &  Pul.  651. 

Yy  2 
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ment,  and  before  the  commencement  of  this  action  she  died. 
A  demand  and  refusal  was  proved.  After  verdict  for  plain- 
tiff, the  court  were  of  opinion,  on  a  case  reserved,  that  the 
defendant  was  bound  to  deliver  up  the  plate,  without  being 
paid  the  money  he  had  advanced  on  it,  observing,  that  the 
point  was  clearly  established,  and  the  law  roust  remain  as  it 
is,  until  the  legislature  thought  fit  to  provide,  that  the  posses- 
sion of  such  chattels  shall  be  a  proof  of  ownership. 

By  Stat.  I  Jac.  I.  c.  91.  the  sale  of  any  goods  wrongfully 
taken  to  any  pawnbroker  in  London,  or  within  two  miles 
thereof,  shall  not  alter  the  property.  If  goods  stolen  are 
pawned,  the  owner  may  maintain  trover  against  the  pawn- 
broker*. N.  In  this  case  the  goods  bad  been  stolen  from 
the  plaintiff's  house  and  pawned  with  defendant  by  a  person 
who  had  been  tried  for  the  felony,  and  acquitted  on  the  ab- 
sence of  a  material  witness.  A  pawnbroker  has  no  right  (o 
sell  unredeemed  pledges*  after  the  expiration  of  a  year  from 
the  time  the  goods  were  pledged,  if  the  original  owner  tender 
him  the  principal  and  interest  due. 

A  wharf,  even  in  London,  is  not  a  market  overt^  for  the 
articles  bought  there. 

A  person  having  three  bills  of  exchange  applied  to  a  coun- 
try banker,  with  whom  he  had  not  had  any  previous  dealings, 
to  give  for  them  a  bill  on  London  of  the  same  amount ;  this 
bill  was  afterwards  dishonoured:  it  was  holden%  that  as 
there  was  a  complete  exchange  of  securities,  trover  would  not 
lie  for  the  three  bills  of  exchange. 

If  a  tradesman  sell  goods  to  be  paid  for  on  delivery,  and 
bis  servant  by  mistake  delivers  them  without  receiving  the 
money,  be  may,  after  demand  and  refusal  to  deliver  or  pay, 
bring  trover^  for  the  goods  aga'mst  the  purchaser.  So  when 
iron  was  to  be  delivered  under  a  contract  that  certain  bills 
outstanding  against  the  plaintiff  should  be  taken  out  of  circa* 
lation,  and  after  part  of  the  iron  had  been  delivered,  and  no 
bills  had  been  talcen  out  of  circulation,  the  plaintiff  stopped 
the  further  delivery,  and  brought  trover  for  what  had  been 
delivered,  it  was  holden*  that  the  action  would  lie. 

If,  upon  an  information  of  seizure,  the  goods  be  condemned, 
no  action  will  lie  for  them.  But  if  there  be  no  condemnation, 
and  the  goods  were  not  liable  to  be  seized,  trespass  or  trover 


x  packer  y.  Gillies,  London  Sitt.  after    b  Wilkinson  v.  King,  2  Camp.  H.  P.  C. 

Trin.T.  1806.  Ld.  EUenborougb,  C.J.        335. 
'  3  Camp.  N.  P.  C.  336.  n.  c  Horablower  t.  Proud,  2  B.  Jk  A. 327. 

«  Walter  y.  Smitii,  6  B.  ft  A.  430.  d  Bayley,  J.  2  B.  ft  A.  329.  n. 

e  Bishop  v.  Shillito,  2  B.  ft  A.  329.  n. 
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will  lie  against  the  officer  for  them^  But  by  stat  19  6.  9. 
c.  34.  8.  16.  if  the  judge  certify  on  the  record,  that  there  wag 
a  probable  cause  for  such  seizure,  then  the  plaintiff,  beside 
his  ship  or  goods  so  seized,  or  the  value  thereof,  shall  not  be 
entitled  to  above  twopence  damages,  nor  to  any  costs  of  suit. 

If  goods  be  obtained  from  A.  by  frauds,  and  pawned  to  B., 
without  notice,  and  A.  prosecute  the  offender  to  conviction, 
and  get  possession  of  his  goods,  B.  may  maintain  trover  for 
them;  for' this  is  distinguishable  from  the  case  of  felony, 
where  the  owner's  right  of  restitution  is  given  by  positive 
statute  (21  H.  8.  c.  11.)  In  the  foregoing  case  the  absolute 
property  in  the  goods  was  obtained  by  fraud ;  but  if  the  ven^ 
dor"  of  a  leasehold  estate  delivers  the  conveyance  as  an 
escrow  to  take  efl'ect  on  payment  of  the  residue  of  the  pur- 
chase money,  the  property  in  the  title  deeds  is  so  vested  in 
the  vendee,  that  the  vendor  obtaining  possession  of  them  and 
pawning  them,  confers  on  the  pawner  no  right  to  detain  them, 
after  tender  of  the  residue  of  the  purchase  money. 

As  the  master'  of  a  ship  has  no  general  authority  by  law, 
in  the  absence  of  his  employers,  to  sell  the  ship  intrusted  to 
his  care,  but  only  an  implied  authority  to  act  for  the  benefit 
of  the  concern,  exercismg  a  sound  discretion,  such  as  the 
owner  himself  would  exercise  if  he  were  upon  the  spot,  it 
follows,  that  the  owner  of  a  ship  may  recover  in  an  action  of 
trover  the  value  of  the  same  from  a  vendee  claiming  by  pur- 
chase from  the  master,  unless  the  vendee  can  shew  that  the 
ship  was  sold  b^  the  master  under  such  an  urgent  necessity 
as  would  have  mduced  the  owner  to  have  sold  the  ship  if  he 
had  been  present.  So,  although  the  captain  of  a  ship  find  it 
impossible  to  reach  his  port  of  destination,  he  has  not  any 
implied  authority,  as  the  agent  of  the  shippers,  to  sell  the 
cargo  for  their  benefit  in  a  foreign  part,  into  which  he  is 
driven ;  and  if  he  does  so^  although  it  should  appear  that  be 
acted  bond  Jide  for  the  interest  of  all  persons  concerned  iu 
the  adventure,  yet  such  sale  will  be  considered  as  a  tortious 
conversion,  for  which  the  ship-owner  is  liable^ 

The  captain  of  a  ship  has  no  Authority  to  sell  the  cargo,  ex-| 
cept  in  cases  of  absolute  necessity ;  and  therefore  where,  in 
the  course  of  a  voyage  from  India,  the  ship  was  wrecked  ofF 
the  Cape  of  Good  Hope,  and  some  indigo,  which  was  part 

f  Tinkler  v.  Poole,  3  Will.  146. 6  Buir.  C.  J.  Abbott,  p.  S.  ed.  fitb.  and  6  Esp. 

2657.  N.  P.  C.  66.  S.  C.  Reed  v.  Darby, 

g  Parker  t.  Patrick,  5  T.  R.  176.  Trin.  48  G.  3.  B.  R.  10  Eaat,  143. 

h  Hooper  y.  Ramsbottom,  6  Taunt  12.  Jc  Van  Omeron  y.  Dowick,  2  Camp.  N. 

i  Hayman  ▼.  Moulton,  B.  R.  London  P.  C.  42. 

Sitt.  Not.  1,  1803.    EUenborougb, 
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of  the  cftrgo,  was  saved,  aod  the  same  was  there  sold  by  pub- 
lic auctidn,  by  the  authority  of  the  captaiu,  acting  btmd  fide 
according  to  the  best  of  his  judgroent,  for  the  benefit  of  all 
persons. concerned,  but  the  jury  found  that  there  was  no  ab- 
solute necessity  for  the  sale;  it  was  holden'  that  the  pur- 
chaser at  such  sale  acquired  no  title,  and  the  indigo  having 
been  sent  to  this  country,  the  original  owners  were  held  en- 
titled to  recover  its  value* 

A*  entrusted  B.  with  goods  to  sell  in  India",  agreeing  to 
take  back  from  B.  what  he  should  not  be  able  to  sell,  and 
allowing  him  what  he  should  obtain  beyond  a  certain  price, 
with  lil^rty  to  sell  them  for  what  he  could  get,  if  he  could 
not  obtain  that  price.  B.,  not  having  been  able  to  sell  the 
goods  in  India  himself,  left  them  with  an  agent  to  be  disposed 
of  bv  him,  directing  the  agent  to  remit  the  money  to  bim  (B.) 
in  England.  It  was  bolden  that  A.  could  not  maintaio  trover 
against  B.  for  the  goods. 

Where  goods  were  placed  in  the  hands  of  a  factor  for  sale, 
and  he  indorsed  the  bills  of  lading  to  the  defendants,  who 
thereupon  accepted  a  bill  for  him,  and  he,  at  the  same  time, 
directed  the  defendants  to  sell  the  ^oods  and  reimburse  them- 
selves the  amount  of  the  bill  out  of  the  proceeds:  it  was 
holden*,  that  the  defendants,  having  sold  thegoods^  couM 
not  be  sued  for  them  in  trover  by  the  original  owner.  It 
seems,  that  the  original  owner  might  have  maintained  an 
action  for  money  had  and  received  for  the  proceeds,  and  that 
the  defendants  could  not  have  retained  the  amount  of  the 
money  advanced  to  the  factor. 

Trover  will  not  lie  for  goods  irregularly  sold  under  a  dis- 
tress*; the  statute  11  G.  2.  c.  19.  s.  19.  having  declared  that 
the  party  selling  should  not  be  deemed  a  trespasser  ah  iniiio^ 
and  having  given  an  action  on  the  case  to  the  party  grieved 
by  such  sale.  But  if  a  party  pay  money  in  order  to  redeem 
his  goods  from  a  wrongful  distress  for  rent^  he  may  maintain 
trover  against  the  wrong-doer. 

1  Freeman  and  another  ▼.  Uie  Bast  Id-  d  Stiemeld  v.  Holden  and  odieis,  4  B. 

dia  CompaDy,  5  B.  &  A.  617.  ft  C.  6 

«Broinl^  Y.  CoxweU,  2  Boa.  k.  PuL  o  Wallace  ▼.  Kii«,  1  H.  Bl.  t3. 

43S.  p  Shipwick  ▼.  Blauchaid,  6  T.  R.  2d8. 
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II.  By  whom  and  against  whom  Trover  may  be  maintained. 

One  joint  tenant,  or  tenant  in  common,  or  parcener,  can- 
not bring  trover  against  his  companion  for  goods  remaining 
in  his  possession,  because  the  possession  of  one  is  the  posses- 
sion of  both ;  if  trover  be  brought,  the  joint  tenancy,  &;c.  is 
good  evidence  upon  the  plea  of  not  guilty  ^ 

Upon  this  principle  it  was  holden',  that  A.  a  member  of 
an  amicable  society,  who  had  been  entrusted  with  a  box, 
containing  the  sums  of  money  subscribed,  and  was  bound  by 
bond  to  keep  it  safely,  could  not  maintain  trover  against  B., 
another  member  of  the  same  society,  and  a  stranger  in  a  case 
where  B.  had  got  possession  of  the  box,  carried  it  away,  and 
delivered  it  to  the  stranger ;  Buller  J.  observing,  that  it  wa» 
admitted,  that  one  of  the  defendants  was  a  member  of  this 
society,  and,  consequently,  bad  a  general  property  in  the 
box ;  that  a  special  property  could  not  give  a  right  in  this 
action  against  a  general  property.  The  custody  only  was 
committed  to  the  plaintiff,  the  property  remained  in  thq 
society. 

After  an  act  of  bankruptcy  committed  by  one  of  two 
partners*,  joint  effects  were  sent  away,  which  came  to  the 
delepdant's  hands;  then  the  solvent  partner  died,  leaving 
the  defendant  his  executor,  and  afterwards  a  commission  of 
bankrupt  was  taken  out  against  the  surviving  partner,  and 
bis -estate  assigned  to  the  plaintiff's;  it  was  bolden  that 
they  were  tenants  in  common  with  the  solvent  partner,  and 
afler  his  decease  with  his  representatives,  by  relation  from 
the  act  of  bankruptcy ;  and,  consequently,  could  not  main- 
tain trover  against  the  defendant  claiming  under  such  solvent 
partner. 

After  an  act  of  bankruptcy,  committed  by  one  of  two 
partnersS  the  other  delivered  goods,  part  of  their  joint  pro- 
perfy,  to  a  creditor^  for  a  joint  debt,  and  died,  and  afterwafds 
a  commission  issued  against  the  surviving  partner :  it  was 
holden,  that  this  was  in  substance  the  same  with  the  pre- 
ceding case :  that  the  creditor,  by  vfrtue  of  such' delivery  by 
the  solvent  partner,  became  tenant  in  common  of  the  goods 

q  2  LeoD.  220.  cue  27S.  Stokes,  1  East,  363.    See  Hogg  ▼. 

r  Holliday    ▼.    Camsell    and    White,        Bridges,  2  Moore,  (C.  P.)  122. 

1  T.  R.  658.  t  Smitti  and  others,  assignees,  &c.  v. 

%  Bmith  and  others,  assignees,  ftc.  v.        Oriell,  1  East,  368.    Sec  Harvey  v. 

CrickcU,  ante,  tit.  Partners,  p.  1 131 . 
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with  the  assignees  of  the  bankrupt  by  relation  from  the  act  of 
bankruptcy,  which  was  in  the  lif&-time  of  the  solvent  part- 
ner, and  consequently,  that  the  assignees  could  not  maintain 
trover  against  such  creditor. 

If  one  tenant  in  common  merely  takes  the  thing  in  comaK>n 
out  of  the  possession  of  his  companion,  and  carries  it  away, 
there  no  action  lies  by  the  other  tenant  in  common%  but  if 
he  destroy  the  thing  in  common,  the  other  may  bring  trespass 
or  trover.  As'  where  it  appeared  that  one  tenant  in  common 
of  a  ship  had  forcibly  taken  it  out  of  the  possession  of  his 
companion,  and  secreted  it  from  him,  so  that  he  knew  not 
where  it  was  carried,  and  changed  the  name  of  it,  and  it  af- 
terwards got  into  the  hands  of  a  third  person,  who  sent  it  on 
a  foreign  voyage,  where  it  was  lost.  Lord  Kin^,  C.  J.  left  it 
to  the  jury,  whether,  under  the  circumstances,  the  destruction 
was  not  by  the  defendant's  (the  tenant  in  common)  means ; 
and  the  jury  finding  iti  the  affirmative,  the  court,  on  motion 
for  a  new  trial,  approving  of  the  chief  justice's  direction,  re- 
fused to  set  aside  the  veniict  (D). 

The  preceding  case  proceeded  upon  the  principle  that  there 
was  a  destruction  of  the  subject  matter,  f^nd  it  is  now  esta- 
blished, that  one  tenant  in  common  cannot  recover  for  a  chat- 
tel in  trover  against  his  companion,  without  first  proving  a 
destruction  of  the  chattel,  or  something  that  is  equivalent  to 
it.  Hence,  where  one  of  two  tenants  in  common  of  a  whale 
cut  it  up  and  expressed  the  oil,  it  was  holden^,  that  such 
alteration  in  the  form  of  the  property  did  not  amount  to 
a  tortious  conversion,  so  as  to  enable  the  companion  to 
maintain  trover ;  for  the  act  done  was  an  application  of  the 
whale  to  the  only  purpose  which  could  make  it  profitable  to 
the  owners,  and  tended  to  preserve  it  instead  of  destroying 
it,  which  one  tenant  in  common  was  clearly  entitled  to  do; 
and  as  the  parties  were  clearly  tenants  in  common  of  the 
whale,  they  became  tenants  in  common  of  the  produce,  after 

u  Brammel  v.  Jonet,  B.  R.  T.  22  Geo.  Riog*i  MS.  in  Heath  v.  Hubhutf, 

3.  MS.  4  East,  121. 

X  BaniardUton    v.   Chapman,  C   B.  y  Fennings  v.  Ld.  Granville,  1  Taiuit. 

Hil.  T.  1  G.  1.  cited  from  Ld.C.  J.  241. 


(9)  It  seems  that  the  sale  of  the  whole  of  a  ship  by  one  who  is 
only  a  part  owner,  in  exclusion  of  the  right  of  another,  who  is  te- 
nant in  common  with  him,  is  not  eauivalent  to  the  destruction  of  the 
subject  matter,  mediately  or  immediately,  so  as  to  enable  his  co- 
tenant  to  maintain  trover  against  him  for  it.  4  East,  1 10.  See  abo 
Graves  v.  Sawyer,  T.  Raym,  15, 
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^  it  was  converted  into  oil.    N.  It  was  adnnitted  in  this  case, 

F  that  the  taking  by  the  defendant,  an<l  the  refusal  to  deliver 

B  on  demand  made,  was  not  any  misfeasance  in  a  tenant  in 

common,-and  did  not  give  a  right  of  action.     It  will  be  proper, 
B  however,  to  remark,  that  the  rule  that  one  tenant  in  common 

I  cannot  bring  trover  against  his  companion,  holds  only  in  those 

[  cases  where  the  law  considers  the  possession  of  one  to  be  the 

I  possession  of  both.    Hence',  where  A.  is  tenant  in  fee  of  one 

I  fourth  part  of  an  estate,  and  B.  tenant  in  common  with  him, 

of  the  other  three  parts, /or  a  ^«rm  of  years,  without  im« 
peachmentof  waste,  if  A.  cut  down  any  trees,  and  B«  take 
them  away,  A.  may  maintain  trover ;  for  though  B«,  being 
dispunishable  of  waste,  might  cut  down  what  trees  he  would» 
yet  trees  having  an  inheritable  quality,  and  B.  not  having  any 
interest  in  the  inheritance,  he  canngt  take  the  trees  when 
felled  by  him  who  has  the  inheritance,  and,  consequently, 
b  is  possession  being  tortious  cannot  be  said  to  be  the  posses- 
sion  of  the  other. 

It  is  to  be  observed  also,  that  if  one  joint- tenant,  &c.  bring 
trover,  without  his  comrpanion,  against  a  stranger^  the  defen- 
dant cannot  give  the  joint-tenancy,  &c.  in  evidence  on  the 
general  issue^  so  as  to  bar  the  plaintiff  of  his  action,  but  only 
to  prevent  him  from  i«covering  any  more  than  his  own  sha» 
in  the  value  of  the  property  in  question* ;  for  it  is  a  general 
rule,  that  the  defendant  can  avail  himself  of  an  objection  of 
this  sort,  viz.  that  all  the  part  owners  m  a  chattel  have  not 
joined  in  an  action  of  trespass  or  tort,  brought  in  respect  of 
such  chattel,  by  a  pka  in  abatement  only  ^  ;  and  if  one  of  two 
par^owners  of  a  chattel  sue  alone  for  a  tort,  and  the  defen- 
dant do  not  plead  in  abatement,  the  other  part-owner  may 
afterwards  sue  alone,  and  the  defendant  cannot  plead  in  abate* 
ment  of  such  action  ^ 

Trover  will  lie  against  a  corporation  ^ 

z  West  V.  Pasmore,  at  Exeter,  per  Tnr-  b  Blozam  ▼.  Habbard,  5  East,  420. 

ton,  J.  Salk.  MSS.  BuU.  N.  P.  35.  c  Sc^gworth  ▼.  Overend,  7  T.  R.  270. 

a  Nelthorpe  ▼.  Farrington,  2  Lev.  113.  d  Yarborough  v.  The  bank  of  England, 

Adm.  in  Bamardif ton  ▼.  Chapman,        B.  R.  Trin.  T.  52  0. 3. 16  East,  6. 
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III.  The  DechrOiian — Plea — Defence ^  and  herein  of  the 
Doctrine  of  Liens-^Evidence'^Of  stating  the  Pro^ 
oeedings — Costs — Judgment. 


Venue. — This  is  a  transitory  action,  and  the  venue  may  be 
laid  in  any  county  % 

The  declaration  states,  that  the  plaintiff  was  lawfully  pos- 
sessed of  the  goods  in  question  (10),  as  of  his  proper  goods 
and  chattels  (11)9  and  tnat  being  so  possessed »  he  casually 
lost  them,  and  that  they  came  to  the  hands  and  possession  of 
the  defendant,  by  finding  (1*2),  who  afterwards  (13)  converted 
(14)  them  to  his  own  use. 

e  Brown  v.  Hedges,  Salk.  290. 


(10)  The  goods  in  Question  should  be  described  with  such  conve- 
Dient  certainty,  that  the  jury  may  know  what  is  meant,  but  in  this 
action  the  same  accuracy  and  precision  are  not  required  as  in  the  ac- 
tion of  detinue,  which  is  for  the  recovery  of  the  things  themselves  in 
specie,  if  to  be  bad.  Hence,  a  declaration  in  trover  for  twenty 
ounces  of  cloves  and  mace*,  ten  pair  of  curtains  and  valance  f,.  for  a 
parcel  of  diamonds  $,  for  the  furniture,  apparel,  £cc.  belonging  to 
such  a  ship§,  his  been  holden  good. 

(1 1)  The  omission  of  the  words  **  as  of  his  proper  goods,**  is  cured 
by  verdict,  Jooes  v.  Winkworth,  Hardr.  111. :  but  iatal  after  a  judg- 
ment by  de&dt.    SwaHow  v.  AyncUff,  B.  R.  M.  2  G.  2.  MSS. 

(12)  The  conversion  is  the  nst  of  the  action,  and  the  mannfr  in 
whi^h  the  goods  came  to  the  hands  of  the  defendant  is  only  induce- 
ment [| ;  and,  therefore,  the  plaintiff  may  declare  that  the  goods  came 
to  the  possession  of  the  defendant  generally  or  specially,  by  finding, 
(thouen  the  defendant  came  to  the  goods  by  delivery^,)  or  that  the 
defendant  fraudulently,  kt  cards,  won  money  of  the  plaintiff  from  the 
wife  of  the  plaintiff  ♦*. 

(13)  In  the  declaration  the  conversion  was  laid,  under  a  scilicet, 
to  be  on  a  day  before  the  trover  ff.  Upon  motion  in  arrest  of  judg- 
ment, the  declaration  was  holden  to  be  good,  for  the  posUa  amvertit 
is  sufficient,  and  the  scilicet  is  void. 

(14)  Though  it  be  necessary  to  allege  a  day  and  place  of  con- 

•  Hartford  y.  Jones,  Salk.  654. 
•      t  Taylor  v.  Wells,  2  Saund.  74. 

t  White  V.  Graham,  Str.  827.    Ld.  Raym.  1530. 

^  Nightingale  v.  Bridges,  Carth.  131 . 

\\  Isaack  v.  Clark,  2  Bulstr.  306. 

f  2  Bulst.  313.  per  Coke,  C.  J- 

••  Vid.  Ent.  266. 

tt  Tesmond  y.  Johnson,  Cio.  Jac.  428. 
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This  is  the  substance  of  the  declaration  in  common  cases. 
Where  the  action  is  brought  by  an  executor,  administrator, 
or  the  assignees  of  a  bankrupt ;  the  character  in  which  the 
parties  sues  must  of  course  appear  on  the  face  of  the  decla- 
ration. 

Care  must  be  taken  to  state  the  possession  to  be  in  the 
person  to  whom  the  property  belongs. 

In  an  .action  of  trover  by  the  assignee  of  bankrupt  part- 
ners', the  declaration  consisted  of  one  count  only,  in  which 
Ibe  possession  was  stated  to  be  in  the  partners.  It  appeared 
in  evidence,  that  the  greater  part  of  the  goods  in  question 
belonged  to  one  of  the  partners  only,  before  the  commence- 
ment of  the  partnership,  and  had  never  been  brought  into 
the  partnership  fund.  It  was  proved,  that  the  residue  of  the 
goods  was  part  of  the  joint  estate.  Per  Kenyon,  C.  J.  The 
pkiintiff  under  this  declaration  is  entitled  to  recover  the  value 
of  such  goods  only  as  have  been  proved  to  belong  to  both  the 
partners  as  partners.  Had  there  been  a  count  in  the  declara- 
tion, stating  the  possession  in  the  assignee,  as  this  was  a 
joint  commission,  and  the  assignment  under  such  commis- 
sion, passes  both  separate  and  joint  effects*,  the  whole  might 
have  been  recovered;  as  it  is,  the  verdict  must  be  for  that 
part  only  which  has  been  proved  to  be  the  property  of  the 
partners.    The  jury  found  a  verdict  accordingly. 

In  trover  by  husband  and  wife,  the  declaration  ought  not 
to  all^e  the  possession  in  them  both^  nor  state  the  damage 
to  have  accrued  to  them  both' ;  for  the  law  will  transfer,  in 
point  of  ownership,  the  whole  interest  to  the  husband.  If 
trover  be  brought  against  husband  and  wife,  and  it  is  al- 
leged in  the  declaration  that  they  converted  the  goods  to 
their  own  use,  formerly  the  judgment  might  have  been  ar- 

f  Cock,  auipaee  of  Kent  aod  Pember-    g  Exp.  Cook.,  2  P.  Wms.  500.  See  also 
too,  ▼.  TuDDo,  London  Sittings  after        4  Buit.  2170.  S.  P.  per  Ld.  Mans- 
H.  T.  41  G.  3.  B.  R.  Kenyon,  C.  J.        field,  C.  J. 
MSS.  h  Per  Yehrerton,  J.  Yelr.  185. 

i   Salk.  114. 


version*,  (or  of  a  request  aod  refusal,  which  is  tantamount  f ,)  yet 
as  it  is  a  transitory  action,  the  conyersion  may  be  laid  here,  and 
proved  in  Ireland  %- 

*  Huhbard*8  case,  Cro.  £liz.  78. 

t  Wilson  v.  Cliambeis,  Cro.  Car.  262. 

X  Brown  v.  Hedges,  Salk.  290. 
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rested^  or  reverted'  on  writ  of  error,  but  the  law  is  odierwiae 
now*  (15). 

It  seems*,  as  the  conversion  is  a  tort,  that  the  wife  may  be 
charged  with  it  in  the  same  manner  as  with  a  trespass ;  that 
is,  the  declaration  may  state,  that  the  husband  and  wife  con- 
verted the  goods,  omitting  the  words,  to  their  own  use. 


Plea. 

The  general  issue  in  this  action  is  not  guilty;  under  which 
plea  every  ground  of  defence  which  proves  that  the  conver- 
sion was  lawful  may  be  given  in  evidence;  for  the  gist  of  the 
action  of  trover  is  a  wrongful  conversion.  Hence,  in  trover 
for  a  guu%  the  defendant  may  give  in  evidence,  that  be  was 
a  gamekeeper  of  the  manor  of  B«,  and  took  the  gun  by  virtue 
of  the  Stat  22  &  93  Car.  2.  though  the  act  do  not  authorise 
the  pleading  the  general  issue,  and,  therefore,  it  would  be 
otherwise  in  trespass  for  taking  it  So  the  defendant  may 
give  in  evidence  on  the  general  issue,  that  he  took  the  goods 
in  question  for  toll^  Where  an  administrator  brings  trover 
upon  his  own  possession^,  the  defendant  may  g^ve  in  evidence 
a  will,  and  an  executor,  upon  not  guilty ;  otherwise,  if  it  be 
on  the  possession  of  the  intestate,  (as  in  the  principal  case) 
for  there  the  defendant  ought  to  plead  it  in  abatement,  and 
if  he  does  not,  he  shall  not  give  it  in  evidence. 

The  defendant  may  also  plead  the  statute  of  limitation^, 
viz.  that  the  cause  of  action  aid  not  accrue  at  any  time  within 

k  Rhemct  v.  Humphreyi,  Cro.  Car.  o  Dane  ▼.  Walter,  in  Kent,  1682.  Ball. 

254.  N.  P.  48. 

i  Berry  v.  Neryt,  Cro.  Jac.  661.  Peny  p  Sir  W.  Jonet,  240. 

y.  IMggi,  Cn>.  Car.  494.  S.  P.  q  Blainfleld  r.  ICaicb,  per  Holt,  C  J. 
m  Keywoith ▼.  HiU,  B.  R.  Trin.  1  G.  4.       London  SittiDgi,  Salk.  285. 

3  B.  ft  A.  686.  r  21  Jac.  1.  c.  16. 
n  Draper  t.  Folkct,  Yelv.  165.  Anon. 

1  Vent.  24. 


(15)  So  in  treipau*  against  baron  and  feme  for  entering  an  house, 
and  takine  gooas,  the  declaration  stated,  that  they  converted  the 
goods  to  their  own  use;  on  motion  in  arrest  of  judgment,  the  decla- 
ration was  holden  good ;  for  the  conversion  in  this  case  is  not  the 
fist  of  the  action,  and  the  action  being  maintainable  for  entering  the 
ouse  and  taking  the  goods,  the  court  will  intend  that  the  damages 
were  given  for  those  trespasses  only* 

•  SnuOley  v.  Kerfoot,  Str.  1904.  Andr.  242.  S.  C.  PuUen  v.  Bdmei,  Boll.  N.  P. 

46.  S.  p. 
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six  yean  next  before  the  commencement  of  the  plaintiff's 
action. 

Where  the  plea  was,  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before  the  exhibiting  of  the 
plaintiflTs  bill,  and  the  declaration  was  filed  generally  as  of 
Michaelmas  Term,  it  was  holden%  that  defendant  might 
give  evidence  of  the  time  when  it  was  actually  filed  in  oiSer 
to  support  the  allegation  in  his  plea.  The  statute  is  a  bar  to 
an  action  commenced  more  than  six  years  after  the  conver« 
aion^  although  the  plaintifi*  did  not  know  of  the  conversion 
until  within  that  period,  the  defendant  not  having  practised 
any  fraud  to  prevent  the  plaintiff  from  obtaining  that  know* 
ledge  at  an  earlier  period. 

Where  an  executor,  several  years  before,  had  left  some 
household  stuff  in  the  house,  by  the  consent  of  the  heir*, 
who  used  them  afterwards,  and  within  six  years  of  the  action 
brought,  the  executor  demanded  the  goods,  and  the  heir 
refused  to  deliver  them,  whereupon  trover  was  brought  and 
the  statute  of  limitations  pleaded ;  it  was  holden,  that  the 
user  before  the  demand  was  neither  a  conversion,  nor  any 
evidence  of  it ;  for  it  was  with  the  consent  of  the  executor 
until  that  time :  and  the  demand  being  within  six  years,  the 
refusal,  which  ensued  it,  and  which  was  the  only  evidence  of 
a  conversion  in  the  case,  was  within  the  six  years ;  and  if  a 
trover  be  before  the  six  years^  and  a  conversion  after,  the 
statute  cannot  be  pleaded. 

Bankruptcy  of  the  defendant  after  the  cause  of  action  ac- 
crued, cannot  be  pleaded,  because  the  damages  in  trover  are 
uncertain*. 


Defence^  and  herein  of  the  Doctrine  of  Liens. 

The  most  usual  defence  to  this  action  is,  that  the  defendant 
has  a  lien  on  the  goods,  or  a  right  to  detain  them.  It  will  be 
proper,  therefore,  to  inquire  under  what  circumstances  a  party 
may  insist  on  this  defence. 

There  are  two  species  of  liens  known  to  the  law,  namely, 
partieuktr  liens  and  general  \\ens\  Particular  liens  are, 
where  persons  claim  a  right  to  retain  goods,  in  respect  of 

•  Giaoger  ▼•  George,  5  B.  It  C.  149.  x  Fteker  r.  Norton,  6  T.  R.  685. 

t   Gnng^  V.  Qeoige,  5  B.  ft  C.  149.  y  Per  Heath,  J.  3  Bos.  ft  Put.  494.  and 

tt  Worttey  Montagae  y.  Lord  Sand-  per  Kenyon,  C.  J.   1  Eip.  N.  P.  C. 

wich,  7  Mod.  99.  cited  by  Lawrence,  109.  per  Ld.  Mansfield,  C.  J.  4  Bunr. 

J.  in  Topham  v.  Braddick,  1  Tkunt.  tXZU 

677. 
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labour  or  mbnefy  expended  on  such  goods,  find  these  liens 
are  favoured  in  law.  General  liens  are  claimed  in  respect 
of  a  general  balance  of  account ;  and  these  are  founded  on 
express  agreement,  or  are  raised  by  implication  of  law,  from 
the  usage  of  trade,  or  from  the  course  of  dealing  between 
the  parties,  whence  it  may  be  inferred,  that  the  contract  in 

3uestion  was  made  with  reference  to  their  usual  course  of 
ealing. 

By  the  common  law,  where  a  party  Is  obliged  to  receive 

foods,  he  is  also  entitled  to  retain  them  for  his  indemnity  (16). 
Jpon  this  principle,  it  has  been  bolden,  that  common  car- 
riers* (17)  and  innkeepers  have  a  particular  lien  on  the  goods 
intrusted  to  their  care.  In  like  manner,  millers  have  a  parti- 
cular lien  on  the  produce  of  corn,  which  they  have  ground, 
for  the  price  of  grinding*.  So  a  shipwright^  has  a  lien  upon 
a  ship  for  repairs. 

A  person*,  who  by  his  own  labour  preserves  goods»  which 
the  owner,  or  those  entrusted  with  the  care  of  them,  have 
either  abandoned  in  distress  <U  sea,  or  are  unable  to  protect 
and  secure,  is  entitled  by  the  common  law  of  England  to 
retain  the  possession  of  the  goods  saved,  until  a  proper  com- 
pensation is  made  to  him  for  his  trouble  (18).    The  reason 

s  Skinner  V.  Upthaw,  Ld.  Raym.  752.  c  Per  Holt,  C.  J.  in  Hartfort  ▼.  Jones, 
ft  Bzp.  Ockenden,  I  Atk.  235.  Lord  Raym.  393.  Salk.  054.  Abbott, 

b  Francklin  v.  Hotter,  4  B.  &  A.  341.         398.  ed.  5th. 


.^j. 


(16)  It  was  said  by  Rider,  C.  J«  delivering  the  opinioii  of  the 
court  m  Brenan  v.  Currant,  T.  28  and  29  G.  2.  B.  R.  MSS.  that  he 
had  not  found  it  laid  down  as  a  general  rule,  that  the  remedy  by 
retainer  was  co-extensive  with  the  obligation  to  receive  goods.  Bat 
see  Lord  Raym.  867. 

(17)  See  further  as  to  the  lien  of  carriers,  ante,  i\L  Carriers, 
Sect.  IIL  and  Rushforth  v.  Hadfield,  7  East,  224. 

(iS)  By  Stat.  26  G.  2.  c.  19.  s.  5.  it  is  enacted,  <<  that  in  case 
any  persons  not  employed  hy  the  master,  mariners,  or  owners,  or 
other  persons  lawfully  authoraed»  in  the  salvage  of  any  ship,  or  the 
cargo  or  provision  thereof,  «hall,  in  the  absence  oi  persons  so 
employed  or  authorised,  save  an)^.  svch  ship  or  goods,  ana  cause  the 
same  to  be  carried  for  the  benefit  of  the  proprietors,  into  port,  or  to 
any  adjoining  custom-bouse  or  place  of  sate  custody,  immediately 
giving  notice  thereof  to  some  justice,  magistrate,  custom-house  or 
excise  officer,  or  shall  discover  to  any  such  magistrate  or  officer, 
where  any  such  effects  are  wrongfully  bought,  sold,  or  concealed, 
such  persons  shall  be  entitled  to  a  reasonable  reward  to  be  paid  by 
the  master  or  owner  of  the  vessel  or  goods,  and  to  be  adjusted  in 
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of  this  rule  is  obvious ;  goods  carried  by  sea  are  necessarily 
and  unavoidably  exposed  to  the  perils  which  storms,  tempest, 
and  accidents',  (far  beyond  the  reach  of  human  foresight  to 
prevent,)  are  hourly  creating,  and  against  which  it  too  often 
happens,  that  the  greatest  diligence,  and  the  most  strenuous 
exertions  of  the  mariner  cannot  protect  them.  When  goods 
are  thus  in  imminent  danger  of  being  lost,  it  is  most  fre- 
quently at  the  hazard  of  the  lives  of  those  who  save  them, 
that  they  are  saved.  Principles  of  public  policy  dictate  to 
civilized  and  commercial  countries,  not  only  the  propriety, 
but  even  the  absolute  necessity  of  establishing  a  liberal  recom- 
pence  for  the  encouragement  of  those  who  engage  in  so  dan- 
gerous a  service. 

As  to  general  liens,  it  has  been  determined,  that  the  attor- 
neys and  solicitors  of  the  different  courts  have  a  lien  on  alt 
papers  remaining  in  their  hands,  and  judgments  recovered, 
for  their  costs*  <  19). 

An  attorney  has  a  lien  for  his  general  balance  on  papers  of 

d  Nicholson  r.  CbapmaD,  2  H.Bl.  264.        e  Mitchell  v.  Oldfidd,  4  T.  R.  123. 


case  of  disagreement  about  the  quarUumf  in  the  same  manner  as 
salvage  is  to  be  adjusted  or  paid  by  stat,  12  Ann*  st.  2.  c.  18.  or  by 
Stat,  26  G.  2.  c.  19.*' 

(19)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease 
for  years,  and  the  writings  were  left  in  the  hands  of  B.  an  attorney, 
to  draw  an  assignment  of  the  lease ;  B.  drew  the  assignment,  and  it 
was  sealed,  but  B.  refused  to  deliver  it,  until  A.  paid  for  the  draw- 
ing, &c. ;  upon  which  A.  brought  trover  against  B.  for  the  deed  : 
Holt,  C.  J.  held,  that  the  action  would  He ;  because  B.  might  have 
an  action  for  what  he  deserved,  but  that  he  could  not  detaiji  for  it* 
Anon.  Pasch.  6  W.  &  M.  at  Nisi  Prius,  Ex  rel.  Mr.  Place,  1  Ld. 
Raym.  738.  Plaintiff  having  contracted  to  purchase  an  estate  of  B., 
bad  the  deeds  of  conveyance  prepared  at  his  own  ezpence  and  sent 
them  to  B.  for  execution.  B.  executed  and  gave  them  to  a  servant 
to  be  sent  back.  The  servant  delivered  them  to  defendant,  an  attor* 
ney,  who  had  a  demand  upon  B.  for  business  done  in  his  profes- 
sion.  No  directions  were  eiven  to  defendant  to  retain  the  deeds, 
until  the  purchase  money  should  be  paid.  Some  necessary  parties 
refused  to  execute  the  deeds,  and  plaindff  having  abandoned  th^ 
contract,  demanded  the  deeds  from  defendant^  who  refused  to  deliver 
them  up,  claiming  to  have  a  lien  for  bis  demand  against  B«  In 
trover  for  deeds  and  stamped  pieces  of  parchment :  it  was  holden*, 
that  the  plaintiff  was  entitled  to  recover  the  deeds  at  all  events  in  a 
cancelled,  if  not,  in  an  uncancelled  state.    Littledale»  J*  dubitant. . 

*  Esdaile  v.  Ozeohani,  3  B.  &  C.  225. 
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his  clients,  which  come  to  his  hands  in  the  course  of  his  pro- 
fessional employment;  therefore  where  C.  gave  his  attorney 
a  specific  sum  for  the  purpose  of  satisfying  a  debt  for  which 
an  execution  had  issued  against  his  goods  at  the  suit  of  B., 
and  the  attorney  paid  the  money  to  B.»  who  thereupon  deli- 
vered to  him  a  lease  which  bad  been  deposited  by  C.  with 
B«  as  a  security  for  the  debt;  it  was  holden^  that  the  attor- 
ney had  a  lien  on  it  for  his  general  balance  due  fromC;  and 
that  such  lien  was  not  extinguished  by  his  having  taken  ac- 
ceptances from  C,  for  the  amount  of  that  balance  before  the 
lease  came  to  his  hands;  some  of  those  acceptances,  when 
the  lease  did  come  to  his  hands,  having  been  dishonoured, 
and  one  of  them  taken  up  by  the  attorney. 

The  lien  which  an  attorney  has  on  the  papers  in  his  hands, 
is  only  commensurate  with  the  right  which  the  party  deli- 
vering the  papers  to  him  has  therein.  Every  one,  whether 
attorney  or  not,  has,  by  the  common  law,  a  lien  on  the  spe* 
cific  d^  or  paper  delivered  to  him  to  do  any  work  or  busi- 
ness thereon,  but  not  on  other  muniments  of  the  same  par^, 
unless  the  person  claiming  the  lien  be  an  attorney  or  sofi- 
citor*.  So  where  a  banker  has  advanced  money  to  a  cus- 
tomer^, he  has  a  lien  upon  all  the  securities  which  come 
into  his  hands  belopging  to  that  person,  for  the  amount  of 
his  general  balance :  unless  there  oe  evidence  to  shew,  that 
he  received  any  particular  security,  under  special  circum- 
stances, which  would  take  it  out  of  the  general  rule.  But 
a  banker  has  no  lien^  on  muniments  casually  left  in  his  shop 
after  he  has  refused  to  advance  money  on  them  as  a  security. 
So  a  calico  printer  has  a  lien  upon  the  linen  in  his  posses- 
sion^, for  the  general  balance  of  bis  account,  for  work  done 
in  the  course  of  that  business.  So  a  printer  employed  to 
print  certain  numbers,  but  not  all  consecutive  numbers,  of 
fin  entire  work  has  a  lien  upon  the  copies  not  delivered,  for 
his  general  balance  due  for  printing  the  whole  of  those  num- 
bers'. In  like  manner  it  has  been  determined,  that  dyenf*, 
fiictors"  (20),  and  wharfingers*,  have  liens  for  their  general 
balance ;  but  not  a  fulle^^ 

f  Stevenion  v.  Blakelock,  1  M.  &  3.  mSayile  y.  Barchaid,  4  Esp.  N.  P.  C. 

535.  53.  Kenyon,  C.  J. 

g  HoUit  V.  Claridge,  4  Ttiunt.  807.  n  Kroger   v.   Wilcox,   Ambler,   852. 
h  Davit  T.  Bowther,  5  T.  R.  4SS.  Gaidener  y.  Coleman,  cited  1  Boir. 

i  Lucai  y.  Doiriea,  7  Taunt.  S78.  494.  and  6  East,  SS.  per  Boiler,  J« 

k  £zp.  Andrew!,  SI  June,  1754,  per        8.  P. 

Lord  Northington,  C.  Co.  B.  L.  429.  o  Naylor  y.  Mangles,  1  Etp.  N.  P.  C. 

edit.  5th.    Weldon  y.  Gould,  3  Eip.        109. 

N.  P.  C.  868.  Kenyon,  C.J.  p  Rose  y.  Hart,  8  Moore,  547. 
1   BUke  v.  NichoiMn,  3  M.  ft  S.  167. 

(20)  See  further  as  to  the  lien  of  factors,  ante,  tit«  Factors,  p*  803. 
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Wbere  the  defendants,  as  brokers,  contracted  for  a'  quan- 
tity of  staves  to  remain  on  the  premises  of  the  vendor  rent-* 
free,  for  one  month,  and  after  that,  at  a  certain  rent  to  be 
paid  by  their  principal,  who  subsequently  gave  orders  for  a 
removal  of  part  and  directed  that  the  residue  should  not  be 
removed  until  further  orders  from  him ;  it  was  bolden^  that 
never  having,  in  fact«  been  in  the  possession  or  control  of  the 
brokers,  they  had  not  a  lien  on  the  goods  for  their  general 
balance. 

The  master  of  a  vessel  has  a  lien  on  the  trunk  of  a  person 
vi^hom  he  has  conveyed  in  his  vessel,  until  a  reasonable  sum 
has  been  tendered  for  the  passage'.  N.  It  did  not  appear  in 
this  case,  what  were  the  terms  of  the  contract;  but  it  was 
proved,  that  the  defendant  had  brought  the  plaintiff,  and  his 
trunk  containing  his  wearing  apparel,  home  in  his  vessel 
from  the  Brazils  to  London ;  151.  had  been  paid  by  the  plain- 
tiff, but  the  defendant  claimed  15/.  more,  and  insisted  on 
detaining  the  trunk  until  the  rest  was  paid.  It  was  proved, 
that  SOL  was  a  reasonable  sum  for  the  conveyance  of  the 
plaintiff.  But  the  master  of  a  ship  has  not  a  lien  on  the 
ship*,  for  money  expended  or  debts  incurred  by  him  for 
repairs  done  to  it  on  the  voyage.  Nor  has  he  a  lien  on  the 
freight^  for  his  wages,  or  for  his  disbursements  on  account 
of  the  ship  during  the  voyage,  or  for  the  premiums  paid  by 
him  abroad  for  the  purpose  of  procuring  the  carga 

A  house  of  public  entertainment  in  London,  where  beds, 
provisions,  &c.  are  furnished  for  all  persons  paying  for  the 
same,  but  which  was  merely  called  a  tavern  and  coffee-house, 
and  was  not  frequented  by  stagQ  coaches  and  waggons  from 
the  country,  ana  which  had  no  stables  belonging  to  it,  is  to 
be  considered  as  an  inn",  and  the  owner  is  subject  to  the  lia- 
bilities of  innkeepers  and  has  a  lien  on  the  goods  of  his  guest 
for  the  payment  of  his  bill,  and  that  even  where  the  guest 
did  not  appear  to  have  been  a  traveller,  but  one  who  had 
previously  resided  in  furnished  lodgings  in  London. 

Policy  brokers  have  a  lien  for  their  general  balance*,  even 
as  against  agents  who  do  not  disclose  their  principalsr;  but 
not  where  they  have  notice,  that  the  person  who  employs 
them  acts  merely  as  an  agent* ;  and  it  has  been  holden,  that 

q  Taylor  v.  Robinaon,  2  Moore,  (C.  P.)  x  Whitehead  ▼.  Vaaghan,  B.  R.T.  25. 

730.  0. 3.  Co.  B.  L.  566.  5th  ed. 

r  Wolf  y.  Summen,  LondoD  Sittingi  y  Mann  ▼.  Forrester,  4  Camp.  N.P.  C. 

after  H.  T.  61  O.  3.  Lawrence,  J.  00.  Weitwood  ▼.  Bell,  ib.  849. 

2Camp.M.  P.  C.  631.  z  Maans  ▼.  Henderson,   1  East,  335. 

•  Hussey  v.  Christie,  9  East,  426.  Snook  t.  Davidson,  2  Camp.  N.  P. 

t  Smith  V.  Plumer,  1  B.  &  A.  &7!i.  C.  218.    See  alto  2  Camp.  N.  P.  C. 

u  Thompson  ▼.  Lacy,  3  B.  It  A.  283.  597. 
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wbeie  an  English  subjMI*  in  time  of  wwr,  inforaed  the 
broker,  that  the  property  ikiaured  was  nevtral,  Chat  was  a 
sufficient  indication  to  the  broker^  that  the  party  acted  as 
agent*. 

If  a  broker  having  a  lien  on  a  policy  part  with  it,  his  lien^ 
revives  on  repossession. 

A.  commissioned  B.  to  sell  a  ship,  and  having  deposited 
her  register  with  him  for  that  purpose,  became  bankrupt:  it 
was  holden,  that  the  register  acts  did  not  prevent  B.  having 
a  lien  on  the  register  deposited  with  him^ 

A  general  right  of  detaining  a  thing  until  the  money  due 
for  the  work  done  upon  it  be  paid,  may  be  waved  by  a  spe- 
cial agreement,  as  to  the  time  or  mode  of  pavment;  but  not 
merely  by  an  agreement  for  the  payment  of  a  fixed  sum', 
although  a  contrary  doctrine  is  laid  down  in  several  cases\ 

The  principle  appears  to  be  this,  that  a  special  agreement 
does  not  of  itself  destroy  the  right  to  detain;  but  if  it  con* 
tain  some  term  inconsistent  with  that  right,  it  will. 

A  quantity  of  iron  was  imported  by  A.  and  landed  on  the 
14th  October  at  defendant's  wharf.  On  the  15th  October 
the  plaintiffs  purchased  the  iron  of  A.,  paid  for  it,  and  ob- 
tained an  order  for  the  delivery,  under  which,  part  was  deli- 
vered at  different  times,  until  the  March  following,  when  A. 
the  importer  becoming  bankrupt,  the  remainder  of  the  iron 
was  detained  by  the  defendants  claiming  a  lien  on  it  in  respect 
of  their  charges  fonr  wharfage.  The  coarse  of  dealing  proved 
was,  that  th^  chaiges  were  usually  paid  by  the  merchant  im- 
porter, at  the  Christmas  following  the  importation,  whether 
the  iron  had,  in  the  mean  time^  been  removed  or  not  The 
C.  J.  was  of  opinion  that  the  defendants  were  not  entitled  to 
a  lien ;  for,  at  the  time  the  iron  was  purchased  by  the  plaintift 
the  defendants  had  not  any  lien  upon  it  for  their  charges ; 
and  in  this  opinion  the  court  afterwards  concurred^  Hol- 
royd,  J.  observing,  that  the  wharfage  was  not  payable  till 
Christmas,  and  by  the  sale  the  plaintiff  bad  a  right  to  an  im- 
mediate delivery;  and  the  subsequent  default  of  the  importers 
to  pay  the  debt  due  from  them  would  not  alter  the  case. 

a  Snook  ▼.  Davidaon,  vb.  tup.  e  Bcenan  t.  CuniDt,  T.  98  It  28  G.  S- 

b  Le^y  t.  Bamaid,  8  Taunt,  149.  B.  R.  Say.  R.  824.  shorUy  itated  in 

c  BiettMr  y.  Atiuni,  1   Uanh.  76.  BnU.  N.P.45.  and  lASS.    See  alao 

5  Taunt  331.  S.C.  CoUini  ▼.  Oogieyy  poet    But  tfacK 

a  Cbise  T.  Wcttmoie,  6  M.  It  S.  180.  auUioritiea  were  ovenuled  in  Caime 

See  alao  tbe  opimon  of  Oibba,  C.  J.  v.  Weatmoie. 

to  tbe  Mae  efiict  in  HutUm  v.  Bngs»  i  Ciawsbaw  t.  Homfiay,  4  B.  &  A.  50. 

2  Maiab.  346  and  348.  and  7  Taunt 

2i.  Bst  aet  VW  t.  Meek|  S  Ttant 
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In  trover  hy  an  assignee  of  a  bankrupts,  H  appeared  £hat 
the  goods  had  been  attached  in  the  hands  of  J.  S.  (to  whom 
they  had  been  delivered  by  the  bankrupt  (91),)  in  a  plaint 
at  the  suit  of  the  defendant  Afterwards,  and  before  con* 
deranation,  an  act  of  bankruptcy  was  committed :  then  the 
goods  were  condemned)  and  satisfaction  entered  on  the  re- 
cord by  the  defendant*  It  was  holden,  that  this  evidence 
was  sufficient  to  charge  the  defendant,  the  property  not 
being  altered  until  condemnation ;  and  that  the  person  who 
delivered  the  goods  by  compulsion  of  law  was  discharged. 
The  C.  J.  added,  that  if  goods  were  delivered  to  a  manufac- 
turer, he  might  detain  them  for  what  he  deserved  for  his 
labour,  but  if  there  was  an  agreement  for  the  price  he  could 
not;  in  that  case  he  must  rely  on  the  contract,  and  be  in  the 
same  condition  with  other  creditors. 

If  a  person  having  a  lien  upon  goods,  e.  g,  for  warehouse 
rent,  when  they  are  demanded  of  him,  claims  to  petain  them 
upon  a  different  ground,  viz.  that  the  goods  are  his  own  pro- 

eerty,  and  does  not  make  any  mention  of  the  lien,  trover  may 
e  maintained  against  him,  without  evidence  of  a  tendet 
having  been  made  to  him  in  respect  of  his  lien\ 

A  lord  of  a  manor  seized  a  beast  as  an  estrayS  and  kept 
it  for  some  time  after  having  proclaimed  it;  the  owner  af- 
terwards, and  within  the  vear,  claimed  it,  and  brought  trover, 
without  having  6rst  tendered  a  satisfaction  for  the  keeping 
of  it;  and  for  the  want  of  this  it  was  holden,  that  the  action 
would  not  lie.  But  if  a  horse  be  distrained  in  order  to  com- 
pel an  appearance  in  a  hundred  court^,  after  appearance  the 
plaintiff  cannot  justify  detaining  the  horse,  until  his  keep  is 
paid  for. 

VHiere  a  person  has  a  simple  lien  on  goods,  he  cannot  sell 
and  dispose  of  them ;  but  if  be  has  a  special  property  in  those 
goods  in  trust  for  another,  subject  to  a  claim  of  his  own,  in 
such  case,  the  party  may  sell  in  order  to  repay  himself '. 

g  Collins  ▼.  ODgley,  B.  R.  £.  8  W.  3.  i  Taylor  ▼.  Janies,  2  Rol.  Abr.  92.  (M.) 

per  Holt,  C.  J.  cited  by  Ryder,  C.  J.  pi.  3. 

in  Bienan  v.  Ciunnt,  MSS.^   but  k  Leaton  v.  Cook,  U.9G.2.  fiiULN. 

Brenan  v.  Cuirint  was  overruled  in  P.  45. 

Chaie  ▼.  Weatmore.  1  Per  Holroyd,  J.  Caxenove  y.  PreToat, 

h  Boaidman  ▼.  Sill,  1  Camp.  N.  P.  C  6  B.  &  A.  78. 

410.  B.  Lord  EReaboroiigfi,  C  J. 

(21 )  It  is  not  stated  lor  vhat  puqiose  the  goods  had  been  delivered 
to  i.  S^  but  it  seems,  from  the  Mibseqoent  part  of  the  case,  that 
J«  S.  was  a  manu&cturer  to  whoDi  the  goods  had  been  delivered  by 
the  bankrupt,  in  order  to  have  some  work  done  to  them,  under  an 
agreement  to  pay  a  certain  sum  of  motoey  for  such  work. 

Zz  2 
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A  party  cannot  acquire  a  lien  by  his  wrongful  act^.  If  the 
defendant  is  to  be  considered  as  a  mere  wrong-doer^,  it  is  not 
necessary  for  the  plaintiff  to  tender  him  an  indemnification 
for  expenses,  which  have  been  incurred  by  him  in  order  to 
obtain  a  wrongful  posssession  (32). 

But  before  a  party  can  entitle  himself  by  an  action  of 
trover  to  relief  from  an  usurious  contract",  ne  must  tender 
all  the  money  really  advanced. 


EvidencB. 

In  order  to  maintain  this  action,  the  plaintiff  must  prove, 

1.  Property  and  right  of  possession  in  himself  in  the  goods 
in  question^  at  the  time  when  they  came  to  the  possession  of 
the  defendant* 

9.  The  nature  and  value  of  the  goods  converted. 

3.  Possession  in  the  defendant,  and  a  conversion  by  him. 

In  general  this  is  the  only  proof  requisite^,  for  it  is  not 
necessary  to  prove  the  manner  in  which  the  goods  came  to 
the  hands  of  the  defendant,  that  being  matter  of  induce- 
ment only. 

In  trover  for  a  debenture^  the  plaintiff  must  prove  the 
number  of  the  debenture  as  laid  in  the  declaration,  and  the 
exact  sum  to  a  farthing,  or  he  will  be  nonsuited,  but  he  need 
not  set  out  the  number  (any  more  than  the  date  of  a  bond% 
for  which  trover  is  brought) ;  for  the  plaintiff  not  being  pos- 
sessed of  the  debenture,  may  not  know  the  number,  and  if 
be  should  mistake  in  the  number,  he  must  fail  in  the  action. 

In  trover  for  a  bond',  the  plaintiff  will  be  permitted  to 

m  Griffithi  r.  Hyde,  Donet  Sum.  Ais.  q  Per  Holt,  C.  J.  London  Sitt.  A.  D. 

1809.  Lawrence,  J.  1707.  Bull.  N.  P.  37. 

n  Lempriere  v.  Pailey,  2  T.  R.  485.  r  Wilton  y.  Cbamben,  Cio.  Gu.  SflS. 

o  Fitzroy  ▼.  GwiUim,  1  T.  E.  153.  s  How  y.  Hall,  14  EMt,  274.  and  see 

p  Bull.  N.  P.  33.  1  Campb.  144. 


(22)  It  seems,  that  the  same  rule  holds  where  the  defendant  has 
incurred  an  expense  in  respect  of  the  plaintiff's  goods,  without  an 
authority  from  the  plaintiff.  Stone  t.  Lingwood,  Str.  651.  which 
case,  however,  was  denied  to  be  law  by  Lord  MansBeld,  C*  J.  4  Butt. 
2218.  Where  possession  has  heen  obtained  by  a  misrepresentation 
on  the  part  of  tne  defendant,  he  cannot  set  up  a  lien,  to  which  he 
might  otherwise  have  heen  entitled.  Madden  v.  Kempster,  1  Camp* 
N.P.C.12. 
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give  parol  evidence  of  the  contents,  although  he  has  not 
given  the  defendant  notice  to  produce  the  instrument  itself. 
So  in  trover  for  the  certiBcate  of  a  ship's  registry',  the  certi- 
ficate may  be  proved  to  have  be^n  granted  to  the  plaintiff  by 
the  production  of  the  registry,  from  which  it  was  copied, 
though  notice  has  not  been  given  to  the  defendant  to  produce 
the  certificate  itself  (23).  In  these  cases,  the  nature  of  the 
action  is  sufficient  notice  to  the  defendant  of  the  subject  of 
inquiry.  . 

In  trover  for  a  ship";  the  mere  fact  of  possession  as  owner 
is  BiiSicient  primd  facte  evidence  of  ownership,  without  the 
aid  of  any  documentary  proof  of  title,  as  the  bill  of  sale  or 
ship's  register,  until  such  further  evidence  is  rendered  neces- 
sary in  consequence  of  the  adduction  of  some  contrary  proof 
on  the  other  side  (94). 

To  determine  what  evidence  will  be  sufficient  to  prove  a 
conversion  in  the  defendant,  it  must  be  known  in  what  man- 
ner the  goods  came  to  his  hands* ;  for  if  they  came  to  his 
hands  by  delivery,  finding,  or  bailment,  an  actual  demand 
and  refusal  ought  to  be  proved ;  but  proof  of  a  tortious 
taking  will  supersede  the  necessity  of  proving  a  demand  and 
refusal ;  for  where  the  taking  is  unlawrul  it  is  of  itself  a  con- 

t  Butcher  ▼.  Jarrat,  3  Bob.  k,  Pul.  143.        See  alio  Sutton  v.  Buck,  2  Tauot. 
u  Robertson  v.  French,  4  East,  130.        302. 

X  Per  cur.  in  Bnien  v.  Roe,  1  Sidf.  264. 


(23)  '*  Where  a  written  instrument  is  to  be  used  as  a  medium  of 
proof,  by  which  a  claim  to  a  demand  arising  out  of  the  instrument 
u  to  be  supported,  there  I  admit  the  instrument  itself  must  be  pro- 
duced, or  notice  to  produce  it  must  have  been  given  to  the  defen- 
dant, before  any  evidence  of  its  contents  can  be  received ;  but  this 
being  an  action  of  trover  for  the  certificate  of  registry  itself,  I  can 
see  no  sound  reason  why  evidence  should  not  be  admitted  of  the 
existence  of  the  certificate,  in  the  same  manner  as  evidence  of  a 
picture,  or  other  specific  thing,  is  constantly  admitted  where  it  b 
sought  to  be  recovered  in  the  same  form  of  action."  Per  Rooke,  J. 
3  Bos.  &  Pu).  14& 

(24)  Entries  in  the  custom-house  books  of  the  port  of  London, 
and  of  the  out-port  to  which  a  ship  belongs,  stating  that  she  was 
transferred  to  A.  by  B.  the  original  owner,  was  holdni  not  sufficient 
evidence  to  prove  that  A.  were  liable  as  registered  owner,  there  not 
being  any  proof  to  connect  A.  with  the  entries.  Fraser  v.  Hopkins 
and  another,  C.  B.  Trin.  T.  49  G.  3;  2  Camp.  N.  P.  C.  170.  See 
also  Tinkler  v.  Walpole,  14  East,  226.  Smith  v.  Fuge,  3  Camp. 
N.  P.  C.  456.  Strothct  v.  Willan,  4  Camp.  N.  P.  C.  24. 
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version ;  so  likewise,  if  an  actual  conversion  be  proved^  it  is 
not  necessary  to  prove  a  demand  and  refusal^.  A  mere  oon* 
delivery  of  goods,  which  have  been  placed  in  Ibe  defendant's 
hands  for  a  specific  purpose,  wilt  not  amount  to  a  tortioua 
conversion.  Hence*,  where  goods  have  been  delivered  to  a 
manufacturer,  in  order  that  be  may  do  something  to  tbe 
goods  in  the  course  of  bis  business,  and  then  return  them ;  if 
the  manufacturer,  upon  being  applied  to  for  the  goods^ 
merely  makes  excuses  for  not  having  returned  them,  and  does 
not  absolutely  refuse  to  deliver  them,  irover  cannot  be  main- 
tained :  the  proper  remedy  is  an  action  of  assumpsit  fcM*  non- 
performance of  the  contract. 

Where  plaintiffs  sold  goods  to  T.,  who  paid  for  them, 
and  was  to  take  them  away,  but  defendant  becoming  pos- 
sessed of  the  place  in  which  the  goods  were  deposited, 
plaintiffs*  attorney,  accompanied  by  T.,  demanded  tbem  of 
defendant,  telling  him  that  they  belonged  to  plaintiffs  and 
that  tbqr  had  sold  tbem  to  T. ;  to  which  defendant  answered 
that  he  would  not  deliver  them  to  any  person  whatsoever; 
and  afterwards  plaintiff  repaid  tbe  money  to  T.  and  brought 
trover  against  defendant :  it  was  holden*  that  this  demand 
and  refusal  were  sufficient  evidence  of  a  conversion  to  sup- 
port the  action,  and  that  a  new  demand  by  the  plaintifis, 
after  they  had  repaid  the  money  to  T.  was  not  necessaiy* 
Goods  consigned  to  A.  upon  their  arrival  are  landed  on  the 
defendant's  wharf;  the  plaintiff  in  an  action  of  trover,  may 

Erove  his  title  by  parol,  although  the  bill  of  lading  which 
as  been  indorsed  to  him  cannot  be  received  in  evidence  for 
want  of  a  stamp^  A  trader^  on  the  eve  of  bankruptcy,  made 
a  collusive  sale  of  bis  goods  to  A.  It  was  holdeo,  that  the 
assignees  could  not  maintain  trover  for  the  goods  against  A., 
without  proving  a  demand  and  refusals  But  tbe  sale  of  a 
ship,  which  was  afterwards  lost  at  sea,  made  by  the  defen- 
dant, who  claimed  under  a  defective  conveyance  from  a 
trader  before  his  bankruptcy,  has  been  holden  to  be  a  suffi- 
cient conversion  so  as  to  enable  the  assignees  to  maintain 
trover,  without  proving  a  demand  and  refusal'.  N.  Tbe 
defendant  sold  the  ship  by  public  auction,  and  afterwards^ 
assigned  it  to  the  vendees,  who  sent  her  to  sea. 

A  demand  and  refusal  is  only  evidence  to  induce  a  juiy  to 

y  Fondick  v.  Collim,  1  Starkie*!  IV.  a  Ftrttiton  v.  R^Uuctt,  6  Maute  aiid 

P.  C.  17d.  Ld.  Bllenboioagb,  C.J.  S«I^v7b,  106. 

%  Severia  t.  Keppel,  Middz.  SittSngt,  b  Davis  y.  RejnoMs,  1  Stark.  M.P.  C. 

£.  43.  Q.  3.  B.  n.  Lord  fUeaborougb,        1 15. 

C.  J.  4  Esp.  N.  P.  C.  157.  c  NixQQ  t.  Jenkhn,  t  H.  M.  IS5. 

»  d  5  £ast,  407. 
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presume  a  conyersion*,  and,  therefore,  if  tbe  juiy  find  a 
special  verdict,  that  there  was  a  demaDd  and  refusal,  tbe 
court  caonot  adjudge  it  to  be  a  conversioo.  A  demand  and 
refusal  is  not  evidence  of  a  conversion^  where  it  is  apparent 
that  the  defendant  has  not  been  guilty  of  a  conversion :  as  in 
a  case  of  the  defendant  having  cut  down  trees  of  the  plaintiif, 
and  left  them  lying  in  the  plaintiff's  ground ;  for  in  such 
caae  it  is  clear  that  there  has  not  been  any  conversion,  if  they 
continue  there  as  before.  If  A.  into  whose  possession  goods 
happen  to  come,  being  ignorant  that  B.  is  the  real  owner, 
renises  to  deliver  them  to  B.,  until  he  proves  that  he  is  the 
real  owner;  such  qualified  refusal  is  not  evidence  of  a  con- 
version*. In  order  to  make  a  demand  and  refusal  sufficient 
evidence  of  a  conversion,  the  party,  when  he  refuses,  must 
have  it  in  his  power  to  deliver  up  or  to  detain  the  article  de- 
manded. Hence,  where  in  trover  for  a  deed*,  the  evidence 
was,  tliat  when  the  deed  was  demanded  from  the  defendant, 
he  said  he  would  not  deliver  it  up,  but  that  it  was  in  the 
hands  of  his  attorney,  who  had  a  lien  upon  it  This  was 
holden  insufficient. 

In  trover  against  a  carrier,  a  refusal  to  deliver  is  not  evi- 
dence  of  a  conversion,  if  it  appears  clearly  that  the  goods 
have  been  lost  through  n^ligence^  but  if  that  does  not  ap- 
pear, or  if  the  carrier  had  the  goods  in  his  custody  when  he 
refused  to  deliver  them,  it  is  good  evidence  of  a  conversion^ 
{25).  But  he  may  give  in  evidence  the  detaining  of  the 
goods  for  his  hire*.  Ibo  he  may  give  in  evidence,  that  the 
goods  were  stolen*,  for  then  he  is  not  guilty  of  a  conversion, 
tnough  he  will  be  liable  in  an  action  on  the  case  to  make 
compensation  for  the  loss  of  the  goods.    If  A*  sends  goods 

e  Per  Sir  B.  Coke,  C.  J.  10  Rep.  66.  b.  i  Anony.  Selk.  665.  Rom  ▼.  Johnion, 

^7.  6  Burr.  2825.  Kirkman  v.Haigreftvei, 

f  Per  cur.  2  Mod.  245.  ante,  p.  410. 

g  Green  v.  Dunn,  3  Camp.  N.  P.  C.  .k  Salk.  655.  DewellT.  Moxon,  1  Taunt. 

215.  n.  Ld.  Ellenborough,  C.  J.    See  391.  S.  P. 

aSto  to  the  lame  effect,  diet,  per  Coke,  1  Skinner  *?.  0pabaw,  2  Loid  Raym. 

C.  J.  2  Bulst  312.  ante,  p.  1368.  and  752.    The  CMe  of  the  Exeter  caixier 

14*  KeiqFon,  C.  J.  in  Solomon  v*  cited  by  Hol^  C.  J.  in  Ynke  t.  0re- 

Dawei,  1  £ap.  N.  P.  C.  S3.  naugfa,  Ld.  RayuL  867. 

h  Smitli  T.  Young,  1  Camp.  N.  P.  C.  m  Geoige  y.  Wybuxn,  1  Rol.  Abr.  6 

439.  (L.)  pi.  4, 


(25)  <*  If  a  carrier  says,  he  has  the  goods  in  his  waiehouse,  and 
refuses  to  deliver  them,  that  will  be  evidence  of  a  conversion,  and 
trover  may  be  maintained,  but  not  for  a  biKre  non-deliveiy,  without 
any  such  refusal.*'  Per  Lord  Ellenborough,  €•  J.  in  Severin  v. 
Kcppel,.  4  Esp.  N.  P.  C.  157. 
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by  B.",  a  common  carrier,  to  be  delivered  to  C,  proof  that 
B.  asserted'  be  bad  delivered  the  goods  to  C,  whereas  in 
truth  C.  bad  never  received  them,  is  not  sufficient  evidence 
of  a  conversion  to  support  trover  against  B.  So  in  trover  for 
a  horse  in  an  innkeeper's  possession,  refusal  is  not  a  con-- 
version,  or  evidence  of  a  conversion,  unless  the  plaintiff  tender 
a  sum  sufficient  for  the  keep  of  the  horse,  and  the  jury  is  to 
judge  of  the  sufficiency  of  the  tendei^  (26).  But  if  A.  put 
a  horse  to  pasture  with  B.,  and  agree  to  pay  bim  a  certaia 
sum  per  week  as  long  as  be  remains  at  pasture,  and  after- 
wards sell  him  to  C,  who  brings  trover  against  B.,  B.  can- 
not detain  the  horse  against  C.  the  purchaser,  until  be  be 
paid,  but  must  have  recourse  to  bis  action  against  A'. 

The  vendor  of  a  quantity  of  tin,  shipped  the  same  on  board 
a  ship  to  Leghorn,  by  the  orders  of  the  vendee;  and  the 
captam,  by  bis  bill  of  lading,  undertook  to  deliver  the  tin  to 
an  individual  at  Leghorn ;  the  tin,  being  heavy,  was  placed  at 

B  Attenol  T.Briant,  1  Camp.  N.  P.  C.    p  Chapman  v.  Allen,  Cio.  Car.   S71. 
409.    Ellenborougfb,  C.  J.  But  see  Chaae  v.  Watmore^  5  M. 

o  Anon.  %  Show.  161.  per  North,  C.  J.  k  S.  180. 


(26)  **  If  a  man  bring  his  horse  to  an  inn,  and  leave  him  there 
in  the  stable  without  any  special  agreement  as  to  what  he  is  to  pay, 
the  innkeeper  is  not  bound  to  deliver  the  horse  until  the  owner  has 
defrayed  his  cbaree  for  the  horse ;    but  he  mav  justify  the  detainer, 
of  the  horse  for  his  food  and  keeping ;  and  aner  the  horse  has  eat 
as  much  as  he  is  worth,  the  innkeeper,  upon  a  reasonable  appiais^ 
ment,  may  sell  him,  and  it  is  a  good  sale  in  law.    But  if  there  be 
a  special  agreement,  that  the  owner  of  the  horse  shall  pay  a  certain 
sum  for  the  keep,  in  that  case,  although  the  horse  eat  out  double  his 
price,  the  innkeeper  cannot  sell  him."     Per  Popham,  C.  J.  Yelv.  67. 
but  see  Chase  v.  Westmore,  ub.  sup.  and  see  also  Jones  v.  Pearle, 
Str.  556.  where  it  was  holden,  that  an  innkeeper  cannot  sell  the  horse 
of  his  guest,  except  in  the  city  of  London.     See  Thompson  v.  Lacy, 
ante,  p.  1385.     In  Johnson  v.  Hill,  3  Stark.  N.  P.  C.  172,  where  A. 
under  the  colour  of  a  legal  proceeding,  having  wrongfully  seixed  the 
horse  of  B»,  took  it  to  an  inn,  where  it  was  kept  for  several  days* 
The  landlord  refused  to  deliver  up  the  horse  to  B.  upon  a  demand 
made  soon  after  the  delivery  to  bim ;  but  a  few  days  afterwards 
offered  to  give  up  the  horse  to  B.  on  being  paid  ten  shillings  for  the 
keep.    The  chief  justice  was  of  opinion,  that  if  the  landlord  knew, 
at  the  time  the  horse  was  deliverea  into  his  custody,  that  A.  was  not 
the  owner  of  the  property,  but  a  mere  wrons-doer,  he  made  himself 
a  party  to  the  wrongifbl  act  of  fA.,  and  could  not  insist  on  any  re- 
compense for  keeping  the  hoise ;  and  this  being  left  to  the  jury,  they 
found  for  B.  the  plaintiff. 
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the  bottom  of  the  hold,  with  other  goods  over  it ;  the  vendee 
having  become  bankrupt,  the  vendor  required  the  captain  to 
deliver  the  tin,  but  did  not  tender  the  freight,  or  offer  to 
make  any  compensation  to  him  for  the  trouble  of  unloading 
the  vessel.  The  captain  refused,  alleging,  that  he  signed  a 
bill  of  lading  to  deliver  the  tin  to  another  person:  it 
was  holden^,  that  this  was  presumptive  evidence  of  a  con- 
version* 

Tn  trover  against  several  defendants,  all  cannot  be  found 
guilty  on  the  same  count,  without  proof  of  a  joint  conversion 
by  all'. 

Possession  ought  to  be  proved  in  the  defendant  himse^^ 
for  delivery  to  a  servant  is  not  sufficient,  if  the  goods  do  not 
come  to  the  hands  of  the  defendant,  unless  the  servant  be 
employed  by  his  master  to  receive  goods  for  him,  and  the 
goods  are  delivered  in  the  way  of  his  trade;  as  if  a  pawn  be 
delivered  to  a  pawnbroker's  servant^  In  trover  against  de- 
fendant for  not  delivering  some  wine  deposited  with  her  as 
a  security  for  an  advance  of  money,  it  was  holden",  that  it 
was  not  sufficient  evidence  of  a  conversion,  to  shew  that  her 
son,  who  acted  as  her  general  agent,  refused  to  give  it  up ; 
and  that  it  was  necessary  to  prove  that  such  agent  acted 
under  a  special  direction,  in  order  to  make  the  defendant 
liable  as  a  wrong-doer. 

In  trover  for  a  bill  of  exchange,  the  damages  are  to  be  cal- 
culated according  to  the  amount  of  the  principal  and  interest 
due  upon  the  bill  at  the  time  of  the  conversion*. 

0/  staying  the  Proceedings^^oitS'^'udgmenL 

Formerly,  if  the  defendant  was  desirous  of  staying  the  pro- 
ceedings against  him,  by  bringing  the  subject  matter  of  the 
action  into  court,  and  undertaking  to  pay  the  costs  incurred, 
the  court  refused  to  listen  to  the  application^  unless  the  ac- 
tion was  brought  for  money*,  observing,  that  they  had  not 
any  warehouse  for  the  purpose.  But  of  late  years,  it  has 
been  usual  to  grant  applications  of  this  kind,  when  a  proper 

q  TbomfNon V. Trail, 6 B. ft C 36.  x  Mercer  t.  Jomi,  SCunp.  N.P.C. 

r  NioolJ  y .  Gleonie  and  oUiei%  1  Maul  477. 

and  Selwyo,  6SS.  y  Salk.  697.  BowingUm  ▼.  Puiy,  Str. 

s  BalL  N.  P.  44.  S22.    Oliyant  ▼.  Fttiiieau,8u.  1191. 

t  Jonet  y.  Hart,  Balk.  441.  1  Wite.  23.  S.  C.  Buding  v.  WilUn* 

u  Pbtlioiiicr  V.  DawiOD,  Holt*t  N.  P.  C.  Say.  120. 

3S3.  z  Anon.  Str.  142. 
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case  has  been  brought  before  tbe  couit^  (97).  But  not  where 
it  appears  that  the  goods  are  alteied,  and  of  less  value  than 
they  were  wheo  takeo^  {28). 

Costs* 

The  action  of  trover  not  being  within  the  stat  22  and  S3 
Car.  2.  c.  9*^  the  recovery  of  damages  to  any  amount  will 
entitle  the  plaintiff  to  costs  by  virtue  of  the  stat  of  Gloucester. 
The  stat  8  and  9  W.  3.  c.  11.  s.  1/  which  gives  costs  to 
persons  who  are  improperly  made  defendants  in  actions  or 
plaints  of  trespass,  assault,  false  imprisonment,  or  ejectio 
firms,  does  not  extend  to  actions  of  trover. 

Judgment, 

The  judgment  in  this  action  is  for  the  recoveiy  of  damages 
only*,  and  m  this  respect  it  differs  from  the  judgment  in  tbe 
analogous  action  of  detinue,  which  is  for  the  recovery  of  the 

foods  in  question,  or  the  value  thereof,  if  the  plaintiff  cannot 
ave  the  goods. 

a  Vet  Lord  KenyoDyC.  J.  7  T.  R.  54.  c  PerCur.in  VeBT.F]iillipt,S&lk.380. 

Ererard  ▼.  Lathbury,  Bull.  N.  P.  49.  d  Sianiner  ▼.  Bamt,  P.  1  6. 2.  cited  in 
b  Royden  v.  Batty,  Barnes,  284.  Fisher        Ingle  ▼.  Wordswotth,  3  Biur.  1S85. 

▼.  Fdnce,  3  Bun.  1363.  e  Knigfat  ▼.  Bourne,  Cro.  EUz.  116. 


(27)  See  Pickering  v.  Truste,  7  T.  R«  53.  where  this  doctrine  was 
extended  to  trespass  for  taking  goods. 

(28)  Where  the  goods  are  ponderous,  the  court  will  grant  a  role 
to  shew  cause,  why,  on  the  delivery  of  the  goods  to  the  plaintiff, 
and  on  payiaeBt  of  coals,  tbe  proceedings  should  not  be  stayed. 
Cooke  V.  Holgate»  C,  B.  Barnes,  281«  ed.  4to.  Watt^  v.  Phipps, 
B.R.E.7a3.  BulLN^P.49. 


(    ISOd    ) 


CHAP.  XLI. 


USE  AND  OCCUPATION. 

Formerly  an  action  of  assumpeit^  for  rent  arrear  upon 
a  parol  lease  for  yean  could  not  have  been  maintained,  either 
pending^,  or  after  the  expiration  of  the  term*,  because  it  was 
considered  as  a  real  contract :  the  only  remedies  were  by  dis* 
tress  or  action  of  debt.  But  on  a  mere  promise  to  pay  a  sum 
of  money',  or  so  much  as  the  plaintiff  deserved  to  have*,  in 
consideration  of  the  plaintiff's  permitting  the  defendant  to 
occupy  lands.  Sec*  an  action  ot  assnmpsit  might  have  been 
maintained  by  the  common  law.  In  this  case  the  objection 
as  to  the  contract  being  real,  was  removed  by  considering  the 
permission  to  occupy  as  not  amounting  to  a  lease,  and  the 
Bsere  promise  to  pay  a  sum  of  money  in  consideration  of  such 
permission,  as  not  amounting  to  a  reservation  of  rent 

In  order,  however,  more  effectually  to  obviate  the  diffi- 
cukies  which  occurred  in  the  recovery  of  rent,  where  the  de- 
mise \f9B  not  by  deed,  it  was  enacted,  by  stat  11  6.  ^  c.  19. 
s»  14.  **  that  landlords,  where  the  agreement  is  not  by  deed, 
may  recover  a  reasonable  satisfaction  for  the  lands,  tene* 
meuts,  or  hereditaments,  held  or  occopied  by  the  defendant, 
in  an  action  on  the  case,  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed ;  and  if  in  evidence  gn  the  trial  of 
wndb  action,  any  parol  demise,  or  any  agreement  (not  being 
by  desd)  wbereon  a  certain  rent  was  reserved  shall  appear, 
the  plaintiff  in  such  action  shall  not  therefore  be  nonsuited, 
but  may  m^e  use  thereof  as  an  evidence  of  the  quantum  of 
the  damages  to  be  recovered." 

'    It  will  be  observed  that,  under  this  statotd',  a  landlord 

%  Biett  V.  Rnd,  Sk  W.  JoaH,  S8S<  Jobmon  ▼.  lUy,  9  Lev.  160.    Ad- 

Cro.  Car.  343.  judged  on  demurrer. 

b  1  Rol.  Abr.  7.  (O.)  pi.  1.  e  How  v.  Norton,  1  Lev.  179.    Mason 

c  lb.  pi.  S.  See  eko  Qreen  r.  Hmlns-  ▼•  WeUand,  Skin.  238, 942. 

ton,  Hob.284.  Hutt.  34. 8.  C.  f  Per  Eyre,  C.  J.  deliyering  the  opinion 

d  pBrtmd  T.  Moigan,  Cm.  Jbc  S0&  of  tbe  Coart  in  Maiah  v.  Tatiockt 

Chapman  ▼.  Southwicke,  1  Lcv.S04.  2  H.  Bl.  323. 


1396  USE  AND  OCCUPATION. 

who  has  rent  owing  to  biro  is  allowed  to  recorer,  not  the 
rent,  but  an  equivalent  for  tbe  rent,  a  reasonable  satisfactioQ 
for  tbe  use  and  occupation  of  tbe  premises,  wbich  have  been 
bolden  and  enjoyed  under  tbe  demise,  by  the  action  for  tbe 
use  and  occupation :  and  it  is  provided  on  bis  behalf,  that  if 
the  demise  be  produced  against  him,  it  shall  not  defeat  bis 
action,  as  it  would  have  done  before  the  statute ;  but  the 
fixed  rent  shall  only  be  used  as  a  medium,  by  which  the  un- 
certain damages  to  be  recovered  in  this  form  of  action  shall 
be  liquidated.  A  reasonable  satisfaction  for  tbe  use  and 
occupation  is  the  thing  intended  to  be  given ;  tbe  form  of 
action  marked  out  (beine  enlarged  by  a  necessary  construe* 
tion,  so  as  to  be  allowed  to  be  maintained  without  an  ex* 
press  promise)  is  tbe  proper  form  in  which  such  reasonable 
satisfaction  is  to  be  recovered ;  but  the  reasonable  satisikc- 
tion  wbich  in  its  own  nature  must  apply  to  something  specific 
by  which  it  can  be  estimated,  bein^  here  given  for  use  and 
occupation,  and  for  nothing  else,  it  is  a  remedy  which,  in  its 
own  nature,  is  not  co-extensive  with  a  contract  for  rent,  nor 
does  it  seem  to  have  been  within  the  scope  and  purview  of 
the  statute  to  make  this  remedy  coextensive  with  all  tbe 
remedies  for  tbe  recovery  of  rents  claimed  to  be  due  by  the 
mere  force  of  the  contract  for  rent.  The  statute  meant  to 
provide  an  easy  remedy  in  the  simple  cases  of  actual  occupa- 
tion, leaving  other  more  complicated  cases  to  their  ordinajy 
remedy. 

Since  this  statute,  the  action  for  use  and  occupation  baa 
been  resorted  to  as  one  of  the  most  convenient  remedies  for 
the  recovery  of  rent  arrear,  in  cases  to  which  the  statute  ap* 
plies.  Tbe  plaintiff  usually  declares  in  the  form  of  a  general 
indebitatus  assumpsit  with  a  quantum  meruit  (1).  Hence  the 
declaration  is  very  concise.  It  has  been,  however,  tbe  prac- 
tice to  state  in  the  declaration,  tbe  parish  in  which  the  land, 
messuage,  &;c.  occupied  bv  the  defendant,  are  situated;  and 
plaintiffs  have  very  often  been  nonsuited  for  a  variance  be- 
tween the  parish  mentioned  in  the  declaration  and  that 
proved  in  evidence^.  But  it  is  conceived,  that,  as  in  the  case 
of  King  V.  Eraser,  6  East,  348.  and  ante,  p.  509.  it  was  de- 
termined, that  in  debt  for  use  and  occupation  there  was  not 
any  necessity  for  naming  the  parish,  because  there  was  not 

g  See  WUaoo  v.  daik,  1  Eip.N.P.  C.  273,  and  Gueit  t.  Ceumoot, 3 Cmy 

N.  P.  C.  235. 


(1)  As  to  the  action  of  debt  for  use  and  occupation,  see  anle»  tit; 
Debt,  p.  598. 
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Buy  locality  in  the  action ;  so  in  indebitatus  assumpsit  the 
lilce  doctrine  would  be  laid  down  for  the  same  reason^  It 
may  be  prudent,  therefore,  in  all  cases,  to  omit  naming  the 
parish,  m  order  to  avoid  any  objections  on  the  ground  of  a 
variance. 

It  will  be  proper  to  remark,  that  the  statute  provides  a  re- 
medv,  in  such  cases  only,  where  the  agreement  is  not  by 
deed ;  but  it  has  been  holden,  in  one  case^,  where  the  defen- 
dant held  under  a  mere  agreement  for  a  lease,  which  did  not 
amount  to  an  actual  demise,  that  the  plaintiff  might  maintain 
an  action  for  use  and  occupation,  although  such  agreement 
was  by  deed. 

In  an  action  for  use  and  occupation  of  apartments  in  the 
plaintiff's  house  during  half  a  year^,  it  appeared  that  the  rent 
was  claimed  in  consequence  of  the  defendant  having  neg- 
lected to  give  a  notice  to  quit:  the  defence  set  up  was,  that 
the  plaintiff,  after  the  defendant  had  quitted,  had  put  up  a 
bill  at  the  window ;  but  Lord  Kenyon,  C.  J.  expressed  an 
opinion,  that  the  defence  insisted  on  would  afford  no  answer 
to  the  plaintiff^s  action.  It  was  for  the  benefit  of  the  de- 
fendant that  the  apartments  should  be  let,  nor  would  he 
infer  from  the  circumstances  of  the  party's  endeavouring  to 
let  them,  that  the  contract  was  put  an  end  to ;  that  there 
must  be  other  circumstances  to  show  it,  and  not  merely  an 
act  of  so  equivocal  a  kind'.  That  as  the  plaintiff  had  proved 
the  taking  the  premises,  and  the  payment  of  the  rent,  it 
ivas  incumbent  on  the  defendant  to  prove  that  the  tenancy 
ivas  determined,  by  express  evidence.  The  defendant  there- 
upon proved,  that  a  notice  to  quit  had  been  given,  in  which 
the  plaintiff  had  acquiesced,  and  obtained  a  verdict  The 
delivery  of  the  keys  of  the  house  by  an  agent  of  the  tenant  .to 
a  female  servant  at  the  house  of  the  landlord,  was  held*  by 
Ld.  EUenborough,  C.  J.  not  sufficient  to  prove  a  determina- 
tion of  the  tenancy,  the  female  servant  not  naving  been  called, 
and  it  not  appearmg  that  the  keys  had  ever  reached  the  plain- 
tiff  and  been  accepted  by  him. 

A  tenancy  from  year  to  year*  created  bv  parol,  is  not  de- 
termined by  a  parol  license  from  the  landlord  to  the  tenant 
to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly.    The  statute  of  frauds  requires  a 

h  Kirtland  t.  Pouniet,  1  Taunt.  570.  EHenboiougb,  C.  J.  in  Mills  ▼.  Bot- 

i  Elliot  ▼.  RogeiB,4Eip.M.P.C.59.  tomly,  Bfiddz.  Sittings  after  M.T. 

Kenyon,  C.  J-  58  Oeo.  3.  B.  R. 

k  Redpat^T.  Roberts,  3Esp.K.P.C.  m Harland v. Biomlej,  1  Staride, 465. 

3S5.  n  MoUet  v.  Brayne,  aCamp. N.P.C. 

1  Tbis  doctrine  was  lacogniised  by  Ld.  104. 
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deed  or  note  in  writing,  or  a  surrender  by  operation  of  law. 
But  the  necessity  of  a  written  surrender  may  be  dispensed 
with  by  the  admission  of  another  tenant;  and  where  a  lessee 
quitted,  in  the  middle  of  his  term,  apartments  which  he  had 
taken  for  a  year,  and  the  lessor  let  them  to  another  tenant, 
who  occupied  a  short  time;  it  was  faolden*,  that  the  lessor 
cxKild  not  recover  in  an  action  for  use  and  occnpation  against 
the  lessee  for  a  subsequent  portion  of  the  year,  during  which 
the  apartments  had  been  unoccupied ;  for  the  lessor  having 

Erecluded  the  defendant  from  occupying  the  apartments  by 
Ating  them  to  another,  must  be  taken  to  have  rescinded  the 
agreement,  and  to  have  dispensed  with  the  necessity  of  a  sur- 
render. Altbouffh  an  agreement  may  be  void  by  the  statute 
of  frauds,  as  where  a  lease  is  granted  in  reversion  for  three 
years,  yet  if  tenant  take  possession  under  it,  be  becomes 
tenant  at  will%  and  recourse  may  be  bad  to  the  original 
agreement  to  calculate  the  amount  of  the  rent  But  where  a 
lessee  took  a  farm  under  an  agreement,  which  he  never 
signed,  and  the  terms  of  which  his  lessor  in  a  material  point 
failed  to  fulfil ;  in  an  action  for  use  and  occupation  of  the 
farm,  it  was  holden^  that  the  jury  might  ascertain  the  value 
of  the  land,  without  re^;arding  the  amount  of  rent  reserved  by 
the  agreement 

When  premises  had  been  let  to  B.  for  a  term  determina* 
ble  by  a  notice  to  quit,  and  pending  such  term,  C  applies 
to  A.  the  landlord  for  leave  to  become  the  tenant  instead  of 
B.  and  upon  A.  consenting  agrees  to  stand  in  B.*s  plaoe  and 
offers  to  pay  rent ;  it  was  holdett',  that  (although  B.'s  tern 
bad  not  been  determined  either  by  notice  to  quit  or  a  eur- 
render  in  writing)  A.  might  maintain  an  action  for  use  and 
occupation  against  C.  and  thatC.  could  not  set  up  B/s  title 
as  a  defence  to  that  action.  But  where  the  defendant  in 
1799,agr9ed  by  writing  to  take  certain  premises  for  17  years 
ait  a  yearly  rent,  and  entered.  In  1813,  the  piaiatiffi  eoo- 
trected  to  sell  the  fee  to  A.,  who,  thereupon  bought  from  tiie 
defendant  the  residue  of  his  term,  and,  withont  the  assent  of 
the  plaintiffs,  put  in  the  new  tenant  who  occupi^  for  two 
years.  The  contract  for  sale  was  then  rescinded.  It  waa 
holden',  that  the .  plaintiffs  were  entitled  to  recover  firoin 
the  defendant,  in  an  action  for  use  and  occupation,  the  rent 
from  1813  to  the  end  of  the  original  term,  as  there  had  not 

o  Wigdlft  T.  Aldieffm,  3  Bingh.  402*  r  Pupils  v.  Sccathoipe,  1  B.  and  A.  SO. 

p  De  Medina  y.  Poison,  HoU*s  N.  P.  C.  ■  Bfattbewt  aiid  anoUur  t.  SaveH,  8 

47.  T^ont.STO. 
q  Tomliuon  t.  Dsy,  a  B.  and  B,  680. 
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been  any  surrender  in  writii^  of  his  interest^  and  as  the  plaiii* 
,tiflb  had  not  assented  to  the  change  of  tenancy. 

The  words  of  the  statute  are,  that  the  phintiff  may  *'  re- 
cover a  reasonable  satis&ction  for  the  lands,  &c.  held  or  oc- 
cupied by  the  defendant,  in  an  action  for  use  and  occupa- 
tion." An  occupation  by  the  tenant  of  the  defendant,  is, 
as  fiir  as  respects  the  plaintiff,  an  occupation  by  the  defen- 
dant himseli;  henc^,  if  A.  agree  to  let  his  lancis  to  B.,  who 
permits  C.  to  occupy  them,  A.  may  recover  the  rent  in  an 
action  against  B.  for  the  use  and  occupation.  So  rent  ac- 
cruing after  premises  are  burnt  down,  may  be  recovered*, 
although  no  longer  inhabited  by  the  tenant,  inasmuch  as  he 
must  be  taken  still  to  hold  the  land,  and  that  is  sufficient  to 
satisfy  the  words  of  the  statute. 

Where  the  defendant  has  not  obtained  possession  under 
the  plaintiff,  the  plaintiff  can  only  recover  rent  from  the  time 
he  has  had  the  legal  estate  in  him,  although  be  may  have  had 
the  equitable  estate  long  before.     The  defendant  entered 
upon  a  leasehold  cottage  under  J.  S.,  who  soon  afler  mort- 
gaged it  to  W.  S„  and  in  1806,  assigned  the  equity  of  re- 
demption to  the  plaintifP.    On  the  18th  of  July,  1808,  W.  S. 
assigned  the  legal  estate  in  premises  to  the  plaintiff.    The 
defendant  continued  in  possession  till  the  Michaelmas  follow- 
ing, and  had  paid  no  rent  for  the  last  two  years.   It  was  con- 
tended, that  although  a  person  having  the  equitable  estate 
only,  perhaps  could  not  maintain  use  and  occupation  without 
pTivily  of  contract,  yet  the  plaintiff  being  now  clothed  with 
the  legal  estate,  his  title  would  have  reference  to  the  time 
vt/hen  the  equity  of  redemption  was  assigned  to  him,  so  as  to 
entitle  him  to  two  years*  rents.     But  Lord  Ellenborough 
clearly  held,  that  he  could  only  recover  rent  for  the  period 
between  the  eighteenth  of  July  and  Michaelmas-day,  1808. 
His  lordship  likewise  ruled,  in  the  same  cause,  that  the  de- 
fendant, who  just  before  he  quitted  had  been  distrained  upon 
by  the  grouncf  landlord  for  several  years*  ground  rent,  amount- 
ing to  a  much  larger  sum  than  was  due  to  the  plaintiff,  could 
only  set  off  a  part  of  the  sum  proportioned  to  the  period  dur- 
ing which  the  plaintiff  had  the  legal  estate ;  and  tnat  the  fact 
of  the  plaintiff  having  brought  an  ejectntent  for  the  same  pre- 
mises, laying  a  demise  on  the  18tfa  July,  1806,  was  no  bar  to 
the  pramit  action,  but  was  only  matter  of  bpedal  application 
to  the  conrt 

In  an  action  against  the  assignees  of  B.^  a  bankrupt,  the 

t  BuU  V.  Sibbt,  8  T.  R.  337.  y  Naiih  t.  Tatloek  and  othen,  u- 

u  Baker  t.  HoltpsafieU,  4  Tannt  45.  li^neei  of  Lediaid,  a  bankrupt,  %  H. 

X  Cobb  ▼.  Gaipeater,  a  Camp.  N.  V.  C.  Bl.  319. 
13.  n. 
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declaration  stated,  that  the  defendants  on  such  m  dqr  were  in* 
debted  to  the  plaiotiff  in — I.  for  the  use  and  occupation  of 
two  houses,  &C.  before  that  time  occupied,  at  well  by  the 
btmkrupit  whose  eetaie  therein  the  dd^endanU  c^terwards  had, 
a$by  the  defendanUy  at  their  special  ifutance  and  request,  for 
one  year  then  elapsed,  and  as  tenants  thereof  respectively, 
to  the  plaintiff,  and  by  his  permission.  The  second  count 
was  upon  a  quantum  meruit,  to  the  same  effect  as  the  in- 
debitatus assumpsit.  The  facts  of  the  case  were  that  after 
B.  had  occupiea  the  premises  durins  part  of  the  year,  under 
an  agreement  to  pay  —L  a-year  for  them,  he  became  a  bank- 
rupt, whereupon  the  defendants,  his  assignees,  entered  into 
possession  and  continued  in  the  possession  for  the  remainder 
of  the  year.  A  proportion  of  the  annual  rent  for  that  part 
of  the  year  during  which  the  defendants  were  in  possession, 
was  paid  into  court.  It  was  holden,  that  if  the  plaintiff 
could  recover  at  all  in  this  form  of  action  against  one  person 
for  the  use  and  occupation  of  another,  (as  to  which  the  court 
would  not  give  any  opinion,)  it  must  be  on  the  ground  of 
that  occupation  having  been  permitted  at  the  defendant's  re- 
quest, ana  that  request  must  be  proved ;  that  the  words  "  at 
the  special  instance  and  request  of  the  defendants,**  were  in 
this  case  words  of  substance  and  operative,  connecting  the 
occupation  of  the  defendants,  for  which  they  were  bound  to 
make  a  satisfaction,  with  the  occupation  of  B.,  a  stranger,  for 
whose  occupntion,  primd facte  2Lt  least,  the  defendants  were 
not  liable ;  that  in  point  of  fact  it  was  not  at  the  request  of 
the  defendants  that  B.  had  been  permitted  to  occupy ;  the 
defendants  had  no  relation  to  B.,  but  as  his  assignees,  and  that 
relation  did  not  commence  until  the  close  of  B.'s  occupation ; 
that  relation,  therefore,  alone  could  not  have  the  effect  of 
making  them  personally  liable  to  answer  for  his  occupation 
before  his  bankruptcy.  The  averment,  that  he  had  been  per- 
mitted to  occupy  **  at  the  request**  of  the  defendants,  was 
therefore  substance,  and  not  mere  form,  and  as  the  plaintiff 
had  failed  in  the  proof  of  it,  he  was  not  entitled  to  recover 
from  the  defendants  the  rent  due  for  B.'s  occupation. 

The  defendant  contracted  to  purchase  of  the  plaintiff  a 
lease  of  a  house*,  and  on  payment  of  the  purchase  monqr* 
was  permitted  to  take  possession.  A  few  months  afterwanu^ 
the  plaintiff  not  having  made  out  a  good  title,  defendant  de- 
clared his  intention  to  rescind  the  contract ;  he  accordingly 
quitted  possession  of  the  house,  and  brought  an  action  for 
money  had  and  received  against  the  plaintiff,  and  recovered 

%  KixUaiid  ?.  Poaniett,  %  Taunt  145.    Bat  see  Ham  v.  Tonditi,  Feake*f 

N.  P.  C.  253, 2nd  Edition. 
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the  whole  of  the  purchase  money  and  the  expenses  of  inves- 
tigating the  title.  The  plaintiff  then  brought  an  action  for 
use  and  occupation  against  the  defendant ;  but  it  was  holden, 
that  it  would  not  lie:  Mansfield,  C.  J.  observing,  that  a  con- 
tract could  not  arise  by  implication  of  law  under  circum- 
stances, the  occurrence  of  which  neither  of  the  parties  ever 
had  in  their  contemplation ;  that  if  no  money  had  been  paid, 
perhaps  it  might  be  a  different  question ;  but  if  a  person  paid 
his  money,  and  was  so  unwise  as  to  take  possession  without  a 
title,  justice  required  that  the  one  partv  should  take  back  his 
money,  and  the  other  his  house.  In  this  case,  the  fact  of  the 
defendant  having  paid  the  whole  purchase  money  at  the 
time  of  the  contract  was  relied  on,  and  it  was  considered, 
that  the  interest  was  a  sufficient  compensation  for  the  use 
which  defendant  had  of  the  premises.  jBut  in  Hall  v. 
Vaughan,  Exch.  M.  59  Geo.  3.  Peake's  N.  P.  C.  $54*  edition 
52nd.  n.  (a)  the  court  held,  that  the  vendor  might,  in  cases 
where  the  contract  went  off  without  fault  on  his  part,  and  the 
occupation  had  been  beneficial  to  the  vendee,  recover  a 
compensation  for  such  occupation  in  this  form  of  action. 

An  action  for  use  and  occupation  may  be  maintained 
against  a  tenant  from  year  to  year  upon  an  agreement  by  him 
to  pay  rent  during  the  tenancy,  notwithstanding  his  bank- 
ruptcy and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  accrued  (2). 

Dectaraiian.'^n  consideration  that  the  defendants^  on 
the  SOth  November,  1801,  had  becomq  and  were  tenants  of 
a  messuage  under  a  yearly  rent  of  — /.,  the  defendants  pro- 
mised to  pay  the  same  during  the  continuance  of  the  tenancy, 
with  an  averment  that  the  defendants  continued  tenants  from 
the  time  of  making  the  promise  hitherto,  that  the  defendants 
did  not,  during  the  continuance  of  the  tenancy,  pay  the  rents 
that  on  the  99th  September,  1803,  half  a  year's  rent  was  in 
arrear.-^9d.  Count  Indebitatus  assumpsit  for  use  and  occu- 
pation.-*-*Sd.  Count.  Quantum  meruit— 'Plea,  That  the  de- 
fendants were  traders,  and  committed  an  act  of  bankruptcy 
on  the  9nd  of  Aprils  1803 ;  that  a  commission  issued  on  the 

A  Booty.  WUMm,  8Eait,3n. 


(2)  But  debt  does  not  lie  against  a  bankrapt  on  the  reddendum 
of  a  lease,  for  rent  accruing  after  the  comtnissionerB*  assignment ; 
the  lessor's  assent  to  such  assienment  being  virtually  includ^  in  the 
act  of  parliament  authorising  the  assignment  of  the  bankrupt*s  estate. 
Wadham  v.  Marlowe,  Mich.  25  G.  3.  B*  R.  8  East,  314.  n. 
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5th  of  May  following ;  that  an  attigoinent  was  executed  on 
the  2l8t  May  of  the  interest  of  the  defendants  ia  the  mes- 
suage to  A.  and  B.,  who  became  and  were  on  the  last-men- 
tioned day,  and  thence  until  the  rent  became  due,  continued 
to  be  possessed  of  and  occupied  the  messuage;  on  special 
demurrer  it  was  holden,  that  as  it  had  been  determined  in 
Auriol  ▼•  Mills^  that  a  bankrupt  lessee,  though  out  of  pos- 
session, was  still  liable  upon  his  covenant  to  pay  ;  so  here  the 
defendants  were  liable  on  their  agreement  to  pay  the  rent^ ; 
that  there  was  not  any  distinction  in  this  respect,  between  an 
agreement  and  a  covenant,  which  is  an  agreement  under  sealj 
except  as  to  the  form. of  the  remedy  upon  it ;  that  the  case 
of  Auriol  V.  Mills,  to  which  this  was  perfectly  analogous,  did 
not  turn  on  any  particular  effect  of  a  covenant  under  seal, 
but  on  its  being  the  personal  agreement  of  the  parties ;  and 
although  it  was  objected,  that  if  the  action  was  holden  to  lie, 
the  consequence  would  be,  that  there  must  be  an  apportion- 
ment of  the  rent,  yet  the  court  observed,  that  the  landlord 
bad  nothing  to  do  m  this  case  with  the  question  of  apportion- 
ment of  the  rent ;  for  he  proceeds  asainst  the  parties  with 
whom  he  made  the  agreement,  which  has  been  broken ;  the 
court,  therefore,  said  nothing  of  his  right  to  recover  against 
the  assignees. 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for 
use  and  occupation  for  rent  due  before  the  day  of  the  demise 
laid  in  the  aeclaration  in  ejectment' ;  but  rent  due  subse- 
quent to  that  day  cannot  be  recovered  in  an  action  for  use 
and  occupation*. 

The  defendant  in  this  action,  will  not  be  allowed  to  im- 
peach the  title  of  the  plaintiff,  by  whose  permission  he 
entered  upon  and  occupied  the  tenement  demised.  Hence 
a  plea  of  nil  habuit  in  tenementu^  cannot  be  pleaded^  and 


b  4T.ft.94.  •  PerBiilkr,J»8.C.  l.T.R.3aa. 

C  But  see  itat  6  Geo.  4.  c  16.  i.  75.  f  Richavds  v.  Holditch^d}  H.  13  Geo. 
ante,  p.  236.  2;  cited  in  Lewis  ▼.  Wallis,  Saj.  R. 

d  Brch  T.  Wright,  1 T.  R.  378.  13. 


(3)  The  case  of  Richards  v.  Holdifth  was  this : — Error  to  reverK 
a  judgment  in  action  on  the  case  upon  several  promises,  in  Stepney 
Cou];t,  because  the  plaintiff  declared,  that  in  ccmsideration  he  per- 
mitted the  defendant  to  enjoy  several  houses*  without  shewing  what 
tide  he  had.  Yelv.  237,  8,  Glasses's  case,  and  3  Lev.  193.  Aylet 
V.  Williams  were  cited.  £  Contra  it  was  said,  that  pomissiofi 
to  enjoy  without  shewing  any  title,  was  a  sufficient  coosideiation. 
1  Leon.  43.  Cfo.  Jac  498.  1  Lev.  304.  3  Lev.  150.    An  objectioB 


USE  AND  OCCUPATION. 


1403 


this  rule  holds  even  where  the  declaration  does  not  state 
the  tenement  demised  to  belong  to  the  plaintiff,  provided  it 
is  stated,  that  defendant  occupied  by  permission  of  the 
plaintiff*.  Upon  the  same  principle  it  has  been  holden,  that 
nil  hdbuit  in  tenementis  cannot  be  given  in  evidence  in  this 
action.  A.  hired  apartments  by  the  year  of  B. ;  B.  after- 
wards let  the  entire  house  to  C,  who  sued  A.,  in  an  action 
for  the  use  and  occupation,  for  the  hire  of  the  apartments.  It 
was  holden\  that  A.  could  not  impeach  C.'s  title. 

In  an  action  for  use  and  occupation  of  glebe  lands*,  it 
appeared,  that  the  former  incumbent  had  let  the  lands  in 
question  to  the  defendant,  who  had  continued  tenant  to  the 
present  incumbent,  the  plaintiff,  and  had  paid  him  half  a 
yearns  rent  for  the  same.  This  action  being  brought  for  some 
arreavs  of  rent,  the  defendant  offered  to  give  evidence  of  the 
plaintiff's  having  been  simoniacally  presented^  of  which,  as  it 
was  stated,  the  defendant  was  ignorant,  when  he  paid  the 
former  rent ;  but  Lord  Kenyon,  C.  J.  refused  to  receive  this 
evidence,  being  of  opinion  that  the  case  fell  within  the  com- 
mon rule,  that  a  tenant  should  not  be  permitted  to  impeach 
the  title  of  his  landlord  in  an  action  for  use  and  occupation. 
There  was  a  verdict  accordingly  for  the  plaintiff.  The  court 
of  B.  R.,  on  motion  for  a  new  trial,  concurred  in  opinion  with 
the  C.  J.  Neither  will  a  defendant^,  who  has  obtained  pos- 
session under  the  plaintiff,  be  permitted  to  shew  that  the 
plaintiff's  title  has  expired,  unless  he  solemnly  renounced 
the  plaintiff's  title  at  the  time,  and  commenced  a  fresh  hold-> 
ing  under  another  person.  Proof  of  payment  of  rent  to  a 
third  person  claiming  title  is  not  sufficient,  without  a  formal 
renunciation  of  the  plaintiff's  title.    The  judge  will  not  per- 


g  Bichtfdft  ▼.  Holditdi,  H.  13  G.  a. 

dted  in  Lewii  v.  Wallii,  Say.  R.  13. 

1  Will.  314.  S.C. 
h  lUoniA  T.  Robiaiop,  1  Bing.  147. 


i  Cooke,  CleEk,  v.  Loxlcgr,  6  T.  R.  4. 

xeoogi^Md  in  Brooksby  y.  Watte,  1 
Marah*38..   6  Taunt.  333^  S.  C. 
k  Balli  V.  WMWood,  a  Gamp.  K.P.  C. 
11. 


was  made  to  the  plea,  that  this  action  being  founded  on  a  collateral 
promise,  and  not  on  a  contract  for  the  rent,  oil  babuit  in  tenementis* 
as  was  pleaded  in  this  case,  was  not  a  good  plea,  and  of  that  opinion 
was  the  wkde  court;  for  if  any  one  enjoys  a  benefit  at  his  request, 
and  by  permission  of  another,  that  is  a  sufficient  consideration^fbr 
an  assumpsit.  N.  Chappie  cited  a  case  as  ruled  by  Lord  Hari* 
wicke,  where  A.,  without  title,  gave  possession  of  a  house  to  B« ; 
C.  the  owner,  brought  assumpsit  for  the  use  and  enjoyment;  but 
because  B*  did  not  receive  his  possession  from  C.  nor  any  anae 
ooeupifid  under  him,  Lord  Haidwtcke  held  the  action  not  maiotain* 
able  Dy  him. 

3  Aa 
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mit  the  amount  of  the  property  tax  to  be  deducted  at  Niai 
Prius  from  the  rent  due^  Where  premises  are  let  at  an 
entire  rent»  an  eviction  from  part,  if  the  tenant  thereupon 
gives  up  possession  of  the  residue,  is  a  complete  defence  to 
this  action**.  A  tenant  from  year  to  year*,  not  under  any 
agreement  to  repair,  may  quit  without  previous  notice  to  bis 
landlord,  on  the  premises  becoming  unsafe  and  useless  from 
want  of  repairs. 

A.  lets  lands  to  B.,  who  underlets  to  C.  and  others ;  during 
these  tenancies,  A.  gives  notice  to  C,  and  the  other  under- 
tenants  to  quit,  and  C.  does  quit,  and  the  lands  before  occupied 
by  him  remain  unoccupied  for  a  year,  and  are  then  again  let 
by  B. ;  A.  cannot  recover  against  B.  for  the  use  and  occupa- 
tion of  this  land  for  the  year.  And  ^enMe^  under  these  cir- 
cumstances, an  eviction  might  be  pleaded  to  the  whole 
demand^ 

The  husband  is  not  liable  in  an  action /br  we  and  occupa- 
iion^,  upon  an  occupation  by  the  wife  dum  sola,  not  at  the 
request  of  the  husband. 

In  an  action  for  use  and  occupation^ ;  if  it  appear  that  the 
premises  were  let  to  the  defendant  for  the  purposes  of  pros- 
titution, the  action  cannot  be  sustained,  the  contract  being 
contra  bonos  mores;  (4)  but  where  the  premises  are  not  let 
to  the  defendant  for  the  purposes  of  prostitution,  the  defen- 
dant cannot  evade  the  payment  of  a  fair  rent',  although  she 
prove  that  she  has  used  them  for  those  purposes.  In  an  ac- 
tion for  use  and  occupation  of  a  lodging  under  a  weekly 
tenancy,  where  it  did  not  appear  that  the  lodging  was  ori- 
ginally let  for  the  purposes  ot  prostitution ;  it  was  bolden', 
that  the  plaintiff  could  not  recover  the  weekly  rent  which 
had  accrued  after  he  was  fully  informed  that  the  defendant 
occupied  the  lodging  for  the  purposes  of  prostitution. 

Assumpsit  for  use  and  occupation^ ;  on  examinatkm  of  a 

1  Pocock  V.  Eustace,  2  Camp.  N.  P.  C.  q  Giraiday  v.RichardaoD,  I  Eip.N.P.  C. 

181.    ElleDboroafffa,  C.J.  13. 

m  Smith  v.  Raleigh,  3  Camp.  N.  P.  C.  r  Wiggins  v.  Gteoige,  per  Abbott,  C.  J. 

613.  Middx.  SittiDgs  after  £.  T.  5  Geo.  4. 

n  £dwardfv.Btberingtoii,R.ftM.i6S.  a  Jemiings  v.  ThrogmoitoD,  BL  &  M. 
o  Bum  V.  Phelps,  I  Stark.  N.  P.  C.  94.       251. 

p  RichardaoD  ▼.  Hall,  1  Broderip  and  t  Bresrer  v.  Pfldmer,  3  Eap.  N.  P.  C. 

Bingham,  50.  213. 


(4)  So  the  first  publisher  of  a  libellous  or  immoral  work,  e.  g.  the 
MemoirB  of  Harriette  Wilson,  cannot  maintain  an  action  against  any 

rKrson  for  publishing  a  pirated  edition.    Stockdale  ▼•  Onwhyn, 
B.*C,173. 
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witness  who  proved  the  occupation  by  defendant,  it  appeared 
that  there  had  been  an  agreement  in  writing,  but  not  stamped. 
It  was  contended  by  plaintiff's  counsel,  that  the  agree- 
ment not  having  been  stamped,  was  not  binding  on  the  parties, 
and  that  thereK>re  the  plaintiff  might  wave  this,  and  go  into 
evidence  generally  for  use  and  occupation.  It  was  insisted 
for  defendant,  that  it  appeared  that  defendant  held  under  a 
written  contract,  and  therefore  the  plaintiff  was  bound  to 
give  it  in  evidence.  Eldon^  C.  J.  was  of  this  opinion,  ob- 
serving, that  this  being  a  specific  contract  between  plaintiff 
and  defendant,  the  plaintiff  is  bound  to  shew  what  that  con- 
tract was ;  it  may  contain  clauses  which  may  prevent  plain- 
tiff from  recovering ;  others  for  the  benefit  of  defendant, 
which  he  had  a  right  to  have  produced :  but  the  contract  not 
being  stamped,  it  could  not  be  given  in  evidence  (5),  there- 
fore the  piaintiff  must  be  nonsuited. 

An  action  for  use  and  occupation"  is  maintainable  without 
attornment  upon  the  stat,  4  and  6  Ann.  c.  16.  s.  9-  and  10.  by 
the  trustees  of  one  whose  title  the  tenant  (defendant)  had 
notice  of  before  he  paid  over  his  rent  to  his  original  landlord ; 
although  the  tenant  had  no  notice  of  the  legal  title  being  in 
the  plaintiffs  on  the  record. 

a  Lumley  v.  Hodgson,  10  East,  99. 


(5)  K.  V.  the  Inhabitants  of  St  Paul's,  Bedford,  6.  T.  R.  452. 
S.  P.  But  see  R.  v.  Pendleton,  15  East,  449,  455.  where  a  question 
had  been  agitated  at  the  sessions  upon  the  settlement  of  a  person 
who  had  served  first  under  unstamped  articles  of  agreement,  and 
afterwards  for  four  years.;  Bayley,  J.  said,  *^  It  has  been  argued  that 
inasmuch  as  the  pauper  served  for  some  part  of  the  time  at  least 
under  a  written  instrument,  unstamped,  we  cannot  look  at  the 
instrument,  even  to  see  for  what  time  it  enured,  and  that  no  parol 
evidence  could  be  given  of  any  contract  with  reference  to  the  subject 
matter  of  it.  But  though  we  cannot  look  at  the  unstamped  instru- 
ment for  the  purpose  of  proving  by  it  any  agreement  between  the 
parties,  for  such  is  the  general  import  of  the  stamp  acts,  yet  the 
court  may  look  at  it  to  see  whether  it  applies  to  other  evidence  of  a 
contract  between  them.  As  if  a  contract  in  writing  be  made,  not 
stamped,  for  the  sale  and  delivery  of  certain  goods  on  certain  terms, 
the  court  in  an  action  for  non-delivery  of  goods,  upon  a  contract 
proved  by  parol  evidence  only,  may  look  at  the  instrument  to  see 
whether  it  applies  to  the  goods  then  sought  to  be  recovered  for  :  and 
if  those  goods  were  not  included  in  the  contract,  parol  evidence  may 
be  received  of  the  contract  sought  to  be  recovered  upon.  So  here, 
the  court  might  look  at  the  instrument  to  see  the  duration  of  the  first 
contract  under  it,  in  order  to  guide  them  in  receiving  parol  evidence 
of  the  subsequent  service,  to  which  it  did  not  apply. 


_ 
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I.  Introdttedon/^Of  Legal  Wagers-^Form  of 
II.  qf  lOegal  Wagers. 


I.  Introduetian'^Cf  Legal  Wagers^^Form  of  Adimu 

Inirodueiion.^^T  has  frequently  been  hmented^  that  idle 
and  impertineDt  wagers  between  pereoni  not  interested  in 
the  subject  or  etrent  were  ever  considered  as  yalid  contracts. 
Grave  and  learned  judges  have  thought  that  it  would  have 
b^n  more  beneficial  for  the  public,  if  it  had  been  originally 
determined,  that  an  action  would  not  lie  for  the  enforcing 
the  payment  of  any  vrager.  Actions,  however,  on  wagers 
relating  to  a  variety  of  subjects,  having  been  entertained  un- 
der certain  restrictions,  and  the  legislature  not  having  as  yet 
interposed  to  prohibit  them  entirely,  it  mav  be  proper  to 
state  in  what  cases  am  action  will  lie  for  enforcing  the  pay- 
ment of  a  wager,  and  in  what  such  action  cannot  be  main- 
tained. 

Of  Legal  Wagers. — In  Andrews  v.  Heme*,  where  a  wager 
was  laid,  that  Charles  Stuart  would  be  king  of  England 
within  twelve  months  next  following,  he  then  being  in  exile, 
it  was  holden  good.  (1)    So  in  the  Earl  of  March  v.  Pigot\ 

m  1  Lev.  3S.  a  case  not  to  be  cited,  being  ot  yeiy 

b  6  Burr.  2602.    Bat  see  the  obsenra-  doubtful  authority.    See  alio  BUnd 

tioo  of  Heath,  J.  on  this  case,  io  3  ▼.  CoUett,  4  Camp.  157. 

Camp.  N.P.  C.  172.  via.  that  it  wai 

fl)  But  as  it  was  justly  observed,  by  Lord  Ellenborougb,  C  J., 
in  Gilbert  v.  Sykes,  16  East,  150.  the  iU^Kty  of  this  wager,  so 
<the  ground  of  its  being  aeainst  pablic  p<^icy,  does  not  appoir  to 
have  been  brought  under  the  consideration  of  the  oouit.  In  Gilbert 
V.  Sykes,  the  defendant,  in  the  year  1*802,  in  coasideiation  of 
one  hundred  guineas,  agreed  to  pay  the  |ilaiBtiflf  a  gainsa  »-diy 
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where  two  heirs  apparent  betted  on  the  lives  of  their  respec- 
tive fathers,  no  objection  was  made  to  the  subjeet  of  the 
wager;  and  it  was  further  holden,  that  the  circuipstance  of 
one  of  the  fathers  being  dead  at  the  time  when  the  wager  was 
inade^  but  of  which  circumstance  the  parties  were  ignorant, 
did  not  affect  the  validity  of  the  wagen  In  Murray  v.  Kelly, 
B.  R.  M.  25  Geo*  S.  on  a  rule  to  shew  cause  why  the  de- 
fendant should  not  be  discharged  on  filing  common -bail,  on 
the  ground  that  the  action  was  on  a  wager,  whether  A.  kept 
a  military  academy  at  such  a  place,  or  not;  Lord  Mansfield 
said,  that  as  it  was  merely  a  wager  on  a  private  event,  he  saw 
no  reason  why  it  should  not  be  considered  as  a  legal  debt ; 
and  the  rule  was  discharged.  In  Jones  v.  Randall,  03wp.  d7. 
a  wager  on  the  event  of  an  appeal  to  the  House  of  Lords 
from  the  Court  of  Chancery,  was  holden  good,  the  wager 
having  been  made  between  the  parties  who  could  not  in  any 
degree  bias  the  judgment  of  the  house,  and  there  not  being 
any  fraud  or  colour  in  the  case.  So  in  Good  v.  Elliott% 
3  T.  R.  693.  where  the  subject  of  the  wager  was,  whether 
one  S.  T.  had  or  had  not,  before  a  certain  day,  bought  a 
waggon,  lately  belonging  to  D.  C,  it  was  holden  good,  per 
three  justices ;  but  Buller,  J.  was  of  a  different  opinion,  Ist, 
on  the  ground  that  two  persons  shall  not  be  permitted,  by 
oieans  of  a  voluntary  wager,  to  try  any  question  upon  the 
right  or  interest  of  a  third  person;  and,  ^ly,  that  all  wagers, 
whether  in  the  shape  of  a  policy  or  not,  between  parties  not 
having  any  interest,  were  prohibited  by  stat  14  Geo.  3.  c.  48. 
So  in  Hussey  v.  Crickittr,  a  wager  of  a  rm^  and  dozen^ 


c  Trin.T.  3OG0D.3.  B.R. 


d  C.  B.  £.  T.  53  O.  3.  3  Camp.  N.  P.  C. 
168. 


"•^*" 


during  the  life  of  Bonaparte.  The  defendant  paid  the  guinea  a-day 
for  some  years ;  but  then  desisted.  The  action  was  brought  to  recover 
the  arrears.  The  jury  having  found  a  verdict  for  the  defendant ;  on 
motion  for  a  new  trial,  it  was  contended,  in  support  of  the  verdict, 
Uiat  the  wager  was  illegal,  inasmuch  as  it  had  a  tendency  to  create 
an  interest  in  the  plaintiff  in  the  life^of  a  foreign  enemy,  and  which, 
in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his  alle- 

fiance.  The  court,  being  of  opinion  that  the  justice  of  the  case 
ad  been  satisfied,  refused  to  disturb  the  verdict ;  and  Lord  Ellen- 
borough,  C.  J.  expreoed  a  strong  opinion  against  the  legality  of  the 
wager,  as  well  on  the  ground  before-mentioned,  as  also  on  the 
eround  that  the  party  suffering  under  such  a  contract,  might  be 
induced  to  compass  and  encourage  the  horrid  practice  of  assassina- 
tion, in  order  to  get  rid  of  a  life  so  buithensome  to  him. 
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whether  the  defendant  was  older  than  the  plaiotiflr,   was 
holden  to  be  legal. 

With  respect  to  the  form  of  declaring  on  a  wager^  it  may 
be  observeo,  that  before  the  time  of  Holt,  C.  J.  it  was  a 
question,  whether  a  general  indebitatus  assumpsit  would 
not  lie  for  a  wager;  it  was,  however,  finally  agreed,  that  it 
would  not* ;  but  although  an  action  does  not  lie  in  that  par- 
ticular form,  yet  a  special  assumpsit  on  the  wager  itsdf,  laid 
by  way  of  mutual  promises,  may  be  maintained. 


IL  Of  lUegal  Wagers. 

1.  WAbsRS  are  ill^l  which  are  specially  prohibited  by 
positive  statute. 

A  policy  of  insurance  is,  in  the  nature  of  it,  a  contract  of 
indemnity,  and  of  great  benefit  to  trade.  But  the  use  of  it 
was  perverted  by  its  being  turned  into  a  wager.  To  remedy 
this  evil,  the  stat.  19  Geo.  2.  c.  17.  was  made,  which,  after 
enumerating  in  the  preamble  the  various  frauds  and  perni- 
cious practices  introduced  by  the  perversion  of  this  species 
of  contract,  and,  among  others,  that  of  gaming  or  wagering, 
under  pretence  of  insuring  vessels,  &c.  proceeds  under  gene- 
ral words  to  prohibit  all  contracts  of  assurance  by  way  of 
gaming  or  wagering.  An  agreement,  in  writing,  was  mad^, 
that  pbintiff  should  pay  the  defendant  30/»  at  the  next  port 
a  ship  should  reach ;  in  consideration  whereof,  the  defendant 
undertook  that  the  ship  should  save  her  passage  to  China  that 
season,  and  if  she  did  not,  then  he  would  pay  the  plaintiff 
1000/.  at  the  end  of  one  month  after  she  arrived  in  the  I'bames. 
It  was  holden,  that  this  agreement  being  made  without  refer- 
ence to  any  property  on  board,  although  it  appeared  that  the 
plaintiff  had  some  little  interest  in  the  cargo,  was  a  wagering 
policy  within  the  meaning  of  the  preceding  statute.  A  similar 
provision  has  been  made  with  respect  to  insurances  on  lives, 
in  consequence  of  a  mischievous  kind  of  gaming,  which 
had  been  introduced  by  such  insurances,  wherein  t^  assured 
had  no  interest  To  remedy  this  evil  it  was  enacted,  by 
Stat.  14  Geo.  3.  c.  48.  %» 1,  *<  That  insurances  made  on  the 


•  Jackion  ▼.  CoIegraTe,  on  enor,  Excb.  f  Kent  t.  Bird,  Cowp.  58a. 

Cb.  H.  0  W.  3.  Cartb.  33S.    Bovey 
?.  CasUemas,  1  Ld.  Raym.  Cl^. 
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life  of  any  penon.  or  any  other  event,  wherein  the  pet^oH 
for  whose  use  such  policy  shall  be  made,  shall  have  no 
interest,  or  by  way  or  gaming  or  wagering^  shall  be  void^*^ 
The  second  section  directs,  that  in  all  policies  on  lives  of 
other  events,  the  names  of  the  persons  interested  shall  be 
inserted. 

A  wager  in  the  form  of  policy,  between  two  uninteresi^d 
persons  upon  the  sex  of  a  tbird^^,  is  within  the  meaning  of 
the  preceding  statute,  and,  consequently,  illegal.  In  Good 
V.  Elliott,  3  r.  R.  693.  Kenyon,  C.  J.  Grose  and  Ashhurst^ 
Js.  were  of  opinion,  that  the  preceding  statute  was  confined 
to  policies  oi  insurance,  and  that  from  the  words  used  in 
the  second  clause,  it  was  apparent,  that  the  legislature  had 
written  instruments  only  in  contemplation.  But  the  con- 
struction which  was  put  by  BuUer,  J.  on  this  statute  was^ 
that  it  had  nothing  to  do  with  what,  in  true  sense  and  mean- 
ing of  the  word,  is  a  policy,  that  is,  a  mercantile  policy  mad^ 
on  interest,  but  that  it  prohibited  €ttt  tmgers  made  on  any 
event  in  which  the  parties  had  not  any  interest 

By  Stat.  16  Car.  2.  c.  7.  s.  2.  "  The  winner  of  any  money» 
or  other  valuable  thing,  by  deceit,  in  playing  at  cards,  dice, 
tables,  tennis,  bowls,  skittles,  shovel-board,  or  in  cock-fight* 
ings,  horse-races,  dog-matches,  foot-races,  or  other  games; 
or  by  bearing  a  part  in  the  stakes,  or  by  betting  on  the  sides 
of  siich  as  play,  ride,  or  run,  shall  forfeit  treble  the  value.'* 
By  the  third  section,  all  securities  and  promises  given  or 
made  for  the  payment  of  sums  exceeding  1002,,  which  have 
been  lost  at  one  time,  by  playing  at  any  one  of  the  said  games, 
or  by  betting  on  the  players,  are  declared  void,  and  the  win- 
ner shall  forfeit  treble  tne  value  of  the  money  or  other  thing 
won,  above  100/. 

The  construction  which  has  been  put  on  this  section,  may 
be  gathered  from  the  following  case: 

In  debt  for  1002.  the  plaintiff  declared  upon  articles^  of 
agreement,  purporting  that  the  plaintiff  and  defendant  should 
run  a  horse  for  iOO/l,  and  if  the  defendant  lost,  that  he  should 
pay  the  100^,  &c.  The  defendant  pleaded  the  third  section 
of  Stat  16  Car.  2.  Holt,  for  the  plaintiff,  insisted,  that  the 
statute  intended  to  avoid  securities  given  for  money  lost  at 
play,  but  not  where  the  contract  was  precedent;  but  the  court 
were  of  a  different  opinion :  that  such  construction  would 
wholly  elude  the  statute,  and  let  men  loose  to  play  for  any 
great  sum,  provided  they  secured  it  beforehand,  and  added^ 

f  Roebuck  and  another  ▼.  Uamerton,    b  Hedgebonow  ▼.  RoetndtP,  1  VtBti. 
Cowp.  737.  453. 
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that  tbiB  statute  being  to  Buppreas  tbe  practioe  of  exoeaBiTc 
gaming  1  should  be  construed  in  the  tpost  extensive  manner 
that  could  be  to  answer  that  end.  A.  lost  at  play  to  the 
plaintiff*^,  and  gave  him  a  bill  for  tbe  amount  of  tbe  sum  lost, 
on  tbe  defendant,  who  accepted  th^  bill,  and  afterwards  re- 
fused pajrment ;  to  an  action  brought  on  the  bill,  the  defen- 
dant  pleaded,  that  after  tbe  29th  day  of  September,  1664^ 
and  before  tbe  making  tbe  said  bill,  A.  and  the  plaintiff  were 
plaving  together  at  hazard,  and  that  A.  then,  at  one  time 
and  meeting,  lost  to  the  plaintiff  above  lOOL  and  that,  for  se- 
curing the  payment  thereof,  A.  drew  the  bill  in  question  on 
the  defendant,  who  accepted  tbe  same,  and  that  by  force  of 
the  statute  ",  ibat  acceptance  was  void  in  law.  On  demurrer 
to  this  plea,  it  was  insisted,  in  support  of  the  demurrer,  that 
this  case  was  not  within  tbe  statpte ;  because  tbe  nature  of 
tbe  duty  was  altered,  and  a  new  contract  created  by  tbe  ac- 
oeptance,  which  was  the  ground  of  the  action.  But  tbe  court 
overruled  tbe  objection ;  for  although  this  was  a  kind  of  new 
contract,  yet  all  was  founded  on  the  ill^al  and  tortious  win- 
ning, and  it  only  secured  tbe  payment  of  that  money,  and, 
therefore,  it  was  within  the  statute,  the  plaintiff  being  privy 
to  the  first  wrong.  Another  objection  was  made',  that  if 
this  case  should  be  taken  to  be  within  the  statute,  it  would 
▼ery  much  endanger  the  credit  of  English  bills  of  exchange, 
if  they  might  be  defeated  by  such  collateral  matter ;  for  it 
woula  be  injurious  to  the  public  trade  of  England,  both  fo- 
reign and  domestic.  To  this  it  was  answered  by  tbe  court, 
that  as  to  inconvenience  concerning  trade,  there  could  not  be 
any  in  this  particular  case,  because  the  bill  had  gone  no  far- 
ther than  to  the  first  hands,  viz.  to  the  hands  of  the  plaintiff, 
who  won  the  money,  and  so  no  damage  could  accrue  to  any 
person  but  to  biro,  who  was  certainly  a  person  within  the 
statute. 

By  9  Ann,  c.  14,  s.  1.  '^  All  notes,  bills,  bonds,  judgments, 
fBortgages,  or  other  securities,  given  by  any  person  where  tbe 
whole  or  any  part  of  the  consideration  of  such  securities  shall 
be  <for  money,  or  other  valuable  thing,  won  by  gaming,  or 
filayine  at  cards,  dice,  taUes,  tennis,  bowls,  or  other  game, 
or  by  betting  on  the  sides  of  such  as  game  at  any  of  the  afore- 
said games,  or  for  repaying  any  money  knowingly* lent  for 
such  gaming  or  betting,  or  lent  at  tbe  time  and  place  of  such 
•play,  to  any  person  that  sbail  play  or  bet,  shall  be  void." 

i  2LeT.94.  1  The  day  fiom  which  the  16  Car.  2. 

k  Huttey  v.  Jacob,  SaXk,  344.    Garth.  c.  7.  s.  3.  wai  to  take  effect 

356.  and  tee  the  pleading!,  6  Mod.  m  16  Car.  2.  c.  7.  s.  3. 

176.  n  Garth.  357. 
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It  appears  from  the  catea  of  Goodburn  v.  Marlejr,  Str.  1150. 
BlaxtOD  V.  Pye,  9  Wils.  909«  and  Clayton  v.  JeQninga*  9  BK 
R.  706.  that  wagers  on  horse-races  are  within  the  statutes 
16  Can  d.  c.  7.  and  9  Ann.  c.  14. ;  and,  consequently,  actions 
founded  on  such  wagers  cannot  be  supported.  In  the  case  of 
Blaxton  v.  Pye,  the  court  said,  that  though  borse*racing  was 
not  mentioned  in  the  statute  9  Ann.,  yet  it  was  within  the 
words  **  other  game*'  (2).  So  in  Lynall  v.  Longbothom^ 
2  Wils.  36.  the  court  of  C.  B.  were  of  opinion,  that  a  foot- 
race was  within  the  9  Ann.,  for  foot-race  was  mentioned  in 
the  16  Car.  to  which  the  9  Ann.  must  relate.  And  this  opi- 
nion was  recognised  and  adopted  by  the  court  in  Brown  v. 
Berkeley,  Cowp.  281.  It  is  clear,  that  if  these  statutes  had 
not  been  affected  by  any  subsequent  provisions  of  the  l^s- 
lature,  every  species  of  wagers  at  horse-races  would  have 
been  ille^l ;  but  now,  by  stat  13  Gea  9.  c.  19.  maiches  (S) 
for  bOL  (4)  and  upwards,  are  legalized,  provided  they  are  run 
at  certain  places,  and  the  horses  carry  certain  weights ;  and 
by  the  stat  18  G^.  $•  c  34.  s.  11.  the  restrictions  as  to  run- 
ning at  particular  places,  and  within  certain  weights,  are 
taken  away  (S).    But  horse-races  for  a  less  sum  than  50/.  are 


(2)  In  Jeffreys  v.  Walter,  1  Wils.  220.  the  court  incUntd  to  think, 
that  cricket  was  a  game  within  the  meaning  of  the  stat.  9  Ann* 

(3)  In  Connor  v.  Quick,  cited  by  Aston,  I.  in  2  BL  R.  708.  the 
court  took  a  distinction  between  ninning  a  horse  for  502.  whidi  was 
kiwfnlj  and  betting  on  the  side  of  a  horse,  which  was  notao ;  bnt  if 
neither  of  the  sums  betted  by  the  parties  amount  to  lOL  such  bet  is 
legal,  not  being  oontrary  to  9  Ann,  c*  14,  M'AUesier  v.  Hiuleiif 
2  €aw{w  N.  P.  C.  488u 

(4)  It  was  agreed  between  pkintaff  aaddefiendant,  that  each  should 
start  his  mare,  and  that  if  either  should  refuse*  he  should  forfeit  25/. 
to  the  other*  but  the  plaintiff  was  to -pay  the  defendant  5/.  before- 
hand, 4a«ooinsideration  to  induce  him  to  make  the  match.  The 
defendant  afterwards  refusing  to  run  the  match,  the  plaintiff  brought 
an  action  against  him  for  the  252.  Perrot,  Baron,  before  whom  the 
cause  was  tried,  considered  this  as  a  match  for  50/.  and  on  a  motion 
in  arrest  of  judgment,  the  court  of  K.  B.  were  of  the  same  opinion. 
Bidmead  v.  Gale,  4  Burr.  24S2.    1  BL  R.  671.  S.  G. 

(5)  *^  There  seems  to  be  much  ground  for  arguing,  from  the  na^ 
ture  of  1^  Car.  2.  and  9  Ann.,  that  these  statutes  ought  to  be  oon- 
strtied  strictly,  in  order  to  enforce  the  'priaok>le  on  which  they  are 
ibudded,  viz.  to  prohibit  all  horse-racine*  and  Ihat  Hhe  13  Acl8  Geo.  2. 
are  from  their  nature  to  be  so  construed  as  to  encourage  the  breed  cf 
horses,  and  to  permit  that  species  of  horse-racing  only  called  runntng 
on  the  turf.    It  is  to  be  observed,  that  stat,  1 3  Geo.  2.  speaks  of  en- 
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expressly  prohibited  by  the  second  section  of  IS  G.  2. ;  and, 
consequently,  i¥9gers  on  such  horse-races  are  illegals    These 
statutes,  viz.  13  &  18  Geo.  2.,  are  confined  to  band  fide  bone- 
racing  only ;  for  in  Ximenes  v.  Jaques,  6  T.  R.  499m  where 
the  plaintiff  obtained  a  verdict  on  a  wager  for  100  guineaB. 
that  he  could  perform  a  certain  journey,  in  a  post-chaise  and 
pair,  within  a  given  time,  the  court  arrested  the  judgment  (6J 
So  where  A,  betted  with  B.  **  500  guineas  and  a  dinner, 
that  A/s  horse  should  go  from  London  to  Sittingboume' 
sooner  than  B.*s  two  horses  should  go  the  same  distance,  B.'s 
horses  to  be  placed  at  any  distance  from  each  other  that  B. 
should  think  proper ;  the  wager  having  been  won  by  B.  and 
an  action  brought  to  recover  the  amount  of  the  wager,  and 
verdict  for  plaintiff,  the  court  arrested  the  judgment,  on  the 
ground  that  the  subject  of  the  wager  was  not  that  species  of 
nor8e*race  or  match  which  was  legalized  by  stat.  13  &  18 
Geo.  9.    Semble  that  a  wager  between  the  proprietors  of  two 
carriages  for  the  conveyance  of  passengers  tor  hire»  that  a 
given  person  should  go  by  one  of  these  carriages,  and  no 
other,  IS  illegal.    But  it  was  holden^  at  all  events,  (the  wager 
having  been  deposited  in  the  hands  of  the  stake  holderj  that 
either  party  having  demanded  his  deposit  before  the  wager 
was  won,  was  entitled  to  have  it  returned  to  him,  and  on  re- 
fusal to  maintain  an  action  against  the  stake-holder.    The 
plaintiff  laid  an  iliq;al  wager  with  B.,  the  defendant  took  a 
part  in  the  bet.    The  plaintiff  won :  it  was  expected  that  B. 
would  pay  on  a  certain  day,  before  which  the  plaintiff,  at  the 
defendant's  request,  because  he  was  going  to  a  distance,  ad- 
vanced to  the  defendant  his  share  of  the  winnings.    B.  died 
insolvent  before  the  day,  and  the  bet  never  was  paid.    It  was 
holden',  inasmuch  as  the  plaintiff  could  not  establisb  his 
case  without  the  aid  of  the  illegal  wager  in  his  proof,  in  which 
all  were  concerned,  he  could  not  recover. 

o  Johnion  ▼.  Bann,  4  T.  R.  1.  q  Eltbam  ▼.  Kingsman,  1  B.  It  A.  683^ 

p  Whaley  v.  Pajot,  2  Bot.  ft  Pol.  51.        r  Simpaoa  v.  Bl^  7  TausUm,  MS. 


tering,  placing,  starting,  &c.  and  that  the  expression,  «  anyplace  or 

I  places  whatsoever/',  used  in  18  G.  2.  can  hardly  mean  *^  all  Eng- 
and."    Per  Lord  Eldon,  C.  J.  in  Whaley  v.  Pajot,  2  Bos.  &  PuL  54, 

(6)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the 
case ;  bat  in  Wbaley  v.  Pajot^  2  Bos.  &  Pul.  54.  Lord  Eldon,  C.  J. 
said  *'  upon  ioouiry  of  the  judges  of  the  court  of  King*8  Bench,  we 
find,  that  the  judgment  of  the  court  in  Ximenes  v.  Jaques,  proceeded 
on  an  opinion,  that  the  stat.  13  &  18  Geo.  2.  related  to.  bond  fdt 
horse*racing  only.*' 
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12.  An  action  cannot  be  maintained  upon  such  wagers  as 
in  the  event  may  have  an  influence  on  the  public  policy  of 
the  kingdom.  On  this  principle  it  was  hoIden%  that  a  wager 
-between  two  electors,  on  the  event  of  the  election  of  members 
to  serve  in  parliament^  was  void  ;  because  it  raised  an  impro- 
per bias  in  the  minds  of  the  parties  to  vote  for  one  or  other 
of  the  candidates,  which  bias  would  besubversiTe  of  the  free- 
dom of  elections,  and  detrimental  to. the  comBtitutiod.  Every 
contract  in  restraint  of  marriage  is  illegal,  as  being  against  the 
sound  policy  of  the  law.  Hence  a  wager,  that  the  plaintiff 
would  not  marry  within  six  years,  was  holden  to  be  void^ ; 
for  although  the  restraint  was  partial,  yet  the  immediate  ten- 
dency of  such  contract,  as  far  as  it  went,  was  to  discourage 
marriage,  and  no  circumstances  appeared  to  shew  that  the 
restraint,  in  the  particular  instance,  was  prudent  and  proper. 
Any  wager  which  leads  to  a  public  inquiry  into  the  mode  of 
playing  an  illegal  game^  e.  g.  hazard,  by  which  the  bye-stand- 
ers  may  acquire  a  knowledge  of  it,  is  contrary  to  good  morals 
and  the  policy  of  the  law,  and,  therefore,  not  a  ground  on 
which  an  action  can  be  maintained.  In  like  manner,  the 
court  will  not  entertain  an  action  on  a  wager  upon  an  abstract 
question  of  law  or  judicial  practice,  not  arising  out  of  pre- 
existing circumstances,  in  which  the  parties  have  an  interests 
And  in  another  case^^,  Gibbs,  C.  J.  following  the  example  of 
Ld.  Loughborough  and  Ld.  EUenborough,  in  the  forgoing 
cases  of  Brown  v.  Leeson,  and  Henkin  v.  Guerss,  refused  to 
try  an  action  upon  a  wager,  whether  an  unmarried  woman 
had  had  a  chila.  An  action  cannot  be  maintained  upon  a 
wa^er  on  a  cock-fight*,  because  it  is  a  barbarous  diversion, 
which  ought  not  to  be  encouraged  or  sanctioned  in  a  court  of 
justice;  and  further,  because  it  would  tend  to  the  degrada- 
tion of  the  court  to  entertain  such  inquiries. 

3.  So  if  the  subject  of  the  wager  lead  to  improper  inqui- 
ries, which  respect  the  interest  and  general  importance  of  the 
country,  they  are  illegal,  as  being  contrary  to  sound  policy ; 
as  wagers  on  the  amount  of  the  hop  duties\  or  the  receipt 
tax,  or  any  other  branch  of  the  public  revenue.  And  this 
rule  holds,  although  the  actual  discussion  may  be  excluded 
by  the  special  circumstances  of  the  case:  as  where  the  wager 
being  on  the  amount  of  the  hop  duties,  the  defendant  had 


t  Allen  ▼.  Heame,  1  T.  R.  56.  j  Ditchbam  v.  Goldsmith,  4  Camp, 

t  Hartley  y.  Rice,  10  East»  22.  152. 

u  Brown  y.  Leeton,  2  H.  Bl.  43.  s  Squixw  y.  Wbisken^  3  Camp.  N.  P.  C. 

X  Henkin  y.  Gueni»  12  Baft,  247.  140.  Ld.  EUenborough,  C.  J. 

a  Atherfbld  y.  Beaid«  2  T.  R.  610, 
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admitted  that  he  bad  lost  his  wager^ ;  so  where  defendant 
had  given  a  promissory  note  for  the  amount  of  the  wager '• 

4.  Where  the  discussion  of  the  subject  of  the  wager  will 
be  attended  with  injury  to  a  third  person,  and  lead  to  inds- 
cent  evidence.  On  this  principle',  a  wager  between  two  in- 
different persons  on  the  sex  of  the  Chevalier  D*£on,  who  had 
appeared  to  the  world  as  a  man,  and  acted  in  that  character 
in  a  variety  of  capacities,  was  holden  ill^H?). 

b  Atherfold  y.  Beud,  2  T.  R.  610.  d  Daootta  y.  Joaei,  Cowp.  72S^ 

c  Shirley  t.  Saakey,  %  Bot.  A  Pul.  130. 


(7)  The  Chevalier  D*Eon  was  for  many  years  asserted  and  impli- 
citly believed  to  the  last  to  be  a  female,  of  which  sex  the  Chevalier 
latterly  wore  the  attire.  This  curious  qaestioo,  however,  was  finally 
set  at  rest  on  the  death  of  the  Chevalier  in  May  1810,  when  t» 
body  was  dissected  in  the  presence  of  se vetal  pzofessiooal  gentleman, 
and  it  was  certified,  by  an  eminent  surgeon^  that  the  male  orgav 
were,  in  every  respect,  perfectly  formed. 
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No.  I. 

§  1. — Noiioe  of  Motion  to  put  off  a  Trial  for  Uie  Absence  of  a 

Witness. 

A.  B.  plaintiff, 
in  the  King's  Bench.  and 

€•  D*  defendant. 
Take  notice,  that  this  honourable  court  will  be  moved  on,  kc 
or  so  soon  after  as  counsel  can  be  heard,  that  the  trial  of  this  cause 
may  be  put  off  until  next— ——term,  on  account  of  the  absence 
of  a  material  witness  on  the  part  of  the  defendant,  and  in  the  mean 
time  all  further  proceedings  be  stayed. 

Your*s  ice. 
Q.  H.  defendant's  attomey. 
To  Mt.  E.  P.  plaintiff^ 
attorney. 


§  2.'^Affidairit  m  Support  of  Motion  to  put  off  Trieil  for  the  Ak' 

seneeofa  Witness. 

A.  B.  pkuBtifi; 
and 
In  the  King's  Bench.  C.  D.  defendittt. 

C.  D.  oC  ftc.  the  defendant  in  this  cause,  maketh  oath  uod  saith, 
that  issue  was  joined  in  this  cause  in<— -— term  last  past,  and  that 
notice  was  given  for  the  trial  thereof  at  the -—*•  sittings  within  (or 
at  the  sittings  after)  %he  said  term:  And  this  -deponeat  faiAtr 
saith,  that  E.  F.  late  of,  kc  is  a  material  witness  for  him  this  de- 

£onent  in  the  said  cause,  as  he  is  advised  and  believes,  and  that 
e  cannot  saiblv  proceed  to  the  trial  thereof  without  the  testimony 
of  him  the  said  B.  P.  And  this  deponent  further  saith,  thst  in  con- 
sequence of  the  notice  of  trial  «o  given  as  aforesaid,  hethis  depqiient 
caused  inquiry  to  be  made,  kc.  (stating  the  nature  and  result  of 
the  inquiry  made  after  the  witness,  and  the  time  when  he  is  likely 
to  attend.) 

No.  II. 

Demurrer  to  Evidenee  and  Joinder*  * 

''Afterwards  on  the  day,  and  at  the  place  within  contained,  be- 
fore Sir  Q«  W.  Knight,  one  of  the  barons  of  our  lord  the  king,  o( 

*  For  tea  of  plea  poii  damln  eontlnuanot,  see  ants^  p.  134. 
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his  Court  of  Eichequer  at  Westminster,  Sir  J*  B.  kni|:ht,  one  of 
the  justices  of  our  said  lord  the  kiug,  assigned  to  hold  pleas  in  the 
court  of  our  said  lord  the  king,  hefore  the  king  himself,  and  others 
their  fellows,  justices  of  our  said  lord  the  king  assigned  to  take  the 

assizes  in  and  for  the  city  of  W in  the  county  of  the  same  city, 

according  to  the  form  of  the  statute,  &c.  come  as  well  the  within- 
named  A.  B.  esq.  as  the  within-named  C.  D*  esq.  by  their  attomies 
wit  bin-named.    And  the  jurors  of  the  jury,  whereof  mention  is 
within  made ;  that  is  to  say  R.  L.  &c.  being  called  likewise  oome, 
and  being  chosen,  tried,  and  sworn  to  say  the  truth  of  the  premises 
within  contained ;  as  to  the  first  issue  between  the  parties  within 
joined,  say,  that  the  said  C.  D.  is  guilty  of  the  trespass  within  com- 
plained of,  in  manner  and  form  as  the  said  A.  B.  hath  above  com- 
plained ;  and  they  assess  the  damages  of  the  said  A.  B.  by  reason 
thereof  to  sixpence.     And  as  to  the  issue  lastl]^  within  joined  be- 
tween the  said  parties,*  the  said  C.  D*  shews  in  evidence  to  the 
jury  aforesaid,  to  prove  and  maintain  the  issue  lastly  within  joined 
on  his  part  by  one  witness,  That*'  (so  state  the  evidence)  "And 
the  said  A.  B.  says,  that  the  aforesaid  matter  to  the  jurors  aforesaid, 
in  form  aforesaid  shewn  in  evidence  by  the  said  C.  D.  is  not  suf- 
ficient in  law  to  maintain  the  said  issue  lastly  within  joined,  on  the 
part  of  the  said  C.  D.,  and  that  he,  the  said  A.  B.,  to  the  matter 
aforesaid,  in  form  aforesaid  shewn  in  evidence,  hath  no  necessity,  nor 
is  he  obliged  by  the  laws  of  the  land  to  answer ;  and  this  he  is  ready 
to  verify:  Wherefore  for  want  of  sufficient  matter  in  that  behalf 
■shewn  in  evidence  to  the  jury  aforesaid,  the  said  A.  B.,  prays  judg- 
ment, and  that  the  jury  aforesaid  may  be  discharged  from  giving 
afty  verdict  upon  the  said  issue :  and  that  his  damam  by  reason 
of  the  trespi|S8  within  complained  of,  may  be  adjudged  to  him, 
•te.**    '*  And  the  said  C.  D.  *,  for  that  he  hath  shewn  in  evidence  to 
the  jury  aforesaid,  sufficient  matter  to  maintain  the  issue  lastly 
within  joined,  on  the  part  of  the  said  C.  D.  and  which  he  is  ready 
to  verify;  and'  for  as  much  as  the  said  A.  B.  doth  not  deny,  nor  in 
any  manner  answer  the  said  matter,  prays  judgmoit;  and  that  the 
said  A.  B.  may  be  barred  from  having  his  aforesaid  action  against 
htm,  and  that  the  jury  aforesaid  may  tedischamd  from  giving  their 
verdict  upon  the  issue  lastly  joined,  Ac     Wherefore  let  the  jury 
aforesaid  be  discha^ed  by  the  court  here,  by  the  assent  of  the  par- 
ties, from  giving  any  verdict  thereupon/' 

No.  HI. 

Bill  of  Exception. 

**  Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 
—year  of  the  reign  of. our  sovereign  lord  Geoige  the  3d,  now  king  of 
Great  Britain,  and  so  forth,  came  A.  B.  by  his  attorney,  into 

the  court  of  our  said  lord  the  kins  of  the  Bench  at  Westminster, 
and  impleaded  C.  D.  E.  F.  and  O.  H.  in  a  certain  plea  of  trespass, 
on  which  the  said  A.  B.  declared  against  them.  That**  (set  out  the 

*  Joinder. 
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declaration  and  other  pleadings,)  **  And  thereupon  the  issue  was 
joined  between  the  said  A.  B.  and  the  said  C.  D.  E.  F.  and  G.  H. ; 
and  afterwards,  to  wit,  at  the  sittings  of  Nisi  Prius  held  at  the 
Guildhall  of  the  city  of  London  aforesaid,  in  and  for  the  said  city, 
before  the  rieht  honourable  E.  Ld.  E.  Chief  Justice  of  our  said  lord 
the  king  of  the  Bench  at  Westminster,  T.  S.  esq.  being  associated 
to  the  said  chief  j  ustice,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided  ;  on the  — — —  day  of  , 

in  the year  of  the  reign  of  our  said  lord  the  present  king,  the 

aforesaid  issue  so  joined  between  the  said  parties  as  aforesaid, 
came  to  he  tried  by  a  jury  of  the  city  of  London  aforesaid,  .for  that 
purpose  duly  impannelled,  that  is  to  say,  I.  K.  and  L.  M.  &c« 
good  and  lawful  men  of  the  said  city  of  London ;  at  which  day 
came  there  as  well  as  the  said  A.  B.  as  also  tiie  said  C.  D*,  E.  P., 
and  G.  H.,  by  their  respective  attornies  aforesaid.  And  the  jurors 
of  the  jury  aforesaid  impannelled  to  try  the  said  issue  being 
called,  also  came,  and  were  then  and  there  in  due  manner  chosen 
and  sworn  to  try  the. same  issue  ;  and  upon  the  trial  of  that  issue 
the  counsel  learned  in  the  law  for  the  said  A.  B.  to  maintain  and 
prove  the  said  issue,  on  his  part  gave  in  evidence,  That^'  (So  set 
out  the  evidence  on  the  part  of  the  plaintiff,  and  then  set  out  the 
evidence  on  the  part  of  the  defendant,  and  then  proceed  as  fol- 
lows) ^*  Whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  insist  before  the  chief  justice  aforesaid,  on  the  be« 
half  of  the  defendants  above-named,  that  the  said  several  mat- 
ters so  produced  and  given  in  evidence  on  the  part  of  the  said  de- 
fendants as  aforesaid,  were  sufficient,  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  said  defendants  to  the 
benefit  of  the  statute  made  in  the  24th  year  of  the  reign  of  his  late 
majesty  King  George  the  Second,  entitled,  an  act  for  rendering  jus- 
tices of  the  peace  more  safe  in  the  execution  of  their  office,  and  for 
indemnifying  constables  and  others,  acting  in  obedience  to  their 
warrants ;  and  that  therefore  the  said  A.  B.  ought  to  be  barred  of 
his  aforesaid  action,  and  the  said  defendants  acquitted  thereof,  and 
thereupon  the  said  defendants,  by  their  counsel  aforesaid,  did  then 
and  there  pray  of  the  said  justice  to  admit  and  allow  the  said  mat- 
ters and  proofs  so  produced  and  given  in  evidence  for  the  said  de- 
fendants aforesaid,  to  be  conclusive  evidence  to  entitle  the  said 
defendants  to  the  benefit  of  the  statute  aforesaid,  and  to  bar  the 
said  A.  B«  of  his  action  aforesaid.  But  to  this,  the  counsel  learned 
in  the  lawt  on  the  behalf  of  the  said  A.  B.,  did  then  and  there  insist 
before  the  chief  justice  aforesaid,  that  the  matters  and  evidence 
aforesaid,  so  produced  and  proved  on  the  part  of  the  said  defen- 
dants as  aforesaid,  were  not  sufficient,  nor  oueht  to  be  admitted  or 
allowed  to  entitle  the  said  defendants,  to  the  benefit  of  the  statute 
aforesaid  ;  or  to  bar  the  said  A*  B.  of  his  aforesaid  action,  and  that 
neither  the  said  defendants,  nor  any  of  them,  nor  the  said  Earl  of  H., 
were  or  was  within  the  words  or  meaning  of  the  statute  made  in  the 
seventh  year  of  the  reign  of  his  late  majesty  King  James  the  First, 
entitled,  an  act  for  ease  in  pleading  against  troublesome  and 
contentious  suits,  prosecuted  against  justices   of   peace,  mayors. 
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constables,  aud  certain  other  his  majesty's  officeis>  for  the  hwfol 
execution  of  their  office,  nor  of  the  statute  made  in  the  21st  year  of 
the  reign  of  the  same  late  king,  entitled,  an  act  to  enlarge  and  make 
perpetual  the  act  made  for  ease  in  pleading  against  troublesome 
and  contentious  suits  prosecuted  against  justices  of  the  peace, 
mayors,  constables,  and  certain  other  his  majesty's  officers,  tor  the 
lawful  execution  of  their  office,  made  in  the  seventh  year  of  his  ma- 
jesty's most  happy  reign ;  nor  of  the  said  statute  made  in  the  24th 
year  of  the  rei^  of  his  late  majesty.  King  George  the  Second ;  nor 
in  any  way  entitled  to  the  benefit  of  any  of  these  statutes :  And  the 
counsel  for  the  said  A.  B.  further  insisted,  that  the  seizure  and  im^ 
'  prisonment  of  the  said  A.  B.  were  not  made  or  done  in  obedience  to 
the  said  warrant,  nor  have  the  said  defendants,  or  any  of  them  ia 
that  behalf,  any  authority  thereby.  And  the  said  chief  justice  did 
then  and  there  declare  and  deliver  his  opinion  to  the  jury  afoie- 
said ;  that  the  said  several  matters  so  produced  and  so  proved  on  the 
part  of  the  defendants  were  not  upon  the  whole  case  sufficient  to 
oar  the  said  A.  B.,  of  his  aforesaid  action  against  them,  and  with 
that  direction  left  the  same  to  the  said  jury ;  and  the  junr  aforesaid 
then  and  there  gave  their  verdict  for  the  said  A.  B.  and  300/.  da- 
mages ;  whereupon  the  said  counsel  for  the  said  defendants,  did 
then  and  there,  on  the  behalf  of  the  said  defendants,  except  to  the 
aforesaid  opinion  of  the  said  chief  justice^  and  insisted  on  the  said 
several  matters  and  proofs  as  an  absolute  bar  to  the  aforesaid  action, 
by  virtue  of  the  last  mentioned  statute :  And  in  as  much  sis  the  said 
several  matters  so  produced  and  given  in  evidence,  on  the  part  of 
the  said  defendants,  and  by  their  counsel  aforesaid  objected  and  in- 
sisted on  as  a  bar  to  the  action  aforesaid,  do  not  appear  by  the  record 
of  the  verdict  aforesaid,  the  said  counsel  for  the  aforesaia  defendants 
did  then  and  there  propose  their  aforesaid  exception  to  the  opinion 
of  the  said  chief  justice,  and  request  the  said  chief  justice  to  put 
his  seal  to  this  bill  of  exception,  containing  the  said  several  matters 
so  produced  and  riven  in  evidence  on  the  part  of  the  said  defen- 
dants as  aforesaid,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  thereupon  the  aforesaid  chief  jus- 
tice, at  the  request  of  the  said  counsel  for  the  above-named  de- 
fendants, did  put  his  seal  to  this  bill  of  exception,  pursuant  to  the 

aforesaid  statute  in  such  case  made  and  provided,  on  the day 

of  ■'     ■  aforesaid,  in  the  —  year  of  the  reign  of  his  said  pieseai 
majesty." 

The  above  precedent  is  taken  from  a  bill  of  exception,  which  was 
made  use  of  in  the  year  1763 ;  but  it  does  not  seem  necessary  testate 
the  whole  record  in  the  bill,  provided  the  bill  be  tacked  to  the  record ; 
whi<^h  the  statute  plainly  shews  may  be  done,  by  saying,  iftk^tat^ 
ceptiom  he  not  in  Ae  roU;  and  there  are  precedenti  to  warrant  this 
mode  of  proceeding. 

•  Ball.  N.  P.  319. 
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Assfimpsity  p,  57.— A  pauper,  being  casually  in  the  parish  of 
A.y  met  with  an  accident,  which  entirely  incapacitated  her  from 
going  to  her  own  place  of  abode,  and  required  immediate  medical 
assistance.  The  constable  of  that  parish  removed  her  to  her  own 
(which  was  the  adjoining,)  parish,  and  sent  for  the  surgeon  of  that 
parish  to  attend  her;  it  was  holdens  that  it  was  the  duty  of  the 
parish  officers  of  A.  to  have  taken  fhe  pauper  to  the  nearest  conve- 
nient house  in  A.,  and  to  h^ve  provided  medical  attendance  there ; 
and  that  they  could  not,  by  improperly  removing  her  to  another 
parish,  relieve  themselves  from  tne  liability,  which  the  law  had  in 
the  first  idstatice  cast  on  them',  and  that  they  were  therefore  liable 
to  pay  the  surgeon*s  bill.  ' 

Assumptity  p.  130.*— Where  th^  acknowledgment  proved  was,  "  I 
cannot  pay  the  debt  at  present,  but  I'll  pay  it  as  soon  as  I  can/' 
If  was  holden,  that  such  an  acknowledgment,  without  proof  of  any 
ability,  would  not  take  the  case  out  of  the  statute  of  limitations. 
That  the  cases  proceed  upon  the  principle,  that,  under  the  ordinary 
issue  on  the  statute  of  limitations,  an  acknowledgment  is  only  evidence 
of  a  promise  to  pay,  and  unless  it  is  conformable  to  and  maintains  the 
promises  in  the  cleclaration,  though  it  may  shew  to  demonstration 
that  the  debt  has  never  been  paid  and  is  still  subsisting,  it  has  no  ef- 
fect:    In  this  case,  the  promises  in  the  declaration  were  al)6olute  and 
unconditional,  to  pay  when  thereunto  afterwards  requested.     Here 
the  promise  proved  was,  **  V\\  pay  as  soon  as  I  can;"  and  there 
was  no  evidence  of  ability  to  pay,  so  as  to  raise  that  which  in  its 
terms  was  a  qualified  promise,  into  one  that  was  absolute  and  unqua* 
lified.     Upon  a  general  acknowledgment,  where  nothing  is  said  to 
prevent  it,  a  general  promise  to  pay  may  and  ought  to  be  implied ; 
but  where  the  party  guards  his  acknowledgment,  and  accompanies 
it  with  an  express  declaration  to  prevent  any  such  implication,  .why 
shall  not  the  rule  expresmm  cessare  facit  taciturn  apply  ?     Turner  v. 
Stuart,  B.  R.  t.  T.  8  G.  4.  6  B.  &  C. 

Bankrupt^  p.  222«— The  assignees  of  a  bankrupt  cannot  cfet  up  an 
act  of  bankroptcy,  to  which  the  petitioning  creditor  was  privy,  to 
invalidate  certain  transactions  of  the  bankrupt,  although  the  com- 
misnon  was  taken  out  on  another  independent  act  of  bankruptcy* 
with  which  the  petitioning  creditor  had  no  concern.  Tope  and 
others,  assignees  of  Ford,  v.  Hockin,  B.  R.  Trin.  T«  8  Geo.  4. 

a  Tomlinson  v.  Bentall,  6  B.  ft  C.  738. 
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Baron  and  Feme,  p.  256. — A  hu^and  is  liable  for  necessaries 
provided  for  his  wife  pending  a  suit  in  the  Ecclesiastical  Court  and 
before  alimony  decreed,  although  a  decree  afterwards  made  direct 
the  alimony  to  be  paid  from  a  date  before  the  time  when  the 
necessaries  were  provided  for  the  wife.  Keegan  v.  Smith,  5  B. 
and  C.  375. 

Baron  and  Feme,  p.  262. — Where  a  deed  was  made  between  hus- 
band and  wife,  and  a  trustee,  providing  a  separate  maintenance  for 
the  wife,  and  purporting  to  be  made  in  contemplation  of  an  imme- 
diate separation,  but,  in  fact,  no  separation  then  took  place,  nor  was 
intendea  to  take  place  at  that  time :  it  was  holden,  that  the  deed 
was  void.  Where,  in  pursuance  of  articles  of  separation,  a  wife 
quits  her  husband's  house  against  his  wishes,  and  continues  to  live 
apart  from  him,  although  he  is  willing  and  wishes  to  receive  her 
back,  and  provide  for  her  in  his  own  house ;  semble,  that  he  is  not 
liable  to  be  sued  by  tradesmen  for  debts  contracted  by  her,  even 
for  necessaries.    Uindley  v.  Marquis  of  Westmeath,  6  B.  &  C.  200. 

Bills  ofExchange,  301. — To  the  reference  c,  Hague  v.  French,  add 
Giles  V.  Bourne,  5  M.  &  S.  73.  S.  P.  on  demurrer. 

BiUs  ofExchange^  p.  365.-^ Where  a  check,  drawn  by  a  customer 
on  his  banker,  for  a  sum  of  money  described  in  the  l>ody  of  the 
check  in  words  and  figures,  was  afterwards  altered  by  the  holder, 
who  substituted  a  larger  sum  for  that  mentioned,  but  in  such  a  man- 
ner that  no  person  in  the  ordinary  course  of  business  could  observe 
it,  and  the  banker  paid  to  the  holder  this  larger  sum ;  it  was  hol- 
den^,  that  the  banker  could  not  charge  the  customer  for  any  thing 
beyond  the  sum  for  which  the  check  was  originally  drawn. 

Covenant  J  p.  482. — The  lessee  by  deed  poll,  assigned  bis  interest 
in  the  demised  premises  to  A.  subject  to  the  payment  of  the  rent, 
and  performance  of  covenants  contained  in  the  lease.  A.  took  pos- 
session, and  occupied  under  this  assignment,  and  before  the  expira- 
tion of  the  term  assigned  to  a  third  person.  The  lessor  sued  the 
lessee  for  breaches  of  covenant  committed  durine  the  time  that  A. 
continued  assignee,  and  recovered  damages;  it  was  nolden  S  that  the 
lessee  might  maintain  an  action  founded  in  tort  against  A.  for  hav- 
ing neglected  to  perform  the  covenants  daring  the  time  he  continued 
assignee,  whereby  the  lessee  sustained  damage. 

*  Dehty  p.  533. — ^Where  a  party  to  any  instrument  seals  it,  and  de- 
clares, in  the  presence  of  a  witness,  that  he  delivers  it  as  his  deed, 
but  keeps  it  in  his  own  possession,  and  there  is  nothing  to  qualify 
that,  or  to  shew  that  the  executing  party  did  not  intend  it  to  operate 
immediately,  excepting  the  keepmg  the  deed  in  his  hands,  it  is  a 
valid  and  effectual  dec9<i;  and  delivery  to  the  party,  who  is  to  take 
by  the  deed,  or  to  any  person  for  his  use,  is  not  essential.  Delivery 
to  a  third  person  for  the  use  of  the  party  in  whose  favour  the  deed  is 
executed,  where  the  grantor  parts  with  all  control  over  the  deed. 


•  I 
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makes  the  deed  effectual  from  the  instant  of  auch  deliirery',  al- 
though the  penon  to  whom  the  deed  b  bo  delivered  be  not  the  agent 
of  the  party  for  whose  beoefit  the  deed  is  made. 

Ejtctmmi,  p.  687.  p.  5. — After  Evans  v.  Evans,  refer  to  5  B.  &  C. 
584.  where  that  case  la  reported. 

Ejectment,  p,  736. — Id  an  action  by  the  lessee  against  the  assignee 
of  a  lease,  the  plaintiff  having  proved  the  delivery  of  the  original 
lease  to  the  defendant,  and  the  eiecution  of  the"  counterpart,  the  de- 
fendant put  in  the  original  lease,  which  was  produced  by  a  party  to 
whom  defendant  bad  assigned  it,  by  a  deed  reciting  the  lease,  .it  was 
holden',  that  it  was  not  necessary  for  the  plaintili'  to  call  the.sub- 
sciibing  witness  to  prove  the  enecution  qF  ihe  lense.  It  is  not  com- 
petent to  a  party,  who  has  taken  under  a  deed  all  the  interi^st  which 
that  deed  was  calculated  to  g^ve,  to  dispute  its  execution,  '  '     ' 

fraud*.  Statute  of,  p.  850,  n,  15.— Where  a  hroker'^made  an,  en- 
try ofa  contract  in  his  book,  which  he  did  not  sign,  bjjt  sent  to  ihe 
vendor  and  purchaser  bought  and  sold  notes,  copied  from,  the  book, 
and  signed  by  him,  it  was  holdens,  that  these  were  a'su^cient  note 
or  memorandum  of  the  bai^in,  and  that  the  parties  were  bound  hy 
the  contract  so  made,  '  '    ■ 

Frauds,  Statute  of,  p.  837. — A  verbal  agreement  madeon  the  25tb 
of  September,  for  the  sale  of  a  then  growing  crop  of  potatoes,  is  not 
a  contract  or  sale  of  any  land,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them  within  the  4th  section  of  the  statute 
of  frauds,  but  a  sale  of  goods,  wares,  and  merchandizes  within  the 
17lh  section.     Evans  v.  Roberts,  5  B,  &  C.  829. 

Innkeeper,  p.  , — An  innkeeper  shall  be  charged,  if  there  he  a 
default  in  him  or  his  servants,  m  the  well  and  safe  keeping  of  his 
guest's  goods  and  chattels  within  his  common  inn  ;  for  the  innkeeper 
IS  bound  in  law  to  keep  them  safe  without  any  stealing ;  and  it  is 
not  any  excuse  for  him  to  say  that  he  delivered  to  the  guest  the  key 
of  the  chamber  in  which  he  is  lodged,  and  that  he  left  the  chamber 
door  open.  And  although  the  guest  doth  not  deliver  his  goods  to 
the  innkeeper  to  keep,  nor  acquaints  him  with  them,  yet  if  they  be 
carried  away  or  stolen,  the  innkeeper  shall  be  charged;  and  so, 
though  they  who  stole  the  goods  be  unknown.  But  if  the  guest's 
servants,  or  he  who  comes  with  him,  or  he  whom  he  desires  to  be 
lodged  vrith  him^  steals  or  carries  away  his  goods,  the  innkeeper 
shall  not  be  chafed :  for  here  the  fault  is  in  ttK  guest  to  have  such 
companions  or  servants.  Calye's  case,  8  Rep.  33,  a.  So  an  inn- 
keeper is  not  answerable  for  the  goods  of  his  guest  which  are  lost 
through  the  negligence  of  the  guest  out  of  a  private  room  in  the  inn, 
chosen  by  the  guest  for  the  purpose  of  exhibiting  to  his  customers 
fail  goods  for  sale,  the  use  of  which  was  granted  by  the  innkeeper, 
who  at  the  same  time  told  the  guest  that  there  was  a  key  and  that 
he  might  lock  the  door,  which  be  neglected  to  do.  Burgess  v.  Cle- 
ments, 4  Maule  and  Selwyn,  306. 

•  3.  C.  f  Oooiu  v.  Aflalo,  S  B.  *  C.  1 17. 

r  Burnett  v.  Ljnch,  6  B.  A  CSSa, 


1422  ADDENDA. 

Q^o  WdrrantOf  p.  115Q.— Where  a  corporator  has  attended  and 
voted  at  a  meeting  for  the  election  of  officers  of  the  horough,  he  will 
not  be  allowed  to  become  relator  in  quo  warranto,  and  impeach  the 
titles  of  the  persons  there  elected  on  account  of  an  objeclipD  to  the 
titles  of  the  presiding  officer,  unless  he  shew$,  that  at  the  time  of  the 
election  he  was  ignorant  of  the  objection.  An  affidavit  to  found  a 
motion  for  quo  warranto  is  sufficient  if  it  states  the  deponent*s  *'  in- 
formation and  belief,  **  that  the  party  against  whom  the  applicatioQ 
is  made  has  exercised  the  office.  Where  a  person  had  an  inchoate 
right  to  be  a  free  burgess  of  a  borough,  it  was  holden  that  his  title  could 
not  be  impeached,  because  he  was  sworn  in  before  officers  who  werQ 
so  de  facto,  but  not  de  jure.    The  King  v.  Hythe,  6  B.  &  C.  238. 

Tithesj  p.  1284. — For  small  quantities  involuntarily  left  in  the  pn>- 
cess  of  raking,  tithe  is  not  payable ;  otherwise,  if  there  be  any 

Particular  fraud  or  intention  to  deprive  the  parson  of  his  full  right, 
'he  parson's  right  is  to  a  tenth  of  the  corn,  to  be  taken  generally, 
when  it  comes  to  such  a  state  or  stage  as  that  the  parson  may  see 
he  has  his  fair  tenth.  Per  curiam^  Glanville  v.  Stacey,  B.  R.  Easter 
T.  8  Geo.  4. 

TretpasSf  p.  1323. — Trespass  will  not  lie  against  a  coroner  for  caos- 
ing  a  person  to  be  put  out  of  the  room  where  an  inquest  was  about 
to  be  nolden,  after  his  refusal  to  depart  It  did  not  appear  that  the 
plaintiff  had  any  interest  in  the  matter  of  the  inquest  which  the  co- 
roner was  about  to  take,  or  any  information  to  offer,  which  might 
further  the  object  of  the  inquiry.  Gamett  v.  Ferrand  and  another, 
B.  R.  Easter  T.  8  Geo.  4th. 
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ABANDONMENT: 

notice  of,  957. 

ABATEMENT  : 

of  nusance  by  commoner,  423, 
plea  in, 

in  assumpsit,  120  n» 

covenant,  461  n. 

debt  on  bond,  537* 

tort,  120  n. 

ABBIES : 

dissolution  of,  1296. 

ACCEDAS  AD  CURIAM: 

nature  of  this  writ,  1185. 

ACCEPTANCE: 

of  bills,  314. 
of  charter,  1153. 

cannot  be  partial,  ib. 

ACCORD  AND  SATISFACTION : 

plea  of,  in  assumpsit,  121. 
covenant,  509. 
debt  on  bond,  537. 
trespass,  1329. 

ACCOUNT: 

action  of,  1 . 

how  Xb  declare  on  the  stat.  4  Ann*  c.  16.  2. 

lies  not  a^inst  infant,  3.         .^  • 

nor  by  executor  against  co-executor,  ib. 

plea  m,  4. 

evidence  on  ne  unques  receiver,  ib. 

judgment  quod  computet,  form  of,  5.  * 

proceedings  thereon,  6. 

auditors,  their  power,  6. 

bail,  proceeding  in  default  of  badl,  ib. 

rules  for  pleading  before  auditors,  ib. 

final  judgment,  form  of,  7. 

execution,  7. 


I 
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ACCOUNT  STATED. 

evidence  upon  count  on,  70  n.  (21) 

ACKNOWLEDGMENT  : 

of  debt;  what  sufficient  to  take  case  out  of  statute  of  limitatioosy 
139,  1419. 

ACTION : 

commencement  of,  on  penal  statutes,  622* 

ACTION  ON  THE  CASE  : 

where  case  or  trespass  is  the  proper  remedy,  430  to  438,  1320: 

what  is  the  true  criterion,  430. 

where  trespass  or  case  is  to  be  brought  for  irregular  distress, 

1322  n. 
where  trespass  or  case  is  to  be  brought  for  false  imprisooment, 

1060  n. 

ADJUSTMENT:  972. 

ADMINISTRATION: 

by  whom  to  be  granted,  75T. 

where  void,  ib.  n. 

where  administration  de  bonis  non  is  necessary^  764. 

during  minority  of  executor,  765. 

during  absence  of  executor  beyond  sea,  766. 

pending  litigation,  767. 

evidence  of,  794. 

effect  of  statute  of  limitations  as  to,  790  n. 

ADMINISTRATOR : 

interest  of,  in  property  of  intestate,  760. 

actions  by.  111. 

against,  762. 

plea  by,  787. 

now  he  may  lay  demise,  in  ejectment,  708,  9. 

ADMISSION  : 
of  assets,  774. 

ADULTERY : 

action  for,  8. 
form  of  action,  9. 
what  will  bar  the  action,  10. 
correct  statement  of  Cibber  v.  Sloper,  10  n.  (4) 
what  circumstances  will  go  in  mitigation  of  damages,  12,  24,  25. 
of  circumstances  operating  in  aggravation,  24. 
when  husband  and  wife  live  apart,  whether  action  ts  maintain- 
able, 12. 
how  statute  of  limitations  is  to  be  pleaded,  14. 
actual  marriage  must  be  proved,  15. 
new  trial,  in  what  cases  granted,  25. 

ADVOWSON : 

in  fee,  purchase  of,  when  not  simony,  550  n. 

AGENT : 

where  action  must  be  brought  against,  and  where  against  prin- 
cipal^ 89  n. 
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obtaining  money  illegally,  cannot  discharge  himself  by  paying 

it  over,  91  n.  . 

principal  is  civilly  responsible  for  acts  of,  806. 
authorized  to  act  in  usual  way  of  business  only,  800  n* 
acceptance  of  bills  by,  289. 
see  Factor. 

AGREEMENT : 

nature  of.  44. 

parol,  45. 

illegal,  59. 

contrary  to  public  policy,  62. 

fraudulent,  66. 

immoral,  68. 
void  by  stat*  of  frauds,  824. 
parol  evidence  of,  cannot  be  given,  in  what  case,  1405. 

ALIEN : 

.  wife  of,  when  chargeable  as  a  feme  sole,  269. 
enemy  cannot  sue  on  a  policy  of  insurance,  980. 

ALTERATION : 

of  bills  of  exchange,  301. 

AMERCIAMENT: 

in  court  leet,  debt  lies  for,  528. 

what  must  be  averred  in  the  declaration,  ib. 

ANCIENT  DEMESNE: 

must  be  pleaded  within  four  days,  720. 

Qus.    Whether  it  is  necessary  that  it  should  be  verified  by 

affidavit,  ib. 
how  proved,  745. 

APPOINTEE : 

cannot  be  sued  as  assignee,  485. 

APPRENTICE : 

may  plead  infancy  to  covenant  upon  an  indenture  of  appren- 
ticeship, 513. 

of  actions  by  roasters  for  seducing  and  harbouring,  1 105. 

master  entitled  to  wages  earned  by  impressed  apprentice,  1106. 

promissory  note  given  as  an  apprentice  fee,  is  void,  for  want  of 
consideration,  if  indentures  are  void,  377,  8. 

APPROVEMENT: 

of  commons,  422. 

APPURTENANT : 

common,  418. 

ARREST : 

what  acts  the  officer  may  justify  in  making  an  arrest,  33,  4. 

may  be  made  without  touching  the  person,  34. 

evidence  of,  in  action  agaiust  sheriff  for  escape,  618. 

words  merely  will  not  make  an  arrest,  1210. 

trespass  for  false  imprisonment  will  lie  for  an  unlawful  arrest, 

as  on  mesne  process  not  returned,  894. 

or  not  being  the  person  named  in  the  writ,  895« 
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or  if  the  arrest  be  made  on  a  Stindaj,  tt97. 

or  after  return  day  of  writ,  898. 
original  arrests  only  prohibited  on  a  Sunday,  1211. 
of  bail  on  arrests  on  mesne  process,  567. 
in  bankruptcy,  192. 

ARRESTS :  see  Insurance, 
loss  by,  948. 

ASSAULT  AND  BATTERY : 

what  acts  amount  to  an  assault,  26. 
the  remedy,  27. 
battery  denned,  remedy,  ib. 
where  it  lies,  ib. 
See  Declaration— Pleadings— Costs. 

ASSETS  : 

of  the  replication  of  assets  to  a  plea  of  riens  per  descent,  and 

b^  what  proof  it  may  be  supported,  585. 
admission  of,  by  executor,  774. 

ASSIGN  : 

covenant  not  to,  470. 

bankrupt,  237. 

ASSIGNEE : 

of  reversion,  476,  7. 

assignee  by  parol,  480. 

where  the  heir  may  be  charged  as,  481,  2. 

where  liable,  though  not  named,  483. 

where,  if  named,  i1k  484. 

of  parcel  of  estate  liable  on  covenant  to  repair,  485. 

liable  to  pay  rent  for  a  moiety  though  the  other  moiety  be 

evicted,  486. 
not  liable  for  breaches  incurred  before  or  after  assignment,  ib. 
what  will  be  a  sufficient  conveyance  in  order  to  exonerate,  487. 
of  term,  by  way  of 'mor^;age,  liable  to  covenants  in  the  lease, 

487  n. 
bat  devisee  of  equitable  estate  is  not  liable  as,  489. 
of  the  averment  of  entry  and  possession  of,  4iS7« 
the  whole  estate  must  be  conveyed  to  make  assignee  chargeable, 

488. 
under-lessee  not  liable  as,  490. 
but  reserving  the  rent  to  the  lessee  will  not  exonerate  assignee, 

ib. 
how  to  declare  against,  ib. ' 

actions  by  and  asainst  assignee  of  reversion  are  transitory,  491. 
as  to  assignees  of  bankrupt  lessee,  see  tit.  Bankrupt. 

ASSIGNMENT : 

to  assignees  of  bankrupt  must  be  entered  of  record,  245.« 
general  assignment  passes  future  acquired  personal  property  of 

bankrupt,  223. 
of  bond  by  chancellor,  after  fraudulent  commission,  231. 
where  lessee  may  plead  in  bar  to  debt  for  rent,  though  he  has 

assigned  over  the  premises,  600. 
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of  the  covenant  not  to  assign  withont  license^ 

what  is  a  breach,  471. 

assignment  by  operation  of  law,  no  breach,  4r7B« 

discharged  by  ieave  once  granted,  479. 

equity  will  not  relieve  against foKfeitme  ocoasMMied  by 
breach,  474.      ^ 
for  assignment  of  bail-bond,  see  tit.  BaiL 

ASSUMPSIT: 

nature  of  action  of,  44. 

of  the  indebitatus  assumpsit,  69. 

will  not  lie  on  special  agreement  to  be  paid  in  money  until  terms 

are  performea,  72. 
nor  where  remedy  of  higher  nature,  441  n, 

of  the  declaration,  103. 

venue,  ib. 

as  to  the  day,  ib* 

how  the  contract  ought  to  be  stated,  104. 

what  variance  will  he  fatal,  ih. 

of  stating  the  consideration,  106* 

assigning  breach,  107. 

averring  notice,  ib. 
or  request,  106. 
See  money  paid,  and  money  had  and  received.—- Pleadings. 

ATTACHMENT: 

foreign,  may  be  given  in  evidence  under  general  issue  in  assump- 
sit, 120. 
meaning  of  the  word  in  bankrupt  statute,  192,  3. 

ATTORNEY :  , 

actions  by,  for  the  recovery  of  fees,  162. 
statute  of  limitations  may  be  pleaded  to  action  brought  by  attor- 
ney for  his  fees,  163. 
of  giving  bills  to  their  clients  under  slat  3  Jae.  1*  c.  7;  s.  1. 

and  cases  thereon,  ib. 
of  the  Stat.  2  G.  2.  c.  23.  s.  23.  relating  to  delivery  of  billst 

164. 
whare  necessary  to  deliver  a  bill,  165. 
bill  must  be  left  with  party  to  be  charged,  ib. 
conveyancing  business  not  within  t&  statute,  164>  n.,  167, 

167  n, 
delivery  of  bill  at  counting-house  h^d,  167. 
amount  of  bill  may  be  set  off,  though  it  hai^  not  been- delivered, 

168. 
attorney  must  prove,  that  action  was  not  brought  until  a  month 

after  delivery  of  bill,  623  n. 
negligence  cannot  be  set  up  as  defence  to  action  onattpjrney's 
.bill,  169. 
but  ctient  may  sue  attorney  for  negligence  or  unskilfulness, 

170. 
what  proof  will  be  sufficient  for  this  purpose,  171 . 
copy  of  a  bill,  in  what  cases  sufficient  evidence,  168. 
ot  the  Stat.  12  G.  2.  c  13.  s.  6.  and  construction  thereof,  ib. 
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AVOWRY  AND  COGNIZANCE: 

lequisites  of,  1191. 

aereral  avowries  may  be  pleaded,  ib. 

Slaintiff  may  traverse  defeodant's  being  bailiff^  1192. 
efendant  may  avow  that  locus  is  his  freehold,  1192, 3. 
how  tenant  in  common  must  avow,  1 1 93. 
what  avownr  for  damage  feasant  must  allege,  11 92,  3. 
piea  in  bar, 

that  cattle  escaped  through  defect  of  fences,  what 

it  must  state,  1193,  4« 
right  of  common,  how  pleaded  by  copyholder^ 

1194. 
tender  of  amends  cannot  be  pleaded  imder  stat. 
21  Jac.  1  c.  16.  s.  5.,  1197. 
tor  rent  arrear, 

how  pleaded  at  common  law,  1197. 
under  stat.  11  G.  2.  c.  19.,  ib. 
this  statute  does  not  extend  to  rent  charges,  1198. 
sum  stated  in  avowry  to  be  due  for  rent,  not  material,  ib. 
for  rent,  where  part  is  not  due,  ib. 
money  may  be  paid  into  court,  ib.  1199. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib. 

parceners,  ib. 
tenants  in  common,  ib. 
eviction  may  be  pleaded  in  bar,  ib. 
what  proof  will  be  sufficient  on  the  non  tenuit,  ib. 
nothing  in  arrear,  how  it  ought  to  conclude,  ib. 
tender  of  arrears,  when  it  may  be  pleaded,  1200. 

AUCTION  2 

sale  of  lands  by  auction,  within  the  fourth  clause  of  the  fourth 
section  of  the  stat.  of  frauds,  172,  838. 

assent  of  seller  signified  by  fall  of  hammer,  1 73. 

verbal  declaration  of  auctioneers,  in  what  case  not  evidence, 
ib. 

auctioneer  may  maintain  action  for  goods  sold  and  delivered, 
though  the  property  was  sold  on  the  premises  of  the  owner, 
174. 

puffing  vitiates  contract,  ib. 

of  the  recovery  of  deposit  and  interest,  on  defect  of  title,  and 
how  to  declare  for  interest,  176. 

at  what  time  vendor  must  be  ready  with  title  deeds— must  ve- 
rify abstract  at  the  day  fixed — making  out  good  title  after- 
wards will  not  avail  him  at  l^w,  177. 

AUDITORS. 

in  account,  5,  6. 

AUTHORITY : 

money  paid  under  a  void  authority  may  be  recovered  in  action 

for  money  had  and  received,  79,  80. 
party  justifying  under  aa  authority  must  set  it  forth  in  his  plea, 

35,  9<J7. 
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AWARD: 

upon  an  award  to  pay  money  at  several  days,  assumput  will  lie 

for  each  sum  as  it  becomes  due»  532  n. 
^  in  what  cases  submission  to  an  award,  by  an  executor,  shall  be 

deemed  an  admission  of  assets,  776. 
on  money  awarded  to  be  paid  on  a  particular  day  interest  is 

recoverable,  369. 

B. 

BAIL: 

of  the  obligation  on  sheriff  to  take  bail  on  arrests  on  mesne  pro- 
cess by  common  law  and  by  statute,  567. 

of  the  bail  bond — ^form — condition,  569. 

of  immaterial  variances  between  the  writ  and  condition,  569, 
570. 

bonds  given  to  plaintiff  or  his  attorney  not  within  the  statute, 
572  n. 

of  the  assignment  of  bail-bond,  573. 

sheriff  not  compellable  to  assign  at  common  law,  ib. 

provisions  by  stat*  4  Ann.  c.  16.  to  remedy  the  inoonveniences 
at  common  law,  ib. 

in  what  court  action  on  bail  bond  must  be  brought,  574. 

not  necessary  to  aver  that  the  assignment  was  under  hand  and 
seal  of  sheriff,  575. 

nor  to  set  forth  names  of  witnesses,  nor  that  indorsement  was 
attested  by  them,  ib. 

profert  of  assignment  not  necessary,  ib. 

now  far  the  bail  are  liable,  ib. 

sheriff  must  consent  to  surrender ;  otherwise  the  party  will  not 
be  considered  as  in  his  custody,  576. 

of  the  plea  of  comperuit  ad  diem,  577. 

of  the  replication,  nul  tiel  record-^how  it  ought  to  conclnde, 
ib. 
BAILEE : 

answerable  for  mis-feasance,  though  there  was  not  any  consi- 
deration, 392. 

may  maintain  trover,  1362. 
see  Carrier. 

BAILIFF : 

account  against,  2. 

the  being  bailiff  is  traversable, 

in  replei^n,  1192 

and  now  in  trespass,  qu.  cl.  fr.  1192$  n« 
BANK  NOTES: 
tender  of,  157. 

BANKRUPT: 

of  the  alterations  in  bankrupt  laws,  180. 
persons  liable  to  be,  181. 
persona  not  liable,  182.    . 
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oftJu  MvmU  acU  of  bankruptcy,  1 82  to  202. 

fropsiiy  m  possession  of  banAmpt  as  repuUd  owner,  202 

to22L 
oono^yoficts  and  payments  made  hy  and  to  hankruptSf  221 

to  223. 
actions  iw  assignesSf  223. 
agaxnst  assignees^  229. 
by  bankrapSt,  229. 
.        uncertificated  bankrupt,  230. 

of  the  general  plea  of  bankruptcy,  232. 

when  it  must  be  signed,  ib. 

cannot  be  pleaded  to  actions  for  uncertain  damages,  ib. 

will  not  avail  under  second  commission,  unless  15  shillings 

in  the  pound  have  been  paid,  237 
three  cases  in  which  bankrupt  cannot  avail  himself  of  his 

certificate,  239. 
effect  of  certificate  obtained  by  assignees  debtors  to  estate 

of  bankrupt,  239* 
discharge  of  debt  in  the  country  where  it  is  contracted,  is  a 

dischaige  every  where,  241. 
set  off — cases  thereon,  242. 
what  must  be  proved  by  assignees,  244. 
in  what  cases  bankrupt  may  be  a  witness,  what  he  may 

prove,  ib.  252. 
what  a  certificated  bankrupt  may  prove,  233. 
where  an  uncertificated  bankrupt  may  be  a  witness,  ib. 
in  what  cases  a  creditor  may  be  a  witness,  254. 

BARON  AND  FEME  : 

justification  by  husband  in  defence  of  wife,  31. 

husband  must  be  sued  in  lifetime  of  wife,  on  contracts  made  by 
wife  before  coverture,  255,  6. 

wife  is  liable  for  such  debt,  if  she  survive  husband,  ib. 

cohabitation,  presumptive  evidence  of  assent  in  respect  of  con- 
tracts made  oy  wife  during  coverture,  257. 

presumption  of  husband's  assent,  destroyed  by  elopement  and 
adultery  of  wife,  ib.  •    ^ 

husband  not  liable  for  debts  of  wife  turned  out  of  doors  for  hav- 
ing committed  adultery  under  his  roof,  259. 

husband  paying  wife  separate  allowance,  is  not  liable ;  but  other* 
wise  it  he  does  not  pay  such  allowance,  260. 

husband  causelessly  turning  away  wife,  sends  credit  with  her 
for  necessaries,  262. 

person  permitting  woman  to  pass  as  his  wife  is  liable  for  neces- 
saries, 266.  • 

husband  not  bound  to  maintain  wifb*s  children  by  former  hus- 
band, 266. 

feme  covert  may  be  considered  as  feme  sole,  by  customof  city  of 
London,  ot  by  civil  death  of  husband,  but  not  on.  t&e  ground 
of  temporary  absence  of  husbandt  267. 

where  husband  is  alien,  having  deaerfedthis'ldBgdomi  whether 
wife  may  be  considered  as  feme  sole,  269. 
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in  what  cases  action  must  be  brought  in  joint  names  of  husband 

and  wife,  272. 
where  husband  must  sue  alone,  275. 
where  husband  and  wife  may  join*  or  husband  may  sue  alone, 

276. 
how  actions  must  be  broueht  against  husband  and  wife,  281. 
for  slander  spoken  by  husband  and  wife,  there  must  be  separate 

actions,  2o3.^ 

BARRATRY: 

the  meaning  of,  as  applied  to  subjects  of  British  marine  insu- 
rance, 950. 

how  it  may  be  committed,  951. 

not  necessary  that  the  master  should  derive  any  benefit  from  the 
act  done,  in  order  to  constitute  barratry,  ib. 

but  there  must  be  fraud,  952. 

by  whom  and  against  whom  barratry  may  be  committed^  ib. 

no  barratry,  where  ship  owner  consents  to  acts  done,  953. 

not  necessary  that  loss  should  happen  in  the  act  of  committing 
banatry,  ib. 

allegation  that  ship  was  lost  by  fraud  and  neglect  of  master, 
equivalent  to  alleging  a  loss  by  barratry,  954. 

master  having  been  reUcuedf  inay  prove  barratry  to  have  been 
committed  with  consent  of  owner,  1020. 

BARREN  LAND: 

what  such,  and  exempt  from  tithe,  1301,  2,  3. 

BATTERY : 

action  for,  26. 

BILL: 

attorney's  163. 

in  equity,  where  not  evidence,  744. 

BILL  OF  EXCHANGE : 

definition  of,  285. 

peculiar  properties  of,  ib. 

of  the  parties,  their  names,  ib. 

a  bill  IS  a  simple  contract,  and  must  be  postponed  to  specialties 

in  a  course  of  administration,  286. 
of  the  capacity  of  contracting  parties— corporation— infant — . 

feme  covert,  287,  8. 
interest  in  bill  given  to  feme  covert  vests  in  her  husband,  and  he 

must  indorse  it,  288. 
agents  should  not  accept  in  their  own  names,  289. 

{)aitners,  when  bound,  290. 
brms  (rf  foreign  and  inland  bill,  292,  3. 
bill  must  not  purport  to  be  payable  out  of  a  particular  fuud,  or 

upon  a  contingency,  293. 
table  of  stamp  duties,  295,  d,?. 
stamp  must  be  of  proper  denomination,  298. 
if  material  alteration  is  made  in  bill,  new  stamp  it  necessaiy, 

299. 
omission  of  date  not  material,  300. 


INDEX. 

tilteratioQ  of  date  avoids  the  bill,  301. 

but  imiDaterial  alteration  of  bill  will  not  avoid  it,  303,  4. 

words  "  or  order"  effect  of,  305. 

<«  value  received"  not  essential,  306. 

consideration,  presumed  to  be  good,  ib. 

bills  given  for  gaming  or  usury,  void  by  statute,  307. 

bill  originally  good  not  vitiated  by  indorsement  for  osarious 
consideration,  309. 

in  other  cases  of  illegal  consideration,  holder  mast  be  affected 
with  notice,  or  have  taken  the  bill  after  it  became  doe*  310. 

a  bill  may  be  neeociated  after  it  is  due,  unless  there  be  an 
agreement  for  the  purpose  of  restraining  it,  312. 

where  it  is  necessary  to  present  bills  for  acceptance,  314,  5. 

acceptance,  how  made — parol — ^by  collateral  writing,  as  by  let- 
ter,-—after  bill  become  due,  binding,  314  to  319. 

promise  to  acccept  a  bill  to  be  drawn  in  future,  not  binding,  318* 

qualified  acceptance,  explained  and  illustrated,  320. 

partial  acceptance,  instance  of,  holden  good,  321,  2. 

liability  of  acceptor,  322. 

may  be  sued  by  drawer,  ib. 

upon  what  terms  court  will  stay  proceedings,  when  acceptor  is 
sued  by  several  parties,  322. 

acceptor  can  be  discharged  by  express  agreement  only,  323. 

notice  of  non-acceptance  must  oe  given  within  a  reasonable 
time,  ib. 

reasonable  time,  question  of  law,  dependent  on  &ct8,  ib. 

notice  to  drawer,  ought  to  be  given  by  holder,  325. 

in  what  case  notice  may  be  dispensed  with,  as  where  drawer 
has  not  effects,  ib. 

knowledge  by  drawer  of  the  insolvency  of  acceptor  is  not  equi- 
valent to  notice  of  dishonour,  326. 

notice  to  indorser  necessary  in  all  cases  except  where  the  trans- 
action is  unfair,  327. 

must  be  given  by  holder,  ib. 

subsequent  promise  to  pay  is  a  waver  of  want  of  notice,  ib. 

not  necessary  to  demand  payment  of  drawer^  328. 

how  to  declare  on  a  bill,  856,  7. 

contract  must  be  trul^  stated,  ib. 

what  variance  fatal,  ib» 

how  to  declare  on  bills  payable  to  fictitious  payee,  357. 

not  neccssaiy  to  state  delivery,  358. 

how  plaintiff  may  declare  where  blank  indorsements  are  stm^ 
out,  357. 

how  to  declare  on  a  bill  payable  to  a  man*s  own  order,  358. 

how  to  declare  on  bills  accepted  payable  at  a  parikuiar  ptaeif 
359. 

of  statute  relating  to  acceptances,  359. 

how  \o  declare  against  the  indorser,  360. 

of  adding  the  common  counts,  their  use  when  bill  drawn  on 
improper  stamp,  361. 

consideration  of  common  counts  must  be  stated  in  particular,  ib. 
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where  several  actions  are  commenced  by  holder,  upoo  what 

terms  court  will  stay  proceedings,  362. 
of  the  reference  to  the  master  to  compute  principal  and  interest^ 

after  interlocutory  judgment*  363* 
at  what  time  application  may  be  made  for  this  rule,  ib« 
how  to  proceed  after  interlocutory  judgment^  on  bill  for  foreign 

money*  363. 
what  must  be  proved  on  executing  writs  of  inquiry*  ib» 
evidence — ^proof  against  acceptor*  ib. 
i^nst  indorser*  364. 

foreign  bill*  in  case  of*  protest  must  be  proved*  365* 
and  on  inland  bills*  if  sUUed*  365  n. 
acceptor*  in  what  case  a  witness*  366. 
where  payee  may  prove  bill  void  for  want  of  stamp*  ib. 
drawer  may  prove  bill  void  for  usury,  ib. 
in  what  cases  interest  is  recoverable*  367. 
how  computed*  368. 

demand*  of  principal  in  particular,  sufficient*  369. 
see  Indorsement— Protest. 
BILL  OF  LADING : 

where  property  passes  by  indorsement  of*  1359. 

BODY  CORPORATE : 

when  extinct,  1155*  1158. 

BONA  NOTABILIA:  756.- 
BOND: 

when  a  bond  is  payable*  if  a  day  is  not  mentioned  in  the  con- 
dition* 531. 
of  bonds,  covenants,  or  promises*  to  pay  money  at  several  dajrs— 

when  action  may  be  brought*  ib.  532. 
pfaice  of  date  must  be  set  forth  in  declaration*  532. 

money  cannot  be  paid  into  court  in  debt  on  bond,  ib. 
of  the  pleadings  to  debt  on  bond*  533. 
non  est  factum*  ib. 
nil  debet*  bad  on  demurrer,  ib. 
how  to  prove  execution*  ib.  534. 
proof  of  delivery,  ib.  1420. 
of  the  general  rule  that  subscribing  witness  must.be  called  to 

prove  the  execution,  533. 
of  the  exceptions  to  this  rule,  534. 
how  to  prove  deed  executed  in  the  East  Indies,  535. 
bond  30  years  old  may  be  given  in  evidence  without  proof  of 

execution,  536. 
exception  to  this  rule,  ib. 
what  evidence  will  avoid  the  bond*  537.  - 

matter  which  renders  bond  voidable  only  must  be  pleaded 

specially*  ib. 
of  avoiding  bonds  on  the  ground  of  immoral  consideration*  539. 
of  bonds  made  in  restraint  of  trade*  540* 
what  restraint  the  law  permits*  ib. 
bond  given  for  the  purpose  of  suppressing  a  prosecution  for 

peijury  is  illegal,  541. 
Vol.  ir.  s  C 
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obligor  mty  pleftd  niattec  whether  oontlrtettt  or  not  wilh  the 

conditiont  542  d. 
of  coDsideiationt  illegal  by  statute  >— gaming— sale  oC  .olBces — 

simony— usury,  544  to  567. 
bond,  origioally  good,  cannot  be  ayoided  in  the  hands  of  n  boni 

fide  holder,  on  the  mund  of  subsequent  osmy,  554. 
bond  conditioned  to  pertorm  covenants,  57& 
how  the  obligee  used  to  proceed  at  eonunon  law,  ib« 
inconveniences  of  this  mpde*  579. 

of  the  remedy  provided  by  stat.  8  &  9  W.  3.  c  IL  579  ta  582. 
construction  of  this  statute,  579  n* 
bond  debts,  where  bona  notabilia*  758,  9. 

how  paid  in  a  course  of  adminitfration»  772. 
replevin  bond, 

condition  of«  1176. 

howoonstru^,  1178. 

how  the  breach  may  be  assigned,  1179*  80. 

penalty  of,  fixed  by  stat.  11 0.  2.  c.  19.  s.  23.,  1181. 
in  trover  tor  a  bond,  not  necessary  to  set  forth  date,  1388. 
for  debt  on  bond  of  ancestor  against  heir,  se^  H^r. 

BOTTOMRY: 

definition  of,  1029. 

difference  between  bottomry  and  a  mere  loan,  1030b 

statutes  relating  to,  ib. 

BREACH : 

of  do^e,  1314. 
of  pound,  675. 

of  assigning  the  breach  in  assumpsit^  107. 

covenant,  494. 

debt  on  bond  conditioned  to  per- 
form covenants  at  common  uw, 
and  under  stat.  8  and  9  W.  3.  c. 
11;  578. 
on  replevin  bondf  1179»  1180, 
BRIBERY : 

debt  on  stat  against,  629. 

BROKER : 

where  agent  of  both  parties*  850. 

stock,  cannot  sell  on  credit,  800  n. 

bought  and  sold  notes  by,  173  n.  850  n.  1421. 

BULL,  PAPAL: 

exemption  of  tithe  by*  1296. 

BY-LAWS : 

Where  good,  1157. 
void,  1159. 
evidence  of,  1160. 
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CANCELLING : 

willfy  whal  an  eiSeohal  caaoellatioD,  867. 
•coeptanoei  of  bills  of  exchange,  320. 

CANONS: 

of  1603  not  binding  on  Ituty  pfO{nrio  Tigore,  756  n. 

CAPTURE : 

definition  of,  943. 
of  lonee  by,  ib. 

insnnuoe  agiinit'  all  captdies  does  not  include  Bnttsh  capture. 
945,  6. 

CARRIAGE : 

land,  fates  of,  402. 

CARRIER : 

of  oommoQ  carriers  and  their  responsibility,  388. 
who  are  common  carriers,  ib. 
how  far  their  liability  extends,  390. 
as  to  loss  by  fire,  391* 
by  ffobbem  392. 
coaeh  owners  liot  liibfe  for  inevitable  accident,  393. 
of  the  notice  given  by  carrieis,  ib. 
lien  of,  403. 
of  actions  against  common  carriers— must  be  brought  by  the 

owner  m  the  goods,  405. 
same  rule  holds,  in  the  case  of  carrier  1>y'  water;  406/ 
of  the  declaration,  on  the  custom  of  tbi  realms  breach  of  duty, 

assumpsit,  408. 
trover  will  not  lie  against  carrier  for  mere  loss,  410. 
where  trover  will  lie,  ib*n. 
liable  as  at  common  law»  if  he  takes  up  goods  at  intermediate 

places,  where  notice  limiting  his  responsibflity  is  not 

afiixed,  399n. 
ship-owners  liable  in  respect  of  freigfat<^f  declaring  against 

partners,  410,  411.^ 
genend  form  of  declaration  sufllcient,   although  carrier  has 

given  notice,  411* 
owners  of  chartered  ship  liable,  though  king's  pilot  on  board, 

411. 
in  what  cases  money  may  be  paid  into  court,  ib. 
evidence  of  any  thing  not  amounting  to  l^a!  excuse  immaterial, 

413. 
master  good  witness  in  action  against  ship-owner,  413. 
book-k^per  a  good  witness,  414. 

CASE : 

where  case  or  trespass  is  the  proper  remedy,  430. 
where  special  action  on  the  case  or  trover,  1390. 
case  lies  against  sheriff  &»  taking  insuflfeient  pledges  in'  reple- 
vin, Tl80. 

3C  3 
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case  lies  far  preTenting  a  party  from  distraioiDg*  677. 
80  for  rescuing  a  distrass,  ib. 

against  a  sheriff  for  an  escape  on  mesne  process^  or  in  exeee- 
tion,  605. 
•    for  a  nusance, 

disturbance  of  common,  424. 
how  to  declare^  ib. 
disturbance  of  seat  in  a  pew,  1114  n. 
darkening  windows,  1112. 
malicious  prosecution,  1054. 
anest,  1057. 
for  a  resoous  of  person  arrested,  1210. 
for  shooting  off  a  gun  to  the  injury  of  plaintiff^s  decoy»  436,  7. 
use  and  occupation,  1395. 

CASUAL  EJECTOR : 

judgment  against,  712. 

CAVEAT  EMPTOR : 

where  this  rule  applies,  86^ 
CERTIFICATE: 

of  the  judge  under  stat  22  and  23  Car.  2.  to  entitle  plaintiff  to 
full  costs,  39. 

under  stat.  8  &  9  W.  3.  that  there  was  a  reason- 
able cause  for  niaking  a  peiaon  defendant  in 
trespass,  40,  41. 
under  stat.  43  Eliz.  c.  6.  to  deprive  plaintiff  of  full 
costs,  41. 
bankrupt*s  certificate,  231. 
gamekeeper's  certificate,  .892* 

penal^  for  not  producing  game  certificate  on  demand^  ib. 
CHANCERY: 
bill  in,  744. 
CHAPEL: 

as  to  marriages  in,  21. 

CHARTER: 

construction  of  1153* 

cannot  be  partial  acceptance  of,  ib. 
CHURCH  SEAT : 

action  on  the  case  for  disturbance  of  1114  n. 
CHURCHWARDEN  : 

is  within  the  meaning  of  the  words  <<  other  oflker^^  in  atal.  24 
G.  2.  c.  44.,  904  n. 

CLAUSUM  FREGIT : 

where  it  lies,  1314. 

COCK  FIGHT: 

wager  on,  1409. 
COGNIZANCE: 

in  replevin,  nature  of,  1191. 
COMMAND: 

traveiiable  in  replevin  or  trespass  laid  transitorily^  and  now  b 
trespass,  quare  chusum  fregit,  1192  n. 
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COMMENCEMENT  OF  ACTION : 

how  shewn,  622,  3.  623  lu  891. 
COMMERCE: 

illegaU  980,  I. 

COMMISSION : 

of  bepknipt,  245. 

maliciously  suing  out,  231,  438  n. 

supersedeas  of— -evidence  of,  254. 

COMMITTEE  OF  LUNATIC : 

cannot  bring  ejectment,  Ci38. 

COMMON : 

right  of,  defined,  415. 

of  pasture^  416. 

its  kinds,  ib.,  417,  418. 

appendant,  417. 

Wans  norobre,  ib. 

appurtenant,  418. 

because  of  vicinage,  416L 

in  eifoss,  420. 

of  fishery,  818. 
of  the  interest  of  the  owner  of  the  soil,  421. 
of  the  statute  of  Merton  and  other  statutes  relating  to  improve- 
ment, 422. 
what  rieht  the  lord  may  enclose  against,  ib. 
right  of  common,  plea  of,  1194. 

COMMONER: 

in  what  case  may  abate  nusance»  423. 

of  action  on  the  case  by,  424. 

how  to  declare,  ib. 

what  injury  sufficient  to  maintain  action,  ib. 

how  to  plead  licence  from  lord  to  dig  turves,  ib. 

of  the  ancient  remedy  for  surcharge,  425. 

of  the  modem  remedy  by  action  on  the  case,  •  ib. 

how  to  declare,  ib. 

where  person  claiming  common  in  the  same  place  may  be  a 

witness,  425,  6,  1195  n. 
of  pleading  a  pNocoption  fbrcoounon  during  part  of  the  year* 

1194. 
how  a  copyholder  ought  to.  plead  when  claiming  common, 

either  in  the  lord*s  soil  xfi  to  the  soil  of  other  persons,  ib. 

1195.  . 

inhabitants  of  a  vill,  unless  incorporated,  cannot  prsieribs  for 

common,  1196. 
of  variancea  between  prescription  for  common  as  laid  and 

found,  ib. 

COMPETENT  WITNESSES : 

who  are,  858. 

COMPOSITION  : 

with  creditors,  66,  7. 
for  tithes,  1291. 
real,  for  tithes,  1299. 
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CONCEALMENT : 

where  it  vacates  contract  of  insuiance,  08& 

CONDEMNATION : 

effect  ofy  as  to  property,  1321. 

CONDITION : 

of  the  natare  of  conditions  precedent  in  assumpsit,  110« 

in  covenant.  497. 
CONSENT: 

rule,  in  ejectment,  714,  5. 

CONSEQUENTIAL  DAMAGES: 

action  for,  430. 

CONSIDERATION : 

of  the  consideration  recjnired  to  support  an  assumpsity  46. 

must  be  of  some  value  m  contemplation  of  law,  4o. 

where  forbearance  of  suit  is  a  sufficient  consideration^  48. 

where  not,  50* 

must  move  from  plaintiff,  52L 

party  undertaking  must  have  power  to  pei£>rm  it,  53. 

past  or  executed,  not  sufficent,  54,  55. 

now  the  consideration  pi^ht  to  be  stated  in  the  declaration,  106. 

of  insufficient  iponsiderat^on,  i^. 

executory  and  executed,  107. 

where  matter  dehors  ^he  deed  may  be  avurr^,  in  order  to  shew 

illesal  consideration,  542. 
oonsiaeration  of  bill  of  exchange,  30& 
of  promissory  note,  377. 
cannot  be  presumed,  where,  401. 

CONSIGNOR : 

where  he  may  s^p  in  trapsitu»  •1265. 

CONSOLIDATIOJ^: 

rule,  explanation,  o^  97S« 

CONSPIRACY: 

how  the  modem  action  on  the  case  fop  mali^us  proa^eotuMi 
differs  fi^m  the  old  9«liaiA  for  s^  cott$pii»qr,  IQS^. 
CONSTABLE : 

action  against,  must  be  laid  in  proper;  oomtf,  SUk 

may  plead  seneral  iwue,  ib* 

entitied  to  double  costs,  9Q|1. 

but  mutt  procure  oeftifi^ite,  ib. 

no  action  will  lie  against*  until  demand  made  of  the  perand  and 

copy  of  wanani,  901,  2,  3. 
must  be  commenced  within  six  months,  905f  & 
in  what  cases  constable  may  jistify  >n  anesl^  911^  913. 

CONSTRUCTION : 

of  covenants,  456. 
of  policy,  934. 
of  charters,  1153. 

CONTRACT: 

open  and  rescinded,  651. 
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CONTRIBUTION : 

78  B. 

CONVERSION : 

what  shall  be,  1369. 

CONVOY : 

warranty  to  depart  with^ 

meaning  of,  994. 
Stat  43  G.  3.  c.  57.  obliging  ships  to  sail  with,  997. 

COPY  OF  INDICTMENT: 

in  febriy,  otdy  granted  by  leave,  1063, 

COPYttOLD : 

grantee  of  the  reversion  of  copyhold  lands  is  within  the  inten- 
tion of  the  st  at.  32  H.  8.  c.  34.  and  nay  maintain  covenant 
against  lessee,  &c.  479,  480. 

ejectment  may  be  brought  by  a  bishop  for  a  forfeiture  of  copy- 
hold cominitted  daring  the  vacancy  of  the  see,  686  n. 

hinr  may  maititiiin  ejfectment  for  copyhold  before  admittance,  ib. 

but  until  admittance  of  surrenderee,  surrenderor  remains  seised, 
add  if  he  die  his  heir  may  bring  ejectment,  ib« 

Kow  snrrknderee,  nfter  admittance,  may  lay  the  demhe,  ib.  708* 

devisee  of  devisee,  who  died  before  admittance,  cannot  main- 
tain ejectment,  686  n. 

not  within  the  stat  against  fiandulent  conveyances,  ib.  or  the 
Stat,  of  frauds,  relating  to  devises  of  lands,  852. 

CORPORATION : 

see  Bill  of  Eichange. 
a^egate,  may  maintain  ejectment,  686. 
ot^ht  to  state  that  the  demise  was  by  deed,  709. 
must  eiecute  a  letter  of  attorney  to  sonie  person,  empowering 

him  to  enter  on  the  land,  693. 
incidents  and  powers,  1155,  6,  7. 
wlien  extinct;  1155. 

CORRECTION : 

of  children,  35. 
scholars,  ib. 
servants,  ib. 

COSTS : 

in  assault  and  battery,  39. 

Stat.  22  &  23  Car.  2.  c.  9.  preventing  plaintiff  froib  recovering 

more  costs  than  damages,  unless  juqge  certify,  ib. 
to  what  cases  it  does  not  extend,  ib.        , 
Stat.  8  &  9  W.  3.  c.  1 1.  givine  costs  to  defendants  in  trespass 

who  are  acouitted,  unless  judge  certify  that  there  w^  reason^' 

able  cause  tor  making  them  defendants,  40,  41. 
to  what  cases  it  does  not  extend,  41  n.  1208,  1394. 
sUt  8  &  9  W.  3;  c.  11.  s.  4.  giving  fiill  costs  for  wilful  and 

malicious  trespasses,  42.    See  Trespan. 
Stat.  43  Eliz.  c.  6.  s.  2«  whereby  plaintiff-  may  be  deprived  of 

costs  by  a  certificate,  41. 

construction  thereof,  42. 
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in  replevin, 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat.  of  Glou- 
cester, 1207. 

defendant  avowing  for  rent,  custom,  or  service,  entitled  to 
costs  by  Stat.  7  H.  8.  c.  4.,  ib. 

this  Stat,  extends  to  avowries  for  heriots,  but  not  to  an 
amerciament,  1208. 
in  slander, 

plaintiff  recovering  under  40s,  is  only  entitled  to  so  much 
costs  as  damages  amount  to,  1261. 
in  debt  on  stat.  2  &  3  £.  6.  for  not  setting  forth  tithes, 

plaintiff  obtaining  judgment  entitled  to  costs  by  stat. 
8&9W,  3.  c.  11.  8.3.,  1295. 

and  by  the  same  stat.  defendant  is  entitled  to  costs  if  plain- 
tiff be  nonsuit,  &c.  ib. 
in  trespass, 

of  the  inconvenienoes  resulting  from  the  stat.  of  Gloucester 
giving  full  costs,,  where  the  smallest  damages  were 
given,  1350, 

of  the  remedy  provided  by  stet.  22  &  23  Car.  2.  c  9.  ib. 

of  the  construction  of  this  statute  aa  far  as  it  relates  to  local 
trespasses,  ib.  1351. 

what  actions  are  within  the  stat.  ib. 

this  stat  does  not  extend  to  a  mei:e  asportavit  of  personal 
property,  ib. 

if  it  appear  on  the  face  of  the  dedaratUm,  that  the  fcee«i 
hold  might  have  come  in  question.  It  is  sufficient  to  bring 
the  case  within  the  stat.  1352. 

plaintiff  is  not  entitled  to  costs  of  increase,  merely  becanse 
a  view  has  been  had,  ib. 

of  the  cases  to  which  the  stat.  does  not  apply,  1353. 

of  the  stat.  4  &  5  W.  and  M.  c.  23.  s.  10.  giving  full  costs 
against  inferior  tradesmen,  found  guilty  of  hunting,  fish- 
ing, &c.  1354. 

of  the  persons  within  the  description  contained  in  this 
act,  it). 

of  the  stat.  8  &  9  W.  3.  c.  11.  s.  4.  against  wilful  and  ma- 
licious trespasses,  1354,  5. 

judge  not  bound  to  certify  under  this  stat.  although  tres- 
pass be  committed  after  notice,  1355. 
in  trover, 

plaintiff  recovering  damages  to  any  amount  is  entitled  to 
full  costs,  1394. 

COUCH ANCY: 

meaning  of,  418  n.  427. 

COUNTERMAND: 

a  licence  executed  is  not  countermandable,  but  otherwise  when 
it  is  executory,  1124. 

COUNTERPART: 

where  evidence,  736. 
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COURT: 

sentence  of  a  oounGiL  of  war»  conclusive  in  an  action  of  battery^ 

COVENANT: 

express  and  implied  covenants  defined,  440. 

damages  only  recoverable  in  actions  of  covenantt  440. 

on  promises  by  deed,  covenant,  or  debt,  the  only  re- 
medy, 441. 

exceptions  to  this  rule,  ib.  n. 

how  covenants  are  to  be  construed,  442. 

express,  nature  of,  447. 

running  with  the  land,  452. 
implied  covenants  explained,  455. 

follow  the  nature  of  the  interest  granted,  456. 
restrained  and  qualified  by  express  covenants,  ib. 
joinl  and  s&venU  coveiwrnfo,  457. 

action  follows  the  nature  of  interest,  ib. 

where  the  interest  i»  joint,  action  must  be  brought  by 
survivors,  and  death  of  companion  must  be  averred, 
459. 

relative,  in  void  lease,  462. 

of  independent  covenants,  ib. 

requisites  of  declaration  in,  ,491. 

of  assigning  the  breach,  494. 

CREDIT : 

mutual,  242; 

CREDITOR : 

where  witness,  254, 

CRICKET: 

a  game  within  the  stat  of  Ann.,  1411.  n. 

CRIMINAL  CONVERSATION : 

see  Adultery. 

CUSTOM: 

see  Prescription. 

as  to  notice  of  setting  out  tithe,.  1121. 

as  to  common  rights,  1196»  6. 


D. 

DAMAGE  FEASANT: 

avowry  for,  1192. 

DAMAGES: 

in  assumpsit,  how  computed,  161. 

unliquidated  cannot  be  set  off,  522. 

what  circumstances  will  operate  in  increase,  and  what  in  miti- 
gation, of  damages  in  an  action  for  adultery,  24,  25. 

how  the  daroases  are  to  be  assessed  upon  a  verdict  against  joint 
tre8pa8Bejs»38, 


INDEX* 

of  stating  special  damage,  in  consequence  of  words  actioiMAile 

and  not  actionable  in  ihemsM^es,  1253, 4. 
for  conversion  of  bill  of  exchange,  how  calculated,  1393. 

DATE; 

of  bill  of  exchange,  300^ 
alteration  of ,  301. 
of  bond,  531. 
of  policy,  930. 

DAY: 

when  inclusive,  200. 

fraction  of,  when  allowed,  201. 

DEBT : 

for  whet  it  lies,  527,  8. 

in  the  debet  and  detinet)  or  detinet  only,  583,  597. 
what  must  be  alleged  in  debt  on  an  amerciament,  528. 
debt  lies  on  promissory  notes  ih* 

foreign  judgment,  529^ 
not  necessary  that  plaintiff  should  recover  exact  sum  demanded, 
530. 

DEBTEE  EXECUTOR : 

where  debt  is  released  by  aakiog,  561, 

DECEIT : 

action  on  the  case  lies  for,  44S. 

on  implied  warranty,  ib. 
action  lies  for  deceit  against  any  person  who  deceives,  bv  a  false 

assertion,  another  wno  has  placed  a  reasonable  cdniaeaoe  in 

him,  653. 

DECLARATION: 

entitled  generally^  to  what  it  relates,  74  n. 
where  must  be  entitled  properly,  159. 
DECOY : 

action  for  injury  to,  436,  7. 

DEED: 

how  avoided  by  rasure,  or  ahetsition,  537. 
where  profert  is  necessary,  492  n. 
case  will  not  lie  where  there  is  a  deed,  441. 
exceptions  to  this  rule,  ib.  n. 
where  counterpart  is  evidence*  736. 

where  a  deed  trom  its  antiquity  may  be  given  in  evidence  with- 
out proof  of  execution,  536. 

DE  INJURIA  SUA  PROPRIA : 

where  absque  tali  causft,  a  good  replication,  37,  38. 
where  not,  1347. 

DEL  CREDERE : 

commission,  nature  of,  796  tu 

DELIVERY : 

of  attortiey*s  bilU  164* 

of  deedywintsnffioientv  5S3i;  1430^  K 

to  carrier,  vests  property  in  vendee,  405  and  a* 


INDEX. 

JPGMAND  AND  REFUSAL: 

when  evidence  of  a  conversioDy  1390^  1. 

DEMISE: 

how  laid  in  ejectment,  707,  8. 

DEPARTURE: 

what  shall  be  in  replevin^  1173. 

DEPOSIT : 

at  sale  by  auction,  when  Tecoverabl^  175. 

DEPOSITION : 

where  not  evidenoe,  744, 5. 
of  Gentoo,  859. 

DESCENT : 

wheie  it  tolls  entry,  721. 

DETINUE; 

where  this  action  will  lie^  656. 

the  goods  or  value  may  be  recovered,  ib. 

property  must  be  in  plaintiff,  at  the  time  of  the  action  brought, 

657, 
but  property  without  having  had  possession  is  sufficient,  ib« 
detiAue  will  lie  for  specific  goods  only,  ib. 
defendant  miist  be  in  possession,  65o. 
nounds  of  the  action,  ib. 
biulment  not  traversable,  ib.- 

DEVASTAVIT : 

wb9t  ifl  suchy  276,  774. 

DEVIATION : 

nature  and  effect  of,  on  oontiads  of  intiiranca,  }604,  5. 
what  will  justify  a  deviation,  1008,  9. 

DEVISE : 

see  Will. 

DEVISEES : 

liability  of,  upon  bond  made  by  testators  588^ 

DEVISEE  OF  TERM : 
what  he  mast  pfove^  734* 

DISCONTINUANCE: 

in  pleading,  4  n« 
of  etftate,  722. 

of  the  different  methods  by  which  an  estate  may  be  discontinued, 
ib. 

DISSEISIN : 

what  amounts  to,  731. 

DISSEISOR: 

account  does  not  lie  againit,  1. 

DISTRESS : 

distress  formerly  considered  aa  a  {Mge  only,  660. 
for  what  a  distress  may  be  talien  at  common  law,  by  preterip- 
tion,  by  statute  661,  2. 
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of  the  geneial  rale,  that  all  mofvabU  chattels  may  be  distrained 

for  rent  arrear,  663« 
what  Uiinp  are  priviieffe-l  absolutely,  664. 
whrt  conditionallyy  66o» 
what  may  be  distrained,  damage' feasant^  ib. 

who  may  dittram^ 

xeooveiors  of  manors,  &c  667. 

personal  representatives  of  tenants  of  freehold  rents,  ib. 

imsbaDdt  seised  in  right  of  their  wives,  ib. 

tenants  par  auter  vie,  ib. 

person  entitled  to  separate  herbage,  668a 

tenant  in  common,  669. 

executor,  ib. 

mortgagee,  ib. 

commoner,  ib. 

leasee  for  years  having  assigned  cannot  distraiD,  670. 

of  the  time  ai  which  a  dutress'May'he  taken, 

at  common  law,  670. 

by  Stat.  8  Ann.  c.  14,  ib. 

distress  for  rent  must  be  taken  in  the  day-tipe,  67L 
of  the  place  where  a  distress  may  be  tqken, 

distress  for  rent  service  must  be  taken  on  the  land,  671. 

of  distraining  in  houses,  ib.  n« 

if  separate  demises,  distress  must  be  on  the  several  pre- 
mises, 672. 

of  fresh  suit,  ib. 

how  to  proceed  when  goods  are  clandestinely  removed, 
672,3. 

of  drivinff  the  distress  out  of  the  hundred,  673. 

remedy  for  the  9mtt  ib. . 

where  growing  crops  may  be  laid  up,  674. 

of  the  sale  of  distresses  for  rent  arrear  under  stat.  2  W.  & 
M.  c.  5.,  674,  5. 

of  abusing;  the  distress,  and  thereby  becoming  a  trespasser 
ah  initio,  677 ,  8. 

trespass  will  not  lie  for  excessive  distress  merely,  679. 

nor  for  irregular  distress,  where  irregularity  is  not  an  act 
of  trespass,  1322  n. 

DISTURBANCE: 

of  common,  423. 

of  seat  in  pew,  1114  n.  . 

DITCHES : 

rale  concerning,  1316. 

DIVIDENDS: 

no  action  to  be  brought  for  bankrapt's,  229. 
of  stock  not  apportionable,  601  n« 

DOCKET : 

of  judgment  where  necessary^  772  n« 

DOMESDAY . 

book,  evidence  as  to  ancient  demesne,  745* 


INDEX. 

DOOR : 

breaking  o^ni  1338. 

DRUNKENNESS: 

where  ground  of  avoiding  deed,  537. 

DURANTE  ABSENTIA: 

adminiBtration,  766. 

DURESS:  ^ 

plea  of|  to  debt  on  bond,  538. 
must  be  of  the  person,  539. 
replication  to  plea  of,  ib*    . 

E. 

EAST  INDIES: 

how  to  prove  deed  executed  there,  535. 

EJECTMENT: 

nature  of  the  action,  682. 
party  who  has  the  legal  estate  must  prevail,  683. 
plaintiff  must  recover  on  the  strength  of  his  pwn  title^  684. 
by  whom  ejectment  may  he  hroughtt  ^5. 

what  description  will  be  sufficient  of  the  thing  for  which 
ejectment  is  brought,  690. 

instances  of  insufficient  description,  ib. 

of  entries  before  ejectment  brought,  691. 
ofthededaration^  707, 

of  the  notice  eubecribed  to  the  declaration,  ib, 

of  the  day  of  appearance,  ib. 

Of  the  Pleadings,  720  to  734. 

> 

evidenee,  734  to  747. 

see  Error— Notice  to  Quit— Mesne  Profits. 

.ELEGIT : 

tenant  by,  what  he  must  prove,  735,  S, 

EMBARGO : 

nature  of,  947. 

effect  of,  on  contract  of  insurance,  ib. 

ENLARGEMENT : 

dP  demise  in  ejectment,  709  n. 

ENTRY  : 

actual  entry,  where  necessary  to  avoid  fine,  692. 

where  not,  ib. 
tolled  by  descent,  72L 
entry  into  part  is  a  suspension  of  rent,  but  not  of  a  covenant  to 

repair,  512. 
vrhat  is  a  waver  of  a  right  of  entry  for  a  forfeiture,  703,  4. 
by  auctioneer  binds  parties  as  to  sale  of  land,  83;9.  ", 


INDEX. 

EQUITY  OF  REDEMPTION : 

release  of»  good  consideration,  47  n. 

ERHOR : 

writ  of  error,  in  account,,  caaba  broq^ht  after  s«xMid  judgment 

only,  7. 
no  wnt  of  erior  allowed  after  v9it£ct  in  qectment,  nnlees  plains 

tiff  in  error  finds  bail,  750. 
time  within  which  writ  of,  most  be  brought,  lldl  H. 
of  the  costs  in  error  inrepletin,  1209. 

ESCAPE : 

of  the  remedy  at  common  law,  604« 

by  statutes,  ib. 

debt  for  escape,  more  el^ble  proceeding  than  action  on  the 
case,  606. 

sheriff  liable  for  escane  after  recaption  on  escape  warrant,  ih» 

c^  voluntary  and  negligent  escapes,  ib. 

of  escapes  upon  hateas  corpus,  607. 

sheriff  liable  for  escape^  though  judgment  on  process  be  erro- 
neous, 607, 

so  where  court  has  not  jurisdiction,  608. 

by  whom  and  against  whom  an  action  for  escape  may  be 
bcouzht,  613,  614. 

ofthedeclaration^  615« 

pleadmgs,  616. 

proof  necessary  to   support   the   action   for  escape, 
617,618. 

ESCROW : 

what  is  an,  533. 

ESTOPPEL : 

of  replying  the  estoppel  to  nil  habuit  in  tenementis, 
m  covenant,  513* 
in  debt,  602. 

assi^ee  of  reversion  may  take  advantage  of  estoppel  nmning 
with  the  land,  514. 

what  is  necessary  in  order  to  give  a  party  the  benefit  of*  an^el- 
toppel,  514, 515. 

where  the  estoppel  will  not  operate,  515. 

a  verdict  founa  m  trespass  on  any  fact  or  title,  distinctly  put  in 
issue,  may  be  pleaded  as  an  estoppel  in  another  action  be- 
tween the  same  parties,  1334,  5^ 

EVICTION: 

lessee  may  plead  eviction,  but  not  a  mere  trespass,  in  bar  to  co- 
venant for  rent  arrear,  511. 

debt,  aoa 

avowry,  1199. 

use  and  occupation,  1404. 

EVIDENCE  ; 

in  action  for  adultery,  15. 

inactions  by  assignees  of  bankrupt,'  244. 


in  actions  on  biflli  of  exchange 
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on  executing  writ  of  inquiry,  ib. 
on  promiasory  notes*  384. 
againM  carrieis»  412* 
in  debt» 

on  foreign  judgment,  529. 
on  bono,  532. 
for  rcmt  arrear,  602,  3. 
against  sheriff  for  escape,  617  to  619. 
on  penal  statutes,  621. 

on  statute  against  bribery  at  elections  of  members  of 
parliament,  635. 
in  actions  for  deceit,  644. 
in  detinue,  658. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  734. 
on  the  part  of  defendant,  746. 
in  trespass  for  meane  profits^  753« 
in  actions  by  and  against  executors^  793» 
in  actions  on  the  g[ame  hmh  381. 

on  policies  of  insurance,  1015. 
for  libel,  1046. 

for  malicious  prosecution,  WS^, 
forannsance,  1123. 
relating  to  partners,  1136» 
in  quo  warranto  informations,  1162. 
in  actions  for  rescous,  1212* 

under  new  shipping  act,  1234. 

for  seamen's  wages,  1236. 

for  slander,  12^. 

on  Stat  2  &  3  Edw.  6.  c.  13.  for  not  setting  out 

tithes,  1308. 
for  trespass,  what  may  be  given  in  evidinoe  under  the 
general  issue,  1328. 

EXECUTION : 

when  execution  and  act  of  bankruptcy  on  same  day,  priority 

may  be  inquired  into,  201. 
taking  prisoner  in  execution,  satis&ction  of  judgment,  611. 

EXECUTOR :  756  to  795. 

when  entitled  to  standing  com,  1367  n. 
account  by  and  against,  3. 
where  executor  may  sue  in  covenant,  475. 
see  Administration. 

EXEMPLIFICATION :  793. 

EXPRESS : 

malice,  where  not  necessary  to  prove,  1056,  1064. 
warranty, 

action  lies  on,  644. 

in  insurai^ce,  991. 
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F. 

FACTOR : 

his  employmenty  796. 

pledge  by  dactor,  797. 

sale  by,  799. 

fector,  lien  of,  803. 

principal  responsible  for,  8()& 

alterations  in  law  of,  by  statute,  807  to  810. 

Actors  good  witnesses  from  necessity,  81 0, 

FALSE  IMPRISONMENT: 

what  is  such,  894. 

justi6cation, 

by  party  and  officer,  907. 

under  process  issuing  out. of  superior  and  inferior 
courts,  908. 

out  of  foreign  court,  910. 
FEE-FARM :  662  n. 

FEME  COVERT: 

where  considered  as  feme  sole,  267. 

FENCES : 

escape  of  cattle  through  defect  of,  1193. 

FINE: 

actual  entry  necessary  to  avoid  fine  levied  with  proclamatioDs, 

but  not  a  fine  at  common  law,  692. 
in  what  cases  an  entry  is  barred  by  fine  and  non-claim*    72  4. 
how  proved,  728. 

FIRE: 

insurance  against,  1035. 

loss  by,  in  marine  insurance,  954« 

FISHERY : 

several,  814. 
free,  815. 
common  of,  818. 

FIXTURES : 

what  are,  1366. 

FLEET  BOOKS : 

not  evidence,  23. 

FORBEARANCE: 

of  suit,  where  a  consideration,  48. 

FORFEITURE : 

what  shall  be  a  waver  of,  704. 

FRACTION: 

of  a  day,  when  allowed*  201. 

FRAUDS,  STATUTE  OF: 

of  the  persons  who  are  supposed  to  have  drawn  this  statute,  819« 
first  and  second  section,  820. 
third  section*  824. 


INDEX. 

fouith  flection^  824. 

fint  clause  of  fourth  section,  as  to  liability  of  penonal  represen- 
tatives, 825. 

second  clause,  as  to  answering  for  the  debt»  &c.  of  another, 
826. 

third  clause,  as  to  charing  persons  upon  agreements  made  in 
consideration  of  marriage,  836. 

fourth  clause,  as  to  agreements  made  upon  a  sale  of  lands,  or 
any  interest  in  them,  836. 

fifth  clause,  relative  to  aroements  to  be  performed  within  a 
year  from  the  making,  839. 

seventeenth  section,  842. 

seeWilL 

FREE  FISHERY  : 

meaning  of  the  term,  815. 

FREIGHT : 

insurance  of,  938. 
cases  relating  to,  507,  8. 

FRESH  RIVERS : 

soil  of,  to  whom  it  belongs,  813. 

G. 

GAME : 

opinion  of  Blackstone  as  to  the  property  of  the  game  being 

vested  in  the  king  alone,  876. 
qualification  required  by  stat  22  k  23  Car.  2.  o.  25,  878. 
construction  of  this  statute,  ib. 
who  may  appoint  gamekeepers,  880. 
deputations  of  gamekeepers  mint  be  rq;istered,  881. 
penalties  for  kuling  game  at  improper  seasons,  888. 
lorm  of  declaration  in  an  action  on  the  game  laws,  889. 
joint  action  may  be  maintained  against  several  defendants,  89L 
of  the  evidence  necessary  to  support  the  action,  ib. 
penalties  imposed  by  certificate  act,  892. 

GAMING : 

statute  against,  avoiding  bonds,  bills,  notes,  &c.  307. 
innocent  indorsee  of  note,  given  tor  money  lent  to  game,  cannot 

recover,  ib. 
see  Wager. 
GENERAL  AVERAGE,  928. 

GENTOO : 

deposition  of,  859. 

GLEANING ; 

illegal,  1320. 

GOODS : 

what  deemed  acceptance  ef,  844  to  847. 

GRANT: 

non  existing,  when  proper  to  plead,  1343,  4. 

Vol.  U.  3D 
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GRASS: 

growing  crops  not  goods,  844. 
GROSS: 

comnion  in,  420. 

GUARDIAN : 

in  socage,  1,  687. 
testamentary,  687  n. 

H. 

HABEAS  CORPUS: 

of  escapes  apon,  607. 

HABERE  FACIAS  POSSESSIONEM: 

writ  of,  749. 

HAY: 

how  tithed,  1119,  1422. 

HEARSAY : 

evidence,  when  admissible,  742. 

husband  within  exception,  742. 

declarations  post  litem  motam  not  admissible,  743. 
HEIR: 

account  by,  1. 

covenant  by  and  against,  474,  481. 

debt  on  bond  of  ancestor  against,  582. 

not  bound  unless  named,  ib.  n. 

rules  as  to  the  heir  taking  by  purchase  or  descent,  585. 

plea  by,  ib. 

judgment  against,  589. 
HERALD: 

books  of,  where  evidence,  742. 

HIGHWAY : 

of  pleading,  1312. 

HOLDING  OVER: 

penalty  on,  593,  4, 5. 

HOP.DUTY : 

wager  on,  1383. 

HORSE  RACES : 

wager  on,  1411. 

HORSES: 

doctrine  relating  to  warranty  of,  646. 
sale  of,  when  stolen,  1360. 
HOUND: 

not  within  stat.  5  Ann.,  883  n. 

HUSBAND  AND  WIFE : 

how  husband,  seized  in  right  of  wife,  must  declare  in  cove- 
nant, 494. 

husband  member  of  wife*s  fiunily  as  to  hean^y  declarations  in 
pedigree,  742. 

see  Baron  and  Feme. 
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JEW: 

naarriage  of^  21. 

IMPLIED : 

covenant,  455. 
malice,  126L 
warranty,  642. 

IMPRISONMENT : 

See  False. 

INDEBITATUS : 

assnmpgit,  nature  of,  69. 

INDORSEMENT: 

of  the  diflferent  kinds  of,  334. 

INFANT: 

account  does  not  lie  against,  3. 

cannot  be  guardian  in  socage,  ib.  n« 

marriage  of,  19. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though  drawn  for 

necessaries,  288. 
for  what  necessaries  chargeable,  124, 5. 
where  liable,  having  confirmed  the  contract  at  fall  age,  127, 

556  n. 
whether  bond  of  infant  be  void  or  voidable,  il?. 

INFERIOR  COURTS : 

of  the  allegations  necessary  in  a  declaration  on  promises  in  ao 

inferior  court,  103. 
how  officer  or  party  m^st  justify  under  process  pf^  908. 

INFORMATION: 

in  nature  of  quo  warranto,  1 140, 

INJUNCTION : 

perpetual  ^fter  ^evi^  verdicts  ip  ejectment,  750. 

INNKEEPER : 

whether  he  may  retain  until  paid,  1385,  1392^4). 

may  be  a  bankrupt,  182. 

liability  of,  as  to  guests*  goods,  1421.   .  '  -  ^ 

INNUENDO : 

nature  of,  1256,  7. 

INQUIRY : 

Stat.  22  &  23  Car.  2.  depriving  plaintiff  of  costs  in  actions  for 
assault  and  battery,  where  be  recovers  under  40«.  does  not 
extend  to  writs  of  mc^uiry,  39. 
if  jurors  give  a  defective  verdict  under  st&t.  17  Car.  2.  c  7. 
omission  cannot  be  supplied  by  a  writ  of  inquiry,  1205  n. 

INSTALMENTS : 

how  to  sue  for  money  due  byr532  n. 

INSURANCE 

definition  of,  916. 

3D  2 
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of  the  policy,  91 7« 

who  and  what  may  be  insored,  936  to  941. 

of  ikt  several  grounde  of  defence^  980  to  1015. 

re-OMttranoe,  nature  of,  1012. 

illegal  by  statute,  except  in  three  cases,  ib. 
wager  poUcy:  1013. 

imurance  upon  Inm :  1031. 

names  of  several  corporations  and  societies  established  for 

this  purpose,  ib. 
party  insuring  life  must  be  interested,  1032. 
name  of  person  interested  must  be  inserted  in  policy,  ib. 
creditor  is  interested  in  life  of  his  debtor,  1033. 
insured  must  subscribe  a  declaration  touching  his  age« 

state  of  health,  &c.,  ib.  1033. 

tntttfoiioe  agaimtjire  \  1035  to  1038. 
see  Abandonment,  Adjustment. 

INTEREST : 

where  recoyerable,  368. 

in  policies,  see  Insurance,  Wager  Policy,  and  Insurance  on 

Lives  and  Fire, 
of  witnesses,  860. 

IRISH : 

judgment,  since  union,  indebitatus  assumpsit  lies  on,  70. 

JOINT  AND  SEVERAL : 

of  joint  and  several  promissory  notes,  376,  7,  386,  7. 
of  joint  and  several  covenants,  457. 

JOINT  TENANTS : 
account  by,  2. 

of  laying  the  demise  in  ejectment  by  joint  tenants,  707«  8. 
possession  of  one,  where  of  both,  733, 1375. 
where  joint  tenancy  must  be  pleaded  or  given  in  evidence,  1377. 

JUDGMENT  I 

where  aparty  must  shew  it  in  a  justification  in  trespass,  907. 

foreign,  mdebitatus  assumpsit  lies  on,  70. 

Irish,  ■'  ib. 

how  proved,  529. 

debt  lies  on  foreign,  529. 

of  confessing,  by  executor,  788. 

Irish  judgment,  how  proved,  592. 

form  of, 

in  account,  7. 

debt  on  bond  against  heir,  589. 

detinue,  659. 

replevin,  1202. 

trover,  1394. 
debt  on,  591. 

JUSTICES  OF  THE  PEACE ; 

statutes  relating  to,  900, 1,  2,  3. 

cannot  seize  gun  of  gamekeeper,  885  n. 

actions  against  shall  be  laid  m  proper  county,  900. 
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may  plead  eeneial  iBSue,  900. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar  month  be- 
fore action^  901. 
J.  P.  may  tender  amends,  902.. 
within  what  time  actions  against  J.  P.  must  be  brought,  905, 6. 

JUSTIFICATION : 

in  defence  of  person,  31. 

possession,  ib* 
by  officers  executing  process,  33,  34. 
local  and  transitory,  36. 


L. 

LAND: 

sale  of,  within  4th  clause  of  stat.  of  fiauds».838» 

LANDLORD  AND  TENANT: 

action  by  landlord  against  tenant  for  misusing  farm,  52. 

where  landlord  may  justify  an  entry  on  land  demised,  1320, 
1337. 

where  landlord  may  re-enter,  704. 

of  evidence  by  landlord  to  support  ejectment,  736.  . 

tenant  shall  not  be  permitted  to  object  to  title  of  his  land- 
lord, 684,  5. 

where  tenant  shall  pay  double  the  yearly  valiie  for  wilfully  hold- 
ing over,  593,  4. 

where  tenant  shall  pay  double  rent  for  not  quitting,  596,  7. 

tenants  must  give  notice  to  landlords  of  ejectments,  715. 

see  Ejectment — Notice  to  Quit^— Rent. 

LATITAT : 

of  replying  a  latitat  to  a  plea  of  statute  of  limitations,  143» 
may  be  commencement  of  suit  or  process  only,  to  bring  party 
into  court,  160  n. 

LEASE : 

bankrupt,  entitled  to,  236,  7. 

mere  cancelling,  not  a  deed  or  note  in  writing,  824. 

parol,  when  g^,  821, 823. 

made  hy  attorney,  where  void,  464. 

modem  doctrine  relating  to  leases  from  year  to  year,  693,  4. 

where  a  license  to  occupy  amounts  to  a  lease,  1336. 

LEGACY : 

where  an  action  will  not  lie  for,  783. 
in  what  order  to  be  paid»  772. 

LEGITIMACY ; 

child  may  be  illegitimate,  though  husband  is  within  the  king- 
dom, 738. 

where  husband,  by  course  of  nature,  cannot  have  been  the  fa- 
ther, child  is  illegitimate,  ib. 

wife  is  witness  of  necessity  to  prove  adulterous  intercourse,  ib. 


INDBX. 

but  non  access  must  be  proved  by  other  witnesses,  T3S. 
evfeii  though  husband  be  dead,  ib. 

LEVANT  AND  COUCHANT: 

meaoing  of  these  terms,  418  n.  426,  i. 

LIBEL: 

remedy  for,  by  action  on  the  case,  1039. 

where  it  lies,  ib« 

where  not,  1040. 

how  the  declaration  ought  to  be  framed,  1043. 

what  may  be  pleaded,  1044. 

if  libel  be  true,  defendant  may  justify,  4b. 

evidence: 

what  necessary,   where  libel  is   in   foreign   language, 
1046. 
jury  may  give  general  verdict,  1053. 

LIBERTY : 

personal,  injury  to,  894. 

LICENSE : 

to  alien,  473. 
'     to  trade,  981. 

executed  cannot  be  countermanded,  1 124. 
plea  of,  to  action  for  trespass,  1335. 

what  defendant  must  prove  in  support  of  plea  of  license,  where 
plaintiff  replies  de  mj.  s.  p.  a.  t.  c,  1336. 
LIEN: 

of  carriers: 

how  it  arises,  403* 
of  factors,  803..      , 
nature  of  liens,  1381,  2. 
what  persons  luive  general  liens,  1383,  4,  5. 
how  a  right  of  detamer  may  be  waved,  1386. 
LIFE: 

insurance  on,  1031. 
LIGHT : 

action  for  obstruction  of,  1112^  1113, 
LIGHTER: 

where  insurer  liable  for  loss  on  board  of,  943. 

LIMITATION: 

statute  of, 

infbra&edon^  1151  A. 

writs  of  error,  ib. 
rule  of  courts  of  equity,  ib^ 
in  the  case  of  bond,  ib. 

ejectment,  ib. 
in  quo  warranto,  1 161* 

LIMITATION  OF  ACTIONS: 
in  adultery,  14. 
asssault  and  battery,  37. 
assumpsit,  135. 
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of  the  replication  of  process  sued  oot,  to  plea  of  statute  of  limi- 

tations,  143. 
of  eiecntois  renewing  suits  commenced  by  testator^  145,  6. 
of  the  Stat*  4  Ann.  c.  16.  s.  19.  permitting  defendants  to  be  sued 

within  a  limited  time  after  returning  from  beyond  seas*  149. 
in  debt  for  rent  arrear,  602. 
for  escape,  606. 
for  not  setting  forth  tithe*  1308. 

ejectment,  733. 

imprisonment,  913. 

libel,  1045. 

replevin,  1201.- 

slander,  1253. 

LIVES : 

insurance  on,  1031. 

LOCAL  AND  TRANSITORY: 

where  covenant  on  lease  is  local  and  where  transitory,  491. 
of  local  and  transitory  justifications,  36. 

LONDON : 

custom  of,  as  to  femes  dovert  sole  traders,  267. 
as  to  apprentices,  513. 

LORD  OF  MANOR : 

mandamus  lies  to,  to  admit  copyholder,  1078. 
lien  of,  on  eatray,  1387. 

LOSS  : 

see  Insorance. 

LUNATIC : 

committee  of,  cannot  bring  cgectment,  688. 


M. 

MAGISTRATE: 

action  aeainst,  when  it  must  be  brought,  899. 
notice  o^  901. 

MAIHEM : 

may  be  justified  by  an  officer  in  the  army,  35. 

MALICIOUS  PROSECUTION : 

remedy  for,  1054. 

of  the  nounds  of  this  action,  1056,  7. 
what  £claration  must  state,  1060. 
what  will  be  a  sufficient  defencct  1062. 

MANDAMUS : 

nature  of  the  writ  of,  1068. 
where  it  lies,  1069. 
where  not,  1080. 
form  of  the  writ,  108% 
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MANOR: 

of  the  appobtment  of  gamekeepen  by  lords  of  nwaois,  880. 
boundanet  of  manor  cannot  be  tried  in  action  on  the  game 

lawi,  881. 
see  Lord  of,-* 

MARRIAGE : 

what  good  at  common  law,  15. 

of  the  alterations  and  provisions  made  by  statute,  16  to  22. 

evidence  as  to,  in  action  for  adultery,  15. 

provisions  of  statute  of  frauds  relating  to,  836. 

MASTER  AND  SERVANT : 

of  actions  by  servants  against  their  masters  for  wages,  1098. 

where  master  mav  discharge  servant,  1099. 

of  master*s  liability  in  respect  of  contracts  made  by  his  sei^ 

vanto,  1100,  1. 
cases  on  this  point,  ib.,  1100,  1« 
in  what  cases  the  servant  is  a  witness  for  the  master,  without  a 

release,  1102. 
where  master  is  liable  for  negligence  or  unskilfulness,  1 103, 4,  ^ 
where  the  master  may  maintain  an  action : 

for  enticing  away  hts  apprentice  or  servant,  1105. 

for  beating  him,  1106. 

for  debauchine  his  servant  or  daojrhter,  ib. 

in  what  case  Uie  action  for  seduction  may  be  maintmned,  sod 
what  are  the  requisites  to  support  it,  1107. 

daughter  or  servant  is  a  competent  witness,  ib. 

courts  unwilling  to  disturb  tne  verdict  on  the  ground  of  ex- 
cessive damages,  1110. 

of  slander  spoken  by  master  of  servant,  1259  and  n. 

MAYORS: 

statute  relating  to  the  election  of,  1070. 

MEMBERS  OF  PARLIAMENT : 

wager  on  election  of,  1413.    See  Bribery. 

MEMORANDUM : 

day  stated  m  primft  facie  evidence  of  commencement  of  actioo, 

623  n. 
memorandum  indorsed  on  bond  to  be  taken  as  part  of  eonditioDy 

563. 
memorandum  in  policy,  927. 

MERCHANT: 

clause  relating  to  merchants  accounts  in  stat.  of  limitatioDs, 
142  n.    See  Factor. 

MESNE  PROFITS: 

action  for,  in  whose  name  it  may  be  brought,  752. 
of  the  evidence  after  judgment  upon  verdict  in  ejectment,  753. 
of  the  evidence  after  judgment  by  default,  754. 
how  far  judgment  in  ejectment  is  conclusive  evidence  of  plain- 
tiff's tiUe,  ib. 
of  pleading  the  statute  of  limitations,  ib. 


INDEX. 
MINORITY : 

•PA  InfiAncv 

MISREPRESENTATION,  985. 

MIXED  TITHES : 

not  wkhin  staU  2  fc  3  Edw.  6.,  1287. 

MODUS : 

for  part  of  a  {anD»  flood,  1310. 

may  be  giyen  in  evidence  on  nil  debet,  ib. 

MONASTERIES  : 

dissolution  of,  1296,  7. 

MONEY  HAD  AND  RECEIVED: 

action  for,  where  it  lies,  79  to  102,    See  Bankrupt. 

MONEY  PAID: 

where  action  for,  lies,  75. 

MORTGAGE : 

mortgagee  may  muntain  ejectment,  687. 

what  proof  necessary  to  support  the  action,  740,  L 
where  court  will  stay  proceedings  on  payment  of  principal 

and  costs,  687  n. 
where  mortgagee  may  distrain,  669. 
cannot  defend  as  landlord,  not  having  taken  possession,  715. 
where  statute  of  limitations  will  not  bar,  733,  4. 
suable  as  assignee,  487  n. 
mortgagor :  where  he  may  be  sued  oa  hb  personal  covenant^ 

though  bill  of  sale  void,  4&. 
mortgage  of  trader  continuing  in  possession  void 

as  against  creditors,  203. 
mortgagor  in  possession  is  not  entitled  to  notice 
to  quit,  706. 

MUTUAL  CREDIT : 

in  bankruptcy,  242,  3w 

MUTUAL  DEBTS : 

may  be  set  off,  149. 


NAME: 

true,  as  to  marria^,  18. 

NEGLIGENCE : 

of  attorneys.  170. 
of  carriers,  397. 

NEGLIGENT  ESCAPE : 

what  is  considered  as  such,  606. 
NE  UNQUES  ACCOUPLE,  281 

bailiff,  4. 
receiver,  ib* 

NEW  ASSIGNMENT : 

where  necessary,  1331. 
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NEWSPAPERS : 

statute  leladng  to  printers  of,  1050. 

NIL  DEBET : 

may  be  pleaded  to  debt  for  leQt,  599. 

actioa  on  2  A  3  Bdw.  6.  fer  Bot  aattiiif  forth 
tithe.  1308. 
what  may  be  giyen  in  evidence  imdeff,  602»  3  n. 

NIL  HABUIT  IN  TBNEMENTI8 : 

where  lease  is  by  indenture,  phdntiflf  may  demur  to  this  plea, 

unless  want  of  title  appear  on  declarationt  513. 
cannot  be  pleaded  to  action  for  xm  and  oceupatioii,  1402,  3l 

NON  ASSUMPSIT:  119. 
infra  sex  annos,  135. 

NON-CLAIM: 

in  what  cases  a  bar,  724. 

NON  DIMISIT : 

good  plea  in  repletin,  1199. 

NON  EST  FACTUM : 

what  may  be  given  in  evidence  under  it,  when  pleaded  to  debt 

on  bond,  533. 
not  a  ^neral  issue  in  covenant,  517,  522. 
material  variance  between  deed  declared  on  and  deed  produced, 

may  be  taken  advantage  of  under  this  issue,  517. 

NONSUIT : 

of  judgment  of  nonsuit  before  and  after  iuue  joined  in  replevin, 

1  aU4. 

NOTE : 

of  bargun,  848. 

NOTES : 

brokers',  bought  and  sold,  173  n,,  850  n.  1421. 

NOTES,  PROMISSORY : 

definition,  369. 

common  law  doctrine  respecting  actions  on  promissory  notes, 
how  altered  by  stat,  3  &  4  Ann.  c  9.,  ib.  370. 

what  notes  are  within  this  statute,  371. 

whatnot,  372. 

bankers*  cash  notes,  376. 
nature  of,  ib. 

of  the  consideration,  377. 

in  what  case  want  or  illegality  of  consideration  may  be  insisted 
on,  ib.  378. 

stamp,  379. 

payment  of  note,  when  due,  must  be  demanded  within  a  rea- 
sonable time,  ib. 

days  of  grace,  380. 

mode  of  computation,  ib« 

notice  of  denult  of  payment  by  mdcer  most  be  given  by  in- 
dorsee to  prior  indorsers,  381. 

of  the  remedy  on  a  note  by  action  of  HBSHwpsit»  362. 
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of  ▼ariancea  between  note  declared  om^  and  note  pfodaeed  in 

evidence^  ib.  383* 
wbat  may  be  pleaded,  ib. 

of  the  evidence  neceBsarj  to  support  aotkni  on  taote»  384. 
by  payee,  ib. 
indorsee,  385« 

in  what  case  an  indorser  may  be  a  witness^  386* 
of  the  analogy  between  an  inlomed  note  and  a  bill^  387* 

NOTICE: 

of  action,  99  n* 

of  non  accepftiUlce  of  bill,  332,  3. 

of  nonpayment,  345. 

where  notice  may  be  presumed,  351. 
of  auctioneer's  conditions,  649  n.  ^ 

to  tenant  of  distress,  674* 
of  setoff  154  n. 

of  set-off,  cannot  be  given  with  plea  of  non  est  factum  in  cove- 
nant, 522. 
substribed  to  declaration  in  ejectment,  710. 
by  tenant  to  landlord  of  delivery  of  declaration  in  ejectment, 

715. 
of  the  notice  required  by  stat  24  G.  2.  c«  44,  to  be  delivered  to 

J.  P.  before  action  brought,  901,  2. 
requisites  of  this  notice,  ib.  n« 
of  notices  by  carriers,  that  they  will  not  be  responsible  beyond 

a  certain  sum,  393, 
form  of  these  notices,  394  n. 

what  notice  of  dissolution  of  partnership  is  required,  1137. 
notice  to  determine  composition,  1292. 

NOTICE  TO  QUIT : 

on  tenancies  from  year  to  year,  half  a  year's  notice  to  quit  must 

be  given,  693. 
no  distinction  between  land  and  houses,  694. 
how  the  notice  must  be  given  where  tenant  holds  over,  695. 
where  tenant  holds  under  a  void  agreement,  696. 
where  tenant  enters  upon  the  different  parts  at  different  times,  ib. 
requisites  of  notice,  698. 

forms  of  notices  which  h'avie  been  holden  good,  699. 
need  not  be  directed,  700. 

wbat  shall  be  considered  as  evidence  of  service,  701. 
landlord  maj  ^ve  nolite  by  subsequent  acknowledgment  of  the 

tenancy,  ib, 
^taJ^  where  notice  to  quit  is  n6t  neee^^,  705. 
in  the  case  of  mortgages,  706. 

Nt) DUM  PACTUM : 

assumpsit  will  not  lie  on,  45  n. 

NtJL  TIEL  RECORD :  577, 592. 

NUSANCE: 

case  lies  ibr  nusance  to  habitation  or  land,  1112. 
e.  g.  for  darkening  windows^  ib. 
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« 

twenty  yeui*  eoioymeiit  of  lights  suflteient  to  maintain  action 

for  obstnicting  them,  11 13. 
not  neceasanr  to  shew  total  privation,  1 1 15* 
instances  of  nosance  for  which  an  action  may  he  maintained, 

1116. 
to  support  an  aetion  for  nnsance  in  puhlic  highway,  plaiotiff 

must  shew  special  damage,  1117. 
and  that  he  was  using  ordinary  caution,  ih. 
what  shall  be  deem^  such  special  damage  as  will  maintain  an 

action,  1118. 
case  lies  for  not  repairing  highway,  where  special  danu^  1 1 19. 
case  lies  against  tithe  owner,  for  suffering  tithes  to  remain  on 

the  land  an  unreasonable  time,  ib. 
action  for  nusance  may  be  bioi^ht  by  reveisicQer  or  tenant  in 

possession,  1122. 
or  alienee,  ib. 

tenants  in  common  may  join,  ib. 
peison  erecting  nusance,  or  his  alienee,  is  liable,  ib. 
of  the  evidence  necessary  to  support  an  action  for  a  nnsance, 

1123. 
of  the  general  issue,  and  what  may  be  given  in  evidence  under 

it,  ib.,  1124. 

o. 

OBLIGATION  OR  BOND : 

debt  on,  531. 

bond  from  party  replevying,  1176. 

OBLIGEE : 

release  by,  561. 

OBLIGOR : 

how  one  of  two  obligors  sued  must  plead,  537. 
release  to,  ib, 

OFFICE : 

staL  against  sale  of  offices,  545. 

what  offices  are  within  this  statute,  ib.  546. 

excise,  though  no  part  of  the  revenue  at  the  time  of  making  this 
statute,  yet  withm  the  mischief,  547. 

bond  given  by  officer  for  securing  all  the  profits  to  person  ap- 
pointing, is  void,  546. 

so  Dond  to  surrender  when  peison  appointing  chooses,  ib. 

OFFICER : 

officer  in  the  army  may  justify  even  maiham  foi  disobeyii^ 
orders,  flagrante  hello,  35. 

assumpsit  does  not  lie  against  excise  officer  for  recovery  of  duties 
which  he  has  paid  over,  but  otherwise  if  not  paidover,  89  n. 

whether  excise  officer  is  entitled  to  a  month's  notice  before  ac- 
tion brought,  99  n. 

where  peace  officer  may  justify  an  arrest,  911. 

of  justifications  by  officers  how  pleaded,  33,  4,  907. 

parish,  liabihty  of  for  casual  poor,  57, 1419. 
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OPTION: 

of  determining  lease,  442  n. 

OVERSEER: 

whether  promise  made  by  overseer  to  pay  for  cure  of  pauper  is 
binding,  57, 

liable  to  refund  money  illegally  received  for  maintenance  of  bas- 
tard chfld,  though  he  has  paid  it  over  to  successor,  90  n. 

entitled  to  the  protection  of  stat.  24  G.  2.  c.  44.  s.  6.,  904  n. 

trespass  will  not  lie  against  overseer  who  distrains  for  poor* 
rate,  1323. 

OWNER: 

reputed,  203,  2. 

OYSTERS : 

right  to  dredge  for,  815. 

PARCENERS : 

ejectment  by,  707. 

must  join  in  an  avowry  for  rent  arrear,  1199. 

PARENT  AND  CHiId  : 

parent  may  justify  assault  in  defence  of  child,  31. 

may  chastise  his  child  moderately,  35. 

may  maintain  action  for  seduction  of  dai^hter,  1106. 

PARISH: 

officers,  liability  for  accident  to  casual  poor,  57,  1419* 

PARISH  REGISTERS: 

proof  of  birth,  &c.  741. 

PARLIAMENT : 

see  Bribery. 

PARSON : 

see  Tithes. 

PARTICULAR : 

of  demand,  361, 2,  369. 

PARTNER: 

may  accept  bill  drawn  on  firm  if  on  joint  account,  290,  !• 

may  pass  the  partnership  interest  in  bill  by  indorsement,  291. 

but  secus,  if  creditor  knows  that  it  is  without  consent  of  the 
other  partners,  ib. 

after  bankruptcy  of  one  partner,  bill  must  be  indorsed  by  sol- 
vent partner  and  assignees  of  bankrupt,  291. 

assumpsit  lies  on  express  promise  to  pay  balance  struck  after 
dissolution,  441  n. 

participation  of  profits  and  loss  is  necessary  to  constitute  a  part- 
nership as  between  the  parties,  1125. 

where  there  is  a  partnership,  as  between  the  parties  and  stran- 
geiB,  the  law  will  presume  that  they  are  partners  inter  se,  1 126* 


ININIX. 

in  respect  of  creditors,  he  who  takes  a  moiety  of  profits  shall 

be  liable  to  losses,  1127. 
although  an  agreemeDt  may  coDstitute  a  partnership  as  betveen 

the  parties  and  strangers,  yet  it  mny  not  have  that  ^ect  as 

between  the  parties  themselves,  ib. 
one  partner  cannot  execute  a  deed  for  another,  without  a  paiti« 

cular  power,  1129. 
but  one  partner  may  bind  another  by  the  acceptance  of  a  bill,  ib. 
a  new  partner,  however,  cannot  be  bound  in  this  manner  for 

debt  of  old  partner,  ib. 
one  partner  cannot  pledge  the  security  of  another  for  bis  own 

private  debt,  1130. 
in  whom  the  property  in  partnership  effects  is,  when  one  partner 

becomes  a  bankrupt,  ib. 
authority  of  one  partner  to  draw  bills  to  charge  another  is  only 

an  implied  autnorit^,  ib. 
solvent  partner  may  dispose  of  partnership  effects,  1131. 
how  partners  ought  to  sue,  1 133. 
what  notice  oWht  to  be  given  of  a  dissolution  of  partnership, 

1137. 
a  person  who  suffers  his  name  to  be  used  in  a  firm,  if  do  part- 
ner, may  be  a  witness  for  the  firm,  1138. 
effect  of  act  of  bankruptcy  by  one  paftner,  137$. 
insurance  by  partners  iJleg^U  649  5, 937. 

PARTY : 

assumpsit  cannot  be  maintained  by  person  not  party  to  agree- 
ment, 52,  3. 

party  bringing  oovenant  on  deed  poll  must  be  nanied  therein, 
440,  1. 

PATRON  .- 

of  bonds  given  by  clerks  to  patrons,  550,  1. 
special  bond  to  resign  when  one  of  two  brothers  should  be 
capable,  holden  bad  in  D.  P.,  Fletcher  v.  Lord  S(Kidefty.idi. 

PAWN: 

where  trover  lies  by  and  against  pawnee,  1379* 

PAWNBROKER: 

trover  lies  against  for  goods  stolen,  1372. 

PAYMENT: 

by  bill,  73  n. 

good  plea  in  assumpsit,  133. 

where   several  demands,  pttrty  paying  may  apply  it  as  he 

pleases  at  time  of  payment^  io* 
of  payment  of  money  into  court  in  actions  against  carriers,  411. 
ana  in  covenant,  523. 

jnrhere  pavment  may  be  pleaded  to  debt  on  bond,  556. 
cf  plea  of  payment  at  the  day,  and  after  the  day,  557,  8. 
if  bond  has  lain  dormant  twenty  years^  payment  presumed,  558. 
origin  of  this  doctrine^  558  n. 
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PEDIGREE : 

hearsay  evidence  admissible  as  to  pediirees,  742* 

hence  declarations  of  members  of  family  are  evidence  as  to  pe« 

diffree»  ib.    See  Hearsay, 
but  declarations  must  be  atite  litem  motam,  743. 
husband  to  be  considered  as  member  of  wife'sbmily,  ib. 

PENAL  STATUTES; 

rules  relating  to  actions  on«  621. 

how  to  lay  the  venue  in  actions  on,  625  n. 

PENALTY : 

on  bonds  with  penalty  conditioned  for  payment  of  money  only ; 

principal  interest*  and  costs  onlyt  axe  recoverable  by  stat 

4  Ann.  c.  16.  s.  13.  579  n. 
infancy  maybe  pleaded  to  bond  with  penalty,  555. 
so  to  liond  ccmditioned  for  payment  of  interest,  557. 

PENDENTE  LITE: 

administration,  767. 

PENSION,  1304. 

PEREMPTORY  MANDAMUS : 

where  grantable,  1094. 

PERFORMANCE : 

how  pleaded  where  covenants  in  the^ffirmative,  520. 

negative,  ib. 
must  be  pleaded  m  terms  of  covenant,  521. 

PERILS : 

insured  against,  927. 
of  the  sea,  941. 

PERJURY : 

persons  convicted  of,  incompetent  witnesses,  860. 

but  may  be  restored  to  their  competency  by  pardon,  if  indicted 

at  common  law ;  but  otherwise  if  indicted  on  statute  640, 860. 
copy  of  judgment,  entered  ufoa  a  verdict  of  conviction,  must  be 

produced,  860. 
PEW : 

annexed  to  house  bv  ftcul^  or  proseripliQa,  11 14n. 

how  presumption  of  prescriptive  c^^t  lo  pew  may  be  rebutted, 

ib. 
extraparochial  persons  cannot  claim,  ib. 

PILOT: 

necessity  of  having,  1011. 
statutes  relating  to,  1101  n. 

PISCARY : 

see  Fishery. 

PLEADING : 
in  account,  4. 
before  auditors,  6. 
in  adultery,  13, 14. 
assault  and  battery,  30. 
in  assumpsit,  119  to  161. 
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M  hankntplejf :  231. 
tn  cotenmU:  509  to  522. 
mciebf ,  on 6omI ;  533 lo  567. 

m  haU  bond,  576  to  578. 

on  IomI  of  OMOsilor  ajfUMj^  Mr, 
riens  per  descent,  585. 

/or  rmil,  599  to  602. 

agamit  sheriff  for  eioapef  616. 
moelumf/otnuMonjMNaZitaMM:  627. 

nondetmeti  658. 
mgectmtnt: 

andent  demeine,  within  wbat  time  ittaaft  be  pleaded* 

720. 
hjf  exeentan : 

ezecoton  may  plead  same  plea  that  tertatormigfat,  787. 
plene  admtnistraTit,  oiitftanding  judgment,  or  booii— 

how  pleaded,  ib. 
executor  may  plead  ontatanding  judgment,  recorered  in 

debt  on  nmple  contract,  788. 
aemal  admimatiatora  mav  plead  outstanding  judgment 

recovered  against  one,  id. 
of  the  replication  to  pint  on  outstanding  judgment*  how 

pleaded,  789. 
in  the  case  of  U&e  statute  of  limitations,  as  against  eae* 

cutor,  the  six  years  are  computed  from  the  time  when 

action  first  accrued  to  testator,  790. 
how  computed  in  case  of  administration,  ib. 
difference  between  executor  and  administrator  in  setting 

forth  a  right  of  retainer,  791,  2. 
in  quo  warranUo : 

statute  of  limitations,  1161. 
wi  Ttpuvm ! 

in  abatement— cepit  in  aKo  loco,  may  condnde  with 

prayer  of  judgment  that  count  maty  be  quashed* 

1189, 1190. 
ofthe  general  issue,  non  cepit,  1190. 
of  avowries  for  rent  anear,  1197. 
pleas  in  bar,  1199. 
property,  1200. 
statute  of  limitationsi  1201. 
set-off,  1201. 

general  issue,  1259. 
statute  of  limitations,  1253. 
tn  4idionon«fat./or  not  aetthigfofik  tUhe$: 

nil  debet,  not  guilty,  statute  of  limitations,  1308. 

general  issue,  1300. 
accoidandsatisfiBustion,  1302. 
liberum  tenementum,  1303. 
estoppel*  1306. 
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license,  1307. 

process,  1310, 

right  of  way,  131 U 

tender  of  amends,  1321. 
m  trover : 

general  issue  and  statute  of  limitations,  135h 
t»  actum  for  tue  and  occupation : 

defendant  cannot  plead  nil  habuit  in  tenementis,  1372. 

PLEDGES: 

at  common  law  and  by  statute  in  replevin,  1176. 

PLENE  ADMINISTRAVIT: 

plea  of,  792. 

POLICY: 

actions  cannot  be  maintained  on  contracts  which  violate  public 

policy,  62,  1382. 
of  insurance,  nature  of,  915. 
is  a  simple  contract,  917. 
may  be  altered  by  consent,  ib.  n. 
how  to  be  construed,  933. 
of  the  different  kinds  ofpoKaes^  918. 
of  the  essential  parts  of  a  policy^  919. 
see  Insurance. 

POLL: 

copy  of  poll,  admissible  637. 

PONE : 

writ  of,  1167. 

POOR  AND  POOR  RATE: 

overseer  of,  Kable  for  surplus  of  money  received  by  him  for 
maintenance  of  bastard,  though  .he  has  paid  it  over  to  his 
successor,  90  n. 

avowry  by  overseer  under  43  Eliz.  c.  2.  for  a  poor  rate,  1189  n« 

by  Stat.  17  G.  2,  c  38.  party  distraining  for  poor  rate  is  not  to 
be  (leemed  a  trespasser  ab  initio,  for  any  irregularity  in  war- 
rant of  appointment,  of  distress,  or  in  the  rate,  688. 

beasts  of  the  plough  are  distrainable  for  poor  rates,  676  n. 

POSSESSION : 

justification  in  defence  of,  32. 

tortious  possession  sufficient  to  maintain  trespass,  1289. 

right  of  possession  must  concur  with  right  of  property,  in  order 
to  mamtain  trover,  1336. 

but  right  of  possession  is  sufficient,  without  having  had  actual 
possession,  1337. 

party  cannot  maintain  ejectment  without  having  been  in  pos- 
session, or  clothed  with  right  of  possession,  at  time  of  ouster, 
693. 

how  to  proceed  in  ejectment,  upon  a  vacant  possession,  718. 

what  shall  be  deemed  vacant,  719L 

uninterrupted  adverse  possession  for  twenty  years  will  bar  eject- 
ment, 738. 
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where  party  may  defend  himself,  though  twenty  yeats  have  nm 
against  him  before  taking  possession,  738. 

not  accounting  for  rent  received  for  all  the  premises  is  not  such 
an  adveise  possession  as  will  bar  tenant  in  common,  740. 

right  of  entry  within  21  Jac.  I.  c.  l6.  must  be  such  as  is  accom- 
panied with  right  of  possession,  739* 

POUND-BREACH: 

action  lies  for,  675. 

PRECEPT: 

not  necessary  to  shew  return,  636. 

immaterial  variance  between  precept  alleged  and  proved,  697* 

PREFERENCE: 

voluntary,  fOd. 

PREMIUM: 

where  assured  is  entitled  to  a  return  of,  1092. 

PRESCRIPTION: 

prescriptive  rieht  <5f  common  is  suspended  only,  by  taking  a 

lease  of  the  land  for  years,  430. 
common  appendant  ought  not  to  be  clumed  by  prescription, 

431  n. 
prescription  for  common  for  cattle  levant  and  oouchant  on  me&-> 

suage,  cum  pertinentiis,  is  good,  433. 
but  not  if  messuage  has  not  land  or  curtilaee  belonging  to  it,  ib. 
party  prescribing  for  common,  in  right  of  a  particular  estate, 

may  call,  as  a  witness,  a  person  ^0  claims  common  in  the 

same  place,  440,  1178  n. 
prescription  for  common  for  sheep  is  supported  by  evidence  of 

a  rieht  of  common  for  sheep  and  cows,  1 1 80. 
but  where  party  prescribes  tor  exclusive  right  of  fishing  over 

four  places,  proof  of  the  right  of  fishing  over  three  of  the 

four  places  will  not  support  the  right  claimed,  815* 
prescription  for  a  right  of  common,  generally,  not  supported  by 

a  finding  that  party  has  right  of  common,  paying  id.  for  it, 

1180. 
inhabitants,  as  such,  cannot  prescribe  for  profit  in  anothePs  ami, 

1 179. 
copyholder  must  prescribe  in  the  name  of  lord,  except  when 

claiming  common  in  the  soil  of  the  lord,  1 194^. 

of  claiming  a  right  of  way  by  prescription,  how  pleaded,  1343. 

PRESUMPTION : 

of  payment,  as  to  bond,  338,  9* 

unaer  an  adverse  enjoyment  of  lights,  1 113. 

or  water,  1113  n. 

PRIORITY : 

when  it  may  be  inquired  into,  SOI. 

PRISON : 

keepers  of  prisons  shall  give  to  persons  desirous  of  charging  a 
person  in  execution  a  note,  in  writing,  of  persons  in  their 
custody,  by  sUt.  8  fir  9  W.  3.  c.  S7.  «•  9.>  609>  610. 
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•och  note  is  evidence  of  penons  being  in  custody  at  that  ttme» 
6lQ. 

PRIZE: 

action  will  not  lie  where  imprisonment  is  merely  in  consequence 

of  taking  a  ship  as  prize,  897* 
provisions  of  Prize  Act  (43  O.  3.  c.  l60.)  relating  to  salvage, 

946. 

PROBATE : 

what  executor  may  do  before  probate,  76l. 

probate  unrepealed  cannot  be  impeached  in  temporal  courts,  76s» 

probate  is  only  legal  evidence  of  will  of  personalty,  793. 

PROCESS : 

justification  under,  34. 

of  the  difference  between  justifications  under  process  by  party 

to  the  cause,  or  stranger,  and  officer  executing  process,  907»  3. 
final,  not  necessary  to  allege  it  returned,  but  secus  as  to  mesne, 

908  n. 
of  inferior  courts,  justifications  under,  909* 
of  foreign  court,  910. 

ought  to  describe  party  against  whom  it  is  issued,  ib. 
where  officer  may  justify  breaking  open  doors  for  execution  of 

process,  1338* 

PROCLAMATIONS: 

of  fine,  how  proved,  738. 

PROFERT  : 

plaintiff,  in  covenant,  must  make  profert,  492* 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or  acci« 

dent,  ib.  n. 
so  where  deed  has  been  destroyed  by  fire,  ib. 
where  profert  is  made  in  declaration,  deed  must  be  produced,  ib. 

PROPERTY  : 

absolute  or  special^  necessary  to  maintain  trover,  1356. 
nature  of  ab«Dlute,  1357* 

right  of,  must  be  complete  to  maintain  trover,  1360* 
special,  defined,  1362. 
cases  illustrating  the  nature  of,  ib. 
where  vests  in  purchaser,  405. 

PROTEST: 

evidence  of,  365,  6. 

PROVISO: 

defcadaat  must  set  fartb  promo  in  deed  operatii^  in  his  fa* 

vour,  494. 
sflving  protrisomay  Be  givM  in  evidence  on  general  issue  kk  ac* 

tioB  00  penal  statutes,  627« ' 
what  will  amount  to  a  forfeiture  of  a  lease  cotitahiiBg  prova^ 

aphist  alienation^  471* 
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Q. 

QUAKERS: 

of  recoTering  tithe  against,  1965. 

QUIET  ENJOYMENT: 

covenant  for  quiet  enjoyment  does  not  extend  to  entries  by 

•trangersy  464. 
how  the  declaration  must  be  framed  for  breach  of  such  cove- 

nant»  466. 
in  what  manner  the  averment  of  title  in  party  evicting  ought  to 

be  made,  ib. 
cases  illustrating  this,  466  to  470. 

QUOD  COMPUTET. 

judgment  of,  5. 

QUO  WARRANTO: 

information  in  nature  of^  1140. 

R. 

RASURE : 

rasure  of  deed  may  be  given  in  evidence  on  non  est  factum, 

30«,  517. 537. 
of  the  rasure  of  a  bill  of  exchange,  302. 

REASONABLE  TIME : 

as  to  notice  of  dishonour  of  bill,  326, 347* 
abandonment,'  957* 

RECAPTION:  6l0. 
plea  of,  6l6. 

RECEIPT: 

last  receipt  is  preaumptive  evidence  that  rent  due  before  has 

been  paid,  599* 
but  a  receipt  is  not  conclusive  evidence,  that  party  signing  it 

has  actually  received  the  money,  85. 
receipt  of  rent  is  evidence  of  subsisting  tenancy,  695. 
RECEIVER : 

how  chargeable  in  account,  2. 

plea  by,  4. 

receiver,  appointed  by  Court  of  Chancery,  is  an  agent  within 

Stat.  4  G.  £•  c.  28.  and  may  give  taiant  notice  to  deUver  up 

possession,  595  n. 
where   land  is  in  possession  of  receiver,  ejectment  must  be 

brought  with  leave  of  the  Court  of  Chancery,  693. 
RECOGNIZANCE : 

in  what  order  debts  due  on  recognizances  ought  to  be  paid  by 

executor,  771,  3  n« 
recognizance  not  enrolled  is  considered  as  a  bond,  773  n. 

RECORD  : 

debt  lies  upon  record,  527. 


1ND£X* 

ofthepleaof  nnltieliecord,  591. 
how  tned«  ib. 

of  the  replication  of  nul  tiel  record,  577* 
how  it  must  coDcIude,  ib. 
of  j  udgment  thereon,  ib . 
where  record  inter  alios  is  evidencci  ll66» 
RECTORY : 

in  ejectment  for  rectory,  what  must  be  provedi  741. 

REENTRY : 

provisions  of  statute  relating  to,  for  non-payment  of  rent,  7 1 6.' 

REGISTER: 

register  evidence  of  a  marriage,  15. 
omission  in  entry  will  not  affect  validity  of  marriage,  33* 
register,  or  examined  copy,  is  evidence  to  prove  christenings  or 
burials,  741,  8* 

REGISTRY  : 

what  proof  necessary  in  trover  for  certificate  of  ship*s  registry, 

1389. 
what  ships  are  entitled  to  be  registered,  12l6* 
where  ship  loses  privileges  of  British  ship,  1216,  7* 
who  may  be  registered  as  owners,  1218. 
at  what  place  ship  shall  be  registered,  12 IQ. 
what  ships  must  be  again  registered,  1220. 
of  the  requisites  of  the  certificate,  1220. 
what  is  required  on  the  part  of  the  owners  to  obtain  registry, 

1221. 
of  the  transfer  by  bill  of  sale,  1224. 
when  and  how  registry  de  novo  is  to  be  made,  1229* 
what  is  required  uponchan^  of  master,  1232. 
penalty  for  detention  of  certificate,  1232« 
evidence,  1234. 

RELEASE: 

where  it  may  be  eiven  in  evidence,  120,  1134. 

form  of  plea  of  release  puis  darrein  continuance,  134* 

of  the  plea  of  release  to  debt  on  bond,  56 1. 

fraud  may  be  replied,  ib.  n«  . 

release  by  one  oi  several  obligees  will  bind  all,  ib. 

so  a  release  to  one  of  sevetal  obligors  may  be  pleaded  by  the 

others,  ib. 
whether  such  release  be  by  deed  or  operation  of  law,  ib. 
if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law, 

562. 
covenant  not  to  sue  will  operate  as  a  release  by  constructioa 
,  only,  ib. 
covenant  not  to  sue  must  be  perpetual,  in  order  to  enure  as  a 

release,  563. 
release  of  all  actions  will  not  discharge  covenant  before  breach, 

521. 

whether  creditor  or  legatee  having  executed  a  release  was  a 
good  witness  to  support  a  will  before  the  stat.  25  G«  2*  c.  6., 
S6o. 
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RENT :  ' 

debt  for  rent  ofrear : 

lies  at  common  law  on  lease  for  years  or  at  will,  A99. 

lies  by  statute  oq  lease  for  life,  though  life  is  continuingy 

59«,  3. 
lies  by  statute,  by  executor  of  .person  seised  of  rentF'ser- 

vice,  &c.  in  fee  tail  or  for  life,  593. 
against  whom  the  action  must  be  brought,  ib. 
lessee  for  years,  having  assigned  term,  may  sue  for  rent 

reserved,  ib. 
tenant  wilfully  holding  over,  after  notice  by  laodloid,  for* 

feits  double  the  yearly  vahie  of  the  laod^  by  staC  4  G,  2. 

c.  88.,  ib.  594,  5. 
constructton  of  this  statute,  594  n. 
action,  on  this  statute  may  be  brought  by  one  tenant  in  com- 
mon without  companion,  595. 
action  on  this  statute  may  be  brought  after  a  recovery  in 

ejectment,  ib. 
tenant  not  delivering  up  possession  after  he  has  given 

notice  to  quit,  forfeits  double  rent,  by  stat.  U  G.  2. 

c.  19.  &^9  7- 
tenant  for  a  year  within  this  statute,  ib.  n* 
of  declaring  in  debt  for  use  and  occupation,  599. 

of  the  pleading  m  debifor  rent  arrean  599  to  602* 

or  the  evidence,  609. 
rent  reserved  by  parol  is  in  equal  degree  with  bond  debt  in  the 

administration  of  estates  Iw  executors,  773  n.    ^ 
see  Distress  ""Landlord  and  Tenantr^Notice  to  Quit. 

REPAIRS: 

covenant  to  repair,  453. 

heir,  though  not  named,  may  sue  on  a  covenant  for  not  repair* 

ing,  474. 
heir  may  recover  daaiages  for  not  repairing  in  tine  of  ancestor, 

475. 
plea  by  heir  claiming  to  retain  money  laid  oat  in  repairs,  where 

bad,  588. 
disbursements  for  repairs  cannot  be  gii^n  in  evideoee  on  nil 

debet,  603  n. 

REPLEVIN: 

lies  on  any  tortious  taking  of  goods,  as  well  as  a  taking  by 

distress,  1179. 
butnot  taking  things  affixed  to  the  freehold,  1 173. 
of  the  inconveniencies  attending  the  proceedings  in  replevin  at 

common  law,  1173* 
how  remedied  by  stat.  of  Marlebridge,  1 174. 
how  to  proceed,  where  defendant  claims  property,.  1182. 
of  the  different  forms  of  writs  for  the  removal  of  proceedings 

out  of  inferior  into  superior  courts,  1 183. 
what  prope^  the  plaintiff  ought  to  have  to  maintain  replevin^ 

1185« 


where  husband  may  sue  alone»  879»  n86. 
of  the  didaraiion :  1 186. 

of  pleas  in  abatement,  U89« 
see  Judgment— Pleading8---Co8t8« 

REPLICATION: 

of  replying  de  injuria  iu&  propria  absque  tali  causa  to  son 

assault  demesney  38. 
of  the  meaning  of  this  replication,  when  pleaded  to  a  plea  of 

license,  1336. 
where  defendant  insists  on  a  matter  of  interest,  de  injuna  sua 

propria  cannot  be  pleaded  or  replied,  1200,  1347. 
of  replying  to  the  plea  of  liberum  tenementum,  1333. 
plaintiff  may  traverse  the  command,  ib. 

REPUTED  OWNER :  209. 
see  Bankrupt. 

RESCUE : 

definition,  1210. 
remedy,  ib. 
evidence: 

1.  the  original  cause  of  action,  ib. 

2.  writ  and  warrant,  ib. 

3.  manner  of  arrest,  ib. 

what  constitutes  an  arrest*  ib. 

of  executing  process  on  Sunday,  121 1. 

4.  damage  sustained,  1212. 
for  rescue  of  distresses,  see  Distress. 

RESIGNATION : 
bond,  xii.,  550,  1. 

RESIDENCE ; 

of  corporator,  1089. 

RESPONDENTIA: 

nature  of  the  contract,  1029,  1030. 

difference  between  bottomry  and  respondentia  and  a  loan,  1029. 

statutes  relating  to  money  lent  upon  respondentia,  1030. 

RETAINER :  ' 

may  be  given  in  evidence  on  plene  administravit,  794. 

of  the  right  of  retainer  by  an  executor,  791* 

executor  de  son  tort  cannot  retain,  799. 

see  Lien.  ^  ^ 

RETURN : 

of  premium,  1022* 
of  process,  907  n. 

REVERSION : 

assignee  of  reversion  may  enter  for  non-payment  of  rent,  fcc., 

or  bring  covenant  by  stat.  32  H.  8.  c.  34.,  476. 
assignee  of  part  of,  may  sue  in  covenant,  476. 
may  talce  acmntage  of  estoppel,  514< 

REVOCATION : 

see  Will. 
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RIENS  INARREAR: 

good  plea  to  debt  for  rent,  609* 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  arrear,  120(1. 


\ 


s. 


SAILING: 

with  convoy,  warranty,  994. 

SALE : 

action  cannot  be  maintained  for  price  of  goods  sold  upon  ciedilt 

until  the  time  for  credit  is  expired,  73,  4* 
doctrine  relating  to  the  sale  ana  warrantv  of  horses,  646. 
in  whom  the  property  is  upon  the  sale  ot  eoods,  136o. 
under  what  circumstances  vendor  may  resell  his  goods,  ih» 
sale  is  complete  by  delivery  of  goods  to  carrier,  405. 
under  what  circumstances  innkeeper  may  sell  hone  left  in  fab 

stable,  1392  n. 
bill  of,  requisites  of,  to  transfer  ^hip,  1934* 

SALVAGE : 

of  the  rate  of  salvage  as  settled  by  the  last  prize  act,  946. 
persons  preserving  goods  which  have  been  abandoned  at  sea  are 
entitl^  to  a  compensation,  •  1382,  3. 

SCANDALUM  MAGNATUM: 

of  the  remedy  for  this  injury,  1247. 
how  to  declare,  1247« 

words  actionable  in  the  case  of  a  peer,  which  would  not  be  in 
the  case  of  a  commoner,  1248. 

SCIENTER : 

must  be  averred  and  proved,  643^  4. 

SEA  : 

of  plaintiffs  beyond  sea,  at  time  of  cause  of  action,  within  what 

time  they  may  sue,  148. 
defendants  beyond  sea,  at  time  of  cause  of  action,  may  be  sued 

on  their  return,  149* 
perils  of,  941. 

SEAMEN: 

of  their  wages : 

agreement  relatiikg  to,  must  be  in  writing,  1 235. 
must  specify  the  wages  and  voyage,  ib. 
and  must  be  signed  by  seamen  within  three  days,  ib. 
mariner  not  obliged  to  produce  the  written  agreement  in 

court,  1236. 
of  the  penalties  imposed  upon  seamen  for  desertioo, 

1236,  7. 
what  shall  be  deemed  desertion,  1236  n. 
of  ike  regulations: 

for  the  government  of  seamen  employed  in  the  coasting 

trade,  1237. 
for  preventii^  desertion  of  seamen  from  ships  trading  to 

the  West  Indies,  1238,  9. 
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ship-owners  must  not  advance  to  sealnen,  beyond  sea^ 
more  than  a  moieW  of  wages  due»  1240. 

freieht  the  mother  of  wages,  ib. 

if  ship  be  captured,  seamen  lose  their  wages,  1341. 

ship  seized  by  way  of  retaliation,  and  afterwards  restored^ 
cannot  be  considered  as  captured,  1249* 

where  impressed  seamen  is  entitled  to  wages  pro  taoto^ 
1243. 
of  ihA  Teimedie$  for  the  reeovertf  of  seamen* $  wagt$  : 

in  the  court  of  admiralty,  1344. 

and  at  common  law,  ib. 

SEA  WORTHINESS:  .    , 

implied  warranty,  1010. 

SECOND  DELIVERANCE: 

writ  of,  when  it  most  be  sued,  1203. 

in  what  case  it  operates  as  supersedeas  to  the  retomo  habendo,  ib« 

SEDUCTION : 
action  for,  1106. 

SEIZURE: 

owner  of  ship,  seized  as  forfeited,  cannot  mamtain  trespass, 

W8  n, 
hostile  seisure  is  not  necessarily  capture,  so  as  to  defeat  sea* 

men's  claim  for  wages,  1248. 

SENTENCE : 

of  council  at  war,  where  evidence,  35. 

sentences  of  foreign  courts  of  admiralty  are  conclusive  evidence, 
in  actions  on  policies,  upon  all  subjects  within  their  juris* 
diction,  1001. 

where  a  warraii|y  of  neutrality  shall  be  falsified  by  foreign  sen- 
tence, 1000,  I. 

but  these  sentences  must  be  legal  sentences,  1004. 
SEPARATION : 

effect  of,  between  husband  and  wife,  in  case  of  adultery,  19,  83. 

covenant  by  husband  in  case  of,  46s. 

SEQUESTRATION  : 

nature  of  this  proceeding,  193. 

SERVANT : 

see  Master  and  Servant. 

SERVICE : 

of  declaration  in  ejectment,  71 K 
of  notice  to  quit,  701. 

SET-OFF : 

at  common  law,  I49i  663* 

by  statutes,  ib. 

how  defendant  may  conclude  his  plea,  150. 

debts  must  be  mutual  and  due  in  same  right,  152,  567* 

in  cases  of  eiecutors,  152. 

cannot  be  of  debt  barred  by  statnte  of  limitations,  153. 


ctimot  be  of  a  penalty^  ib. 

reducing  demand  under  40i»  does  not  afiect  jurisdiction  of  so- 

Serior  court,  155. 
ebt  on  bond,  HGS  to  567. 

SHERIFF  : 

remedy  against,  for  escape, 

at  common  law,  604. 
by  statute,  ib. 
liable  for  escape'amr  recaption  on  escape  warrant,  6o6. 
must  appoint  deputies  to  make  replevins,  1174* 
liable  for  taking  insufficient  pledges,  1 180. 
extent  of  liability,  1181. 
cannot  be  made  a  trespasser  by  relation,  1 32 1  • 
cannot  justify  breaking  open  outward  door  to  execute  process, 

in  civil  suit,  1338* 
trover  lies  by  sheriff  against  person  taking  away  goods  seized  in 

execution,  1362,  3. 

SHIP : 

ship-owners  not  liable  for  embezzlement  by  mariners,  401, 402. 

nor  for  any  loss  exceeding  value  of  vessel  and  freight,  ib. 

nor  for  any  loss  by  fire,  401. 

nor  for  jewels,  &C  unless  the  value  is  specified,  ib. 

action  against  f  hip-owner  must  be  brought  by  consignee  of  goods, 

406. 
master  of  ship  has  no  lien  on  ship  for  money  expended  in  xe» 

pairs,  nor  on  freight  for  wages,  1385. 
sale  of  the  whole  of  a  ship  by  part-owner  is  not  equivalent  to 

destruction,  so  that  co-tenant  may  maintain  trover,  1376  n* 
master  of  ship  has  no  general  authority,  by  law,  to  sell  ship  or 

cargo,  1373, 
see  Insurance^— Registry. 

SIMONY  : 

statutes  relating  to,  548,  9. 

resmiation  Ixmds,   whether  general  or  sjpedal,  simoniacal. 
inetcher  v.  Lord  Sondes,  D.  P.  1827.  xii.  55'i.  n. 

SLANDER: 

scandalum  ma^natum,  1246. 
of  the  action  tor  slander,  ib. 

what  special  damage  sufficient  to  support  action,  1253,  4* 

in  what  case  two  persons  may  join  for  slander,  1254. 

where  the  republication  of  slander  is  actionaUe»  ib. 

of  the  declaratbn,  1255. 

meanine  of  the  term  innuendo,  125& 

office  of  the  innuendo,  ib. 

in  what  case  averment  of  coDof  uium  is  necessBry»  1957* 

jury  to  decide  whether  meaning  is  such  as  is  imputed 
by  the  nmuendo,  1258. 

evidence,  12$0» 

costs,  1261. 

s^  Pl^lkUogs^Ubel. 
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SOCIETY : 

one  member  of  amicable  loeiety  caaiiot  maintain  trover  against 
another  for  taking  away  a  chattel  belonging  to  the  society, 
1375. 
SOLVIT  AD  MEM,  AND  SOLVIT  POST  DIEW  : 

of  pleading  payment  at  common  law  and  by  statute,  556. 

SPECIALTY: 

assumpsit  will  not  lie  on,  441% 
exceptions  to  this  rule,  ib.  n. 

STABLE-KEEPER : 

liable  for  the  negligence  of  his  servants,  3d3« 

STAGEtCOACH  : 

pioprietor  oft  bow  far  liable  as  common  carrier,  388. 

see  Carrier. 

STAMP : 

amount  of  stamp  duties  on  bills  and  note3,  395,  6,  ?• 

on  polides  of  insurance,  931. 
atamp'muit  be  of  proper  denomination,  S98. 
where  new  stamp  is  required  on  bill  of  exchange,  299* 

on  policy  of  insurance,  933  n« 

STANDING  CORN : 

where  it  fpoes  to  devisee  of  land,  136?  n*  ^ 

STATUTE  MERCHANT  OR  STAPLE : 

in  what  order  to  be  paid  by  executors,  77 1« 

STATUTES : 

20  B.  3.  c.  4.  (stat  Merton)  approvement  of  common,  492. 
52 IL  3.  c.  4.  (stat.  Marlebridge)  driving  distress  out  of  county, 

673. 

unreasonable  distress,  679* 

c.  21.  who  may  take  replevin  of  distresses,  1 174. 

3  Edw,  h  c.  34.  (West.  1.)  scandalum  magnatum^  1246, 
6Edw.  1.  c.  1.  (stat.  Gloucester)  s.  2.  costs,  1207. 

13  Edw.  1.  stat  ]•  c.  2.  (Westm.  2.)  pledges  to  prosecute  in 

replevin,  1183,  4. 
writ  of  pone,  to  remove  plaint,  1183. 
second  deliverance,  1203. 
c*  11.  process  of  execution  in  account,  7. 

escape,  604. 
c  23.  account  by  executors,  3,  779* 
c.  46.  approvement  of  common,  422* 

4  Edw.  3.  c  7*  actions  by  executors.  777. 

25  Edw.  3.  s^.  5.  c.  5.  executors  of  executors,  3^  7^4,  779* 
31  Edw.  3.  stat.  1.  c.  11.  admmisttators,  3,  779.* 
34  Edw.  3.  c.  l6.  fine  and  non-claim,  7^4. 
45  Edw.  3.  c.  3»  exemption  from  tithes^  1288* 

1  R.  2.  c.  12.  escape,  605» 

2  R.  p  c.  5.  scandalum  m£^;natum^  1246. 

12  R.  2.  c.  2.  sale  of  ojfllces,  62. 

ell.  scandalum  magnatum,  1247* 

13  R.  2.  stat.  1.  c.  Id.qualification  to  kill  game,  878  n. 
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23  H.  6.  c.  10.  bail  to  sheriff,  667»  572. 
1  R.  3.  c.  7.  fine  and  non-claim,  724. 

3  H.  7.  c.  10.  costs— error,  1908. 

4  H.  7.  c.  24.  fine  and  non-claim ,  724,  5  n. 
1 1  H.  7.  c  20.  discontinuances  by  wife,  723« 

7  H.  8.  c  4.  recoveries — distress,  6G7. 
8.  3.  damages— costs,  1207. 
21  H.  8.  c.  5.  s.  3.  administration,  779  n. 

c.  11.  restitution  of  goods  feloniously  stolen,  1373. 
c.  13.  s.  5.  clergymen  trading,  181. 
c  19.  damages,  costs,  &c«  1207. 

27  H.  8.  c.  20.  tithes,  1296. 

28  H.  8.  c  15*  wilful  destruction  of  ship»— trial,  951  n. 

31  H»  8.  c.  13.  s.  21.  dissolution  of  religious  houses,  1296. 

32  H.  8.  c.  I.  Stat,  of  wills,  852. 

c.  2.  s.  3.  limitation  of  avowry,  1201. 

c.  7.  s.  7*  recovery  of  tithes,  1284, 

c.  28.  lease  by  tenant  in  tail,  723. 

c.  28.  s.  6.  act  of  husband---di8continuaDoe,  724. 

c.  33.  descent  tolling  entry,  721. 

c.  34.  covenant—- assignees  of  reversion,  476,  7. 

c  36.  s.  1.  fine  with  proclamations,  725  n. 

c  37.  8.  1.  debt  for  rent  service,  by  eiecutor,  593. 

c.  37.  s.  1,3, 4.  distress— personal  representative,  &c 

33  H.  8.  c.  39.  bond  to  the  king.  771  n.  (21). 
37  H.  8.  c.  9.  s.  3.  usury,  553. 

2  &  3  Edw.  6.  c.  13.  s.  I,  2,  3,  4,  5, 6.— tithes,  1286  to  ISOl. 

3  &  4  Edw.  6,  c.  3.  approvement,  422. 

5  8c  6  Edw.  6.  c.  16.  sale  of  offices,  62,  545. 

1  ^  2  Ph.  &  M.  c.  12.  driving  distress  out  of  hundred,  67s. 

8.  3.  delivery  of  distresses,  11 74. 

2  Ph.  ^  M.  c.  7.  sale  of  horses  in  market  overt,  1360. 
5  Eliz.  c.  9.  perjury,  860. 

13  Eliz.  c.  5.  fraudulent  conveyance,  586. 

c.  8.  usury,  553. 

c.  10.  s.  3.  church  leases,  1300. 

c.  20.  rector^s  lease,  1317. 
18  Eliz.  c  3.  s.  2.  order  of  filiation,  902  n. 

c.  5.  s.  K  informer,  626. 

s.  3.  compounding  penal  actions,  627* 
27  Eliz.  c  8.  error,  1248. 
31  Eliz.  c.  5.  s.  5.  limitation  of  actions,  621. 

c.  6.  simony,  548  to  550. 

c.  12.  sale  of  horses  in  market  overt,  1360. 
43  Eliz.  c.  6.  8.  2.  costs,  41,  2. 
1  Jac  K  c.  15.  8.  10.  summons,  898,  repealed. 

c.  21.  pawnbroker,  1372. 

c.  27.  8. 6.  qualification  to  kill  game,  878  n. 
3  Jac.  1.  c.  7.  s.  1.  attomies,  162,  3. 

c.  8.  costs  in  error,  1208. 
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S  Jac.  If  €•  IS.  s*  5*  qualificatioD  to  kill  deer,  878  n. 

c.  15.  8.  4*  costs,  155. 
7  Jac.  K  c«  5.  offices,  SO,  goj. 

c*  11.  8.  6.  qualification  to  kill  game,.  878  n. 
91  Jac.  1*  c.  4.  penal  actions,  634,  5. 

c.  19.  8.  5.  venue  in  actions  against  J.  P.  &c.  costs, 

28,  30,  900. 
c«  16.  Stat,  of  limitations,  s.  1,  S.  p.  799>  1151. 

8.  3.  p.  4,  14,  37*  135, 609,  606,  1201,  1353, 

1308. 
8.  4.  p.  145.  8.  5,  p.  11979  1349* 
8.  6.  costs^  1261.  s.  7.  p.  147>  1253. 
c.  17.  8.  8.  usury,  553. 
13  Car.  2.  C.  13.  8.  3.  usury,  553. 

c.  18.  navigation  act,  97,  1314,  1333. 
13  Car.  3.  Stat  3.  c.  1.  corporation  act,  1148. 
16  Car.  3.  c.  6.  wilful  destruction  of  ships,  1030. 
c.  7-  8.  3,  3.  gaming,  1409. 

16  &  17  Car.  3.  c,  8.  jeofails,  638,  1313. 

8.  l.viet  armis,  39* 
8.  3.  bail  in  error,  750. 
8.  4.  damages,  costs,  ib. 

17  Car.  3.  c.  7*  replevin — 1180,  1304,  6,  8. 

c.  8.  administrator  dt  bonis  noUf  765. 
33  Car.  3.  s.  6.  distress,  p.  667. 
33  &  33  Car.  3.  c.  9*  costs  39>  43,  1359. 

c.  35.  8.  3.  appointment  of  gamekeepeis,  880« 
8.  3.  qualification  to  kill  game,  878. 
35  Car.  3.  c.  3.  test  act,  1 146,  9. 

39  Car.  3.  c.  3.  8.  I.  statute  of  frauds,  830.  s.  3.  ib.  a.  3«  480, 

824. 
8.  4.  agreement,  48,  9*  172»  784,  834. 
8.  5.  p.  853.    8.  6.  p.  864.    8.  12.  p.  852. 
8.  17*  p.  842.    . 
c.  7*  8.  6.  Sunday,  897»  1211. 
30  Car.  2.  c.  7*  s.  2.  executor  de  son  tort,  775  n. 

2  W.  &.  M.  c  5.  8.  2.  sale  of  distress,  674. 

8. 3.  loose  com  and  hay— distress,  664* 
8.  4.  pound  breach— damages— -costs,  677. 

3  &  4  W«  &  M.  c.  12.  s.  24.  carriage  of  goods,  402. 

c  14.  devisee  chargeable  with  heir,  442,  588* 
8.  5.  liability  of  heir  after  alienation,  586. 
8.  6.  riens  per  descent,  586,  7. 

4  &  5  W.  &  M.  c.  18.  filing  informations,  1141. 

c.  20.  8. 2.  dogget  of  judgments,  772  n. 
c  23.  8.  4.  game-keepeiB,  881. 

8.  10.  costs,  1354. 
c.  24.  8. 13.  executor  of  executor,  775  n. 
7  &  8  W.  3.  c.  4.  Treating  Act,  640. 

c.  6.  8.  8,  9.  recovery  of  tithes,  1385. 
c  34.  tithes— quakers^  ib. 


8  &  9  W.  3.  c.  11.  8.  h  coite  on  neqltfteed,  40, 41,  1208, 1394. 

••  2.  toats  lit  enor,  1Q09. 
8.  3.  CDSte-^thei.  1295. 

8  ft  9  W.  9.  c.  1 1.  8.  4.  wilAil  ahd  ttidict6i»  treapaaa    corta, 

Ai,  1354. 
8.  8.  aaMigning  bretelieK'-'daiiiages— judg- 
ment, 579»  566,  1,  9. 
c.  97*  e8Ctipe,  60^,  6l3,  6l6. 

9  ft  10  W.  3.  e.  17-  bills  of  eicbange— protest,  399  to  339. 

8.  3.  lost  bills,  339. 
c  44.  East  India  Company,  monopoly,  981. 
11  ft  19  W.  3.  c.  9-  costs,  39  n. 
1  Ann.  Stat.  9.c  6.  s.  9.  escape,  6o6. 

c  9.  s.  4.  wilful  destnictioii  of  ships,  951  n. 

3  ft  4  Ann.  c.  9.  s.  1.  promissory  notes,  369»  370. 

8.  4.  0,  7,  8.  bills  of  ezcbaoige,  protest,  133, 
331,  9. 

4  Ann.  c.  l6.  s.  I.  exception— pleading,  99. 

8.  4.  pleading  several  matters,  698, 1191* 

8.  6.  7«  venire,  698. 

8.  8.  view,  1359. 

8. 19.  parent  of  bond,  556. 

8.  IS.  Dnngi&g  principal,  ftc  into  court,  666  lu, 

572  n.,  573. 
8.  l6.  bringing  action  after  claim,  692,  733. 
8.  19*  limitation  of  actions,  149.  ^ 
8.  90.  alignment  of  bail  bond,  573. 
8.  ^7*  a^cotmt,  9,  8, 6. 

5  Ann.  c  14.  8.  9,  3,  4.  game-— sale  of,  ftc  889  to  887. 

6  Ann.  xu  99.  s.  9.  Bimk  of  Enghmd,  987* 

7  Ann.  c.  19.  s.  3.  ambassador,  ftc.— -distress,  667. 

8  Anik.  c.  14.  8.  6,  7.  distress  after  lease  determined,  593,  670. 

9  Ann.  c.  6.  s.  57*  aisvranceg  ofA  mtirriages,  916  n. 

^c.  14.  gaming,  307»  544,  699,  1410,  141 1. 
c.  90.  8.  1,  9,  7«  mandamus,  1095,  6. 
8.  4;  qua  w^rrantb,  11 43. 
8.  5.  judgment— costs,  1 168. 
c.  65. 8.  1.  gamekeepers,  880. 
8.  9«  game — 8ale  df^  885. 
8.  3.  destroying  game  in  nigbt  time,  88A. 
ti  Ann.  Stat.  9.  c.  19.  simony,  550^  553. 

c.  16.  8.  1.  usuty,  308,  695. 

3  Geo.  I;  c.  It.  gainekeepets,  88I0. 

C.  13.  pilotage,  1019  n. 

c.  16.  8.  8.  death  of  sheriff,  6l5. 

4  Geo.  1.  c.  19.  wilftil  destruction  of  ships,  951  n. 

5  Geo.  1.  c.  6. 8.  3.  cOrportie  office,  1148. 
'6  €feo.  1.  c.  18. 8. 19.  tiuiuxance,  -64,  937* 

7  Geo.  1.  c.  91.  8.  9.  bottomry,  1030. 

8.  14.  pi!6(ag«^,  1019  d. 

8  Geo.  I.e.  19*  8.  f.  acGdtt  of  debt-^^nfe,  886. 

c.  94.  8.  7.  seamen's  wages,  1940. 


INDEX. 

1 1  Geo«  !•  c*  4*  election  of  mayors,  &c.  loyOy^l,  2$  3,  4* 

c.  29*  8.  69  7*  wilful  desttuction  of  slups,  95K 

c.  SO.  8. 43*  assurance  companies— pleading,  5 19  n*» 

977. 
2  Geo.  2.  c.  22.  s.  13.  set-off,  I49i  152,  522,  563,  1202. 
c.  23.  8.  23.  attomies  bill,  l64^  l68|  623  n. 
c  24.  bribery,  630,  633. 

c.  36.  s.  1,2,  7*  3,  9»  13.  seamen— wages,  1234,  to 

1237  n. 
s.  3,  5,  6.  penalties  for  desertion,  1236, 7. 

4  G.  2.  c  28.  s.  1.  tenants  holding  over  afternotice,  693, 4, 5. 

8.  2.  ejectment— entry  for  rent  arrear,  716. 
8.  4.  payment  or  tender  of  rent— stay  of  pro- 
ceedings, ib. 
8.  5.  rent  seek,  &e.— ^strte,  662, 670. 

5  G.  2.  c.  20.  pilotage,  1011  n.  1012  n. 

7  G.  2.  c.  8.  stock-iobbing  act,  312. 

c.  15.  liability  of  ship-owners,  400,  401. 

c.  20.  s.  1,  moTtgage*-4tay  of  proceedings,  687  n* 

8  G.  2.  c.  24.  8.  4.  5.  set-off,  160;  153,  563,  4,  ff,  6. 

9  G.,2.  c.  38.  bribenr,  634,  5. 

1 1  G.  2.  c.  19.  s.  7.  fraudulent  removal,  distress,  672  n* 

s.  8.  growing  crops,  £tc.  distress,  665,  672,  4. 
8.  12.  ejectment,  notice  to  landlord,  710* 
s.  13.  enabling  landlord  to  defend,  715. 
8.  14.  action  for  use  and  occupation,  1395. 
8.  15.  executor  of  tenant  for  life,  apportionment 

of  rent,  601, 778. 
8.  16.  deserting  premises,  688. 
8.  18.  donble  rent— distress,  ^96, 663,  703.  n« 
8.  19*  irregularity  in  distress,  678, 1374« 
8.  21.  general  issue,  1328. 
8.  22.  avowiy  for  rent  arrear,  1197* 
8.  23.  sureties  in  replevin,  1177. 

12  G.  2.  c.  13.  8.  5, 6.  attomies,  I64  n.,  168. 

13  G.  2.  c.  19.  horse-racmg,  1411. 

15  G.  2.  c.  13.  8.  5.  Bank  of  England^  287. 

17  G.  2.  c.  38.  8.  8.  distress  for  poor's  rate^-^respasser  ab  ini- 

tio, 678. 

18  O.  2.  c  34.8.  11.  horse-radng,  1411. 

19  0.  2.  c.  34.  8. 16.  8eizure-^-co8t9— damages,  1373* 

c.  37.  8. 1,  2,  3.  assurance  "^  interest,  1012,  1013, 
1408. 
8.  4.  re-assurance,  1012 
8.  5.  bottomry,  1030. 

21  G.  2.  c.  28.  8.  3.  carriage  of  goods,  402. 

22  G.  2.  c.  47.  s.  6.  Southwark  Court  of  Requests*  Act,  155  n. 

23  G.  2.  c  33. 8. 19.  suggestion— costs,  155, 161. 

24  G.  2.  c.  18.  8.  3.  venire,  628. 

c.  40.  Gin  Act,  60,  310. 

c.  44. 8.  1 , 3, 5.  notice  of  action  against  J.  P.,  901,  3. 


INDEX. 

34  CL  2.  c  44.  t,  2.  tender  of  amends,  902. 

8.  4*  bringing  money  into  court,  903« 
8.  6.  demand  of  copy  of  warrant,  903,  4. 
,  8.  7.  verdict— costs,  905. 
s.  8.  limitation  of  action  a^inst  J.  P.,  &c*  905»  6. 

25  G.  2,  c.  &  8, 1,  2, 6.  attesting  execution  of  wilb,  862. 

26  G.  2*  c.  2.  game— limitation  of  action,  887,  9  n. 

c.  10*  8.  5*  compensation  for  saving  ship  or  goods, 
13^2  n. 
28  G.  2.  c  12,  8. 1,  2.  game— sale  of,  882  n. 
31  G.  2.  c.  40.  8.  11.  factor,  800. 
2  G.  3.  c  19.  8.  1.  ^me,  888. 

8.  5,  6.  costs,  887. 
7  G.  3.  c  40,  carriage  of  goods,  403. 

13  G.  3.  c  55.  game,  888. 

8.  12.  oosto,  889. 
€•  78.  highway,  1347; 
c*  80.  game,  886, 

14  O.  3.  c.  48.  8. 1,  2,3.  assurance  on  lives,  1032, 1408. 
17  G«  3.  c.  50.  8. 10.  auction  duty,  174  n. 

19  G.  3.  c.  56. 8.  5,  6,  8,  12.  auction  duty,  174  n.,  175. 

22  G.  3.  c  25.  8.  1,  2,  3.  ransom  of  vessels,  945. 

23  G.  3.  c  70.  8.  30,  34.  protection  of  excise  officers,  99  n. 

25  G.  3«  c.  44.  policies  of  insurance,  920. 

c  50.  8.  2.  deputations  of  gamekeepers— oerttficate, 
881. 

26  G.  3.  c  57.  8.  38.  deeds  executed  in  E.  I.— evidence^  535. 

c.  86.  liability  of  ship-owners,  401. 

27  G.  3.  c.  1.  insurance  on  lottery  tickets,  916  n. 

c.  29.  parishioner — ^witness,  6*28. 

28  G.  3.  c«  37.  8.  20.  auction  duty,  1 75. 

c.  56.  policies  of  insurance,  920,  1. 

31  G.  3.  c.  25.  stamp— bills  of  exchange,  298. 

c.  35.  witnesses,  859. 
c.  39-  seamen,  1237, 8. 

32  G.  3.  c  58.  limitation  of  time  as  to  quo  warranto  ioforma- 

tions,  1152, 1161. 
c.  60.  libel— veidict,  1053. 

34  G.  3.  c.  23.  costo,  43  n. 

35  G.  3.  c.  63.  8.  13.  policy— stamp,  934  n. 

37  G.  3.  c  45. 8. 9.  Bank  Act  157  n.,  repealed  by  statute  59 

G.  3.  c  49. 
c.  73.  seamen^-wages,  1:'^38, 9. 
c  78.  piloti^e,  1012  n. 
c.  136.  stamp— bills  of  exchange,  297, 8. 

38  G.  3.  c.  78.  newspaper— publication,  1050. 

c.  87.  s.  1,  4,  5.  absence  of  executor  beyond  sea,  766. 
8.  6.  infant  executor,  ib. 

39  G.  3.  c.  34.  s.  3.  game,  888. 

42  G.  3.  c.  85.  8.  6.  protection  of  persons  holding  public  em- 
ployment, 28, 901. 


INDEX. 

43  G.  3.  c.  18.  amendment  of  Bank  Act,  I57n« 

c.  46.  s.  4.  action  on  judgment^HSosts^  69%. 

c.  S7.  convoy,  997»  8. 

c.  \97.  8.  6.  fttamp— bills  of  exckange,  996. 

c.  14  h  protection  of  J.  P.  go6. 

c.  159.  pilotage,  1012  n. 

c.  160.  8.  39»  40»  41.     Prize  Act,  945,  6,  7* 

47  G.  3.  8e88.  8.  o.  70.  pilotage,  1012  n. 

48  G.  3.  c.  55.  daty  on  game  ceitificates,  692. 

c.  93.  s.  2.  appointment  of  game«keepers,  880. 

c.  104.  pilotage,  1012  n. 

c.  123.  discharge  of  debton,  6 12. 

49  G,  3.  c.  118.  bribery,  638. 

52  G.  3.  c.  39*  pilots^  1012  n. 

o.  87*  pilotage,  1012  n. 

e.  93.  gamekeeper^s  certificate,  881,  892  n.  893* 

53  G.  3.  c.  127*  8*  5.  tithes,^  limitation  of  action,  1308. 

54  G.  3.  c  141.  g|ame,  893. 

sa  G.  3.  c.  €8.  highway,  &c.  1347  and  n. 

c.  184.  8tamp  duties — bills  of  exchange,  295  to  297* 
'  insarance,  931,2,  1035. 
8.  37*  administering  without  probate,  76o« 
c.  192.  copybold-^urretider  to  the  use  of  will,  852* 
56  G.  3.  c.  130.  game,  886. 

58  G.  3.  c.  75.  game,  887* 

c.  93.  bills  of  exchange  not  void  for  usury  without 
^  notice,  308a 

59  G.  3.  c  12.  8.  24.  parish  houtes,  688. 
1  Geo.  4.  c.  87.  8.  2.  mesne  profits,  752. 

1  &  2  Geo.  4.  c.  78.  acceptance  of  bilh,  320,  359« 

3  Geo.  4.  c.  7l^*  marriage,  16. 

4  Geo.  4*  c  17*  marrii^,  17< 

c  25.  8.  9.  seamen^s  wages,  1239,  1240. 
C.  41.  shipping,  1220. 
c.  76.  8.  2.  publication  *of  banns,  17. 
8. 3.  marriages  in  chapels,  ib. 
A.  6.  registers  df  Carriages  in  chapels,  18. 
8.  6.  reglstefe*  book  to  be  provided  by  chureh- 
'  *    -  wardens,  ib.  • 

8.  7*  notice  of  true  names,  ib. 

8.8.  notice  of  <tfi8Seilt  of  parents,  18,  19. 

8i  9.  wartiage  l&ot  within  three  months  after 

banns,.  19. 
8.  10.  licenoe-^place  of  abode,  19. 
'S.  16.  consent  ak  to  d&arriage  of  party  under 

t^htv-dtie,  ib. 
8.  17.  vrhere  rather  or  guardian  is  non  com- 
pos, 19,  20. 
8«  19.  mattiage  ftot  ^Mn  three  months  after 

'  lidteifife;  20. 
8;  2S.  Mrfiage  by  p^fson  not  in  holy  orders, 

or  ^thout  banns  or  licence,  ib. 
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4  Geo.  4.  c.  76.  8.  28.  witaeflses,  ib. 

8.  30.  royal  family,  21. 

8.  31.  Quakers— Jews,  ib. 
4  Geo.  4.  c.  83^  8.  1.  factor— consienee — ^lien»  807- 

8.  2«  consignee— pledge,  ib. 

8.  3.  bankruptcy  of  factor,  ib. 
6  Geo.  4.  c.  l6.  bankrupt,  180.  / 

8.  1.  repealing  clause,  ib. 

8.  9.  who  may  be  bankrupts,  181,  2. 

s.  3,  4, 5, 6,  8.  acts  of  bankruptcy,  189,  3. 

8.  7.  concerted  declaration,  184. 

8.  9,  10,  U.  traders  having  privilege  of  par- 
^  liament,  184,  5. 

8.  13.  fraudulent  or  malicious  commissioii — 
power  to  assign  bond,  931. 

8.  15.  petitioning  creditor*s  debt — aofficient 
though  not  yet  payable— even  though 

noseewrityt  946. 

8.  16.  joint  commissions  against  partners  in 
firm,  ib. 

8.  17.  second  or  other  commission  may  be 
stayed,  ib. 

8.  18.  t^  petitioning  creditor's  debt  is  found  m- 
sufficientf  the  lord  chanceUor  nuiy,  or 
the  petition  of  other  creditors^  order 
the  commission  to  he  proceeded  tn,  947* 

«•  19*  commission  valid  nottoithstanding  act  of 
bankrupUy  prior  to  the  petituming  ere- 
ditor'sdehtf  ib. 

8.  50.  mutual  credit  949. 

8.  59.  proof  by  sureties,  934. 

8.  58.  costs  not  taxed  proveable,  933. 

8.  59«  creditor's  election,  939,  940. 

8.  63.  conveyance  of  personal  estate,  993. 

8. 66,  lord  chancellor  may  remove  assignees,  ib. 

8.  79.  reputed  owner,  909  to  991. 

8.  73.  fraudulent  conveyance  of  goods,  991. 

8.  74.  distress,  66u 

8.  75.  where  bankrupt  entitled  to  lease,  or 
agreement  for  lease*  936,  7. 

8.  81.  conveyance,  &c.,  two  months  before 
commission,  391. 

8.  89.  protection  to  all  payments  without  no- 
tice, 999* 

8.  83.  constructive  notice,  ib. 

8.  84.  protection  to  delivery  of  goods  without 
notice,  ib. 

8.  85.  notice  to  bodies  corporate,  ib. 

s.  86.  no  purchase  impeached  unless  commis- 
sion sued  out  within  twelve  months,  ib. 

8.  87«  titles  to  property  not  impeached  after 
twelve  months,  999,  3. 
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6  Geo.  4.  c.  l6.  ••  90.  in  actions  no  proof  of  requisites  to  sup* 

port  commission  necessary  unless  no- 
tice given,  244. 

8.  91.  ditto  in  suits  of  equity,  ib« 

8,  92.  depotUioni  conclusive  in  actions  or  suits 
for  dehts^  due  to  the  hankrupfs  estate, 
unless  he  dispute  the  commission^  ib. 

s.  93.  proviso  for  debtor  paying  money  into 
court f  oef&re  the  time  for  the  bankrupt 
disputing  the  commission  is  over^  345. 

s.  94.  if  commission  afterwards  superseded, 
debtor  discharged  from  claim§  of 
bankrupt,  ib. 

s.  95.  registration  of  proceedings  in  bank- 
ruptcy, ib. 

s.  96.  proceedings  not  evidence  unless  regis- 
tered, ib. 

s*  97.  office-copies  evidence,  245,  6. 
s.  105.  assignee  becoming  bankrupt,  not  dis- 
charged as  to  his  future  effects,  &c. 

239. 
8.  1 1 1 .  no  action  to  be  brought  for  dividend, 

229. 
8«  126.  effect  of  certificate— evidence — dis- 
charge, 231. 
8.  127*  future  effects  liable  under  second  com- 
mission, 232,  237. 
8.  130.  what  shall  deprive  bankrupt  of  benefit 
of  certificate,  239. 
c.  92.  s.  1.  marriages  in  modern  chapels,  21. 
c.  94.  person  intrusted  with  goods  for  consign- 

ment—true owner,  808. 
bill  of  lading,  dock  warrant,  &c.  808. 
8.  3.  pledge,  without  notice,  808,  9* 

payment  in  usual  course  of  business,  809. 
8.  6.  Dankruptcy  of  factor,  809,  810. 
c.  108.  8.  97.  customs,  29,  30. 
c.  II 0.  8.  2.  shipping— certificate— requisites  of,  1221. 
8.  5.  what  ships  are  entitled  to  become  regis- 
tered, 1216. 
s.  6,  9,  10.  loss  of  privileges,  12l6,  1217« 
8.  11.  to  what  port  ships  shall  be  deemed  to 

belong,  1219. 
8.  12,  2G,  28,  41,  42.  when  and  how  registry 
de  novo  is  to  be  made-^and  wnfSn  a 
temporary  certificate  or  licence  may 
be  granted,  1229  to  1232. 
8.*  14.  to  obtain  registry,  what  is  required  on 
the  part  of  the  owners— oath  required, 
1221. 
8.  21.  bond,  1222. 
3P  2 
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6  Geo.  4.  c.  94.  8.  d^  change  of  master^  1232. 

8,  85.  true  account  of  ship,  1283. 

a.  27*  penalty  for  detention  of  oextificate, 
1232,  S. 

8.  31,  37,  38,  39»  40,  44,  45,  46.  tnuBsfer  of 
pioperty  in  Bhipa^-regnlations  con- 
cerning, 1224  to  1229* 

8.  33.  at  what  phoe  ships  shall  be  registered, 

1219. 
8.  35.  what  ships  formerly  registered,  mnst  be 

again  registered,  md,  at  what  time, 

1220. 
8.  36.  no  stamp  duty  on  the  bond  of  such  sfaips^ 

nor  on  the  Mediterranean  pasa,  ib. 
8.  43.  evidence  of  affidavits  and  books  of  le- 

gifltry— copies  made  evidence^  I2S4. 
c.  125.  pilotage,  1012  n. 

7  Geo.  4*  c.  59-  aeamen^s  wages,  1245. 

STOCK : 

where  bond  for  securing  money  paid  for  stock-jobbing  differ- 
ences is  good,  93  n. 

bill  of  exchange  given  for  the  amount  of  stock-jobbing  differ- 
ences cannot  be  enforced,  31 1,  312. 

dividends  in  the  public  funds,  not  apportionable,  601  n, 

STOLEN  HORSES  : 

statute  regulations  as  to,  1360. 

STRANDING : 

loss  by,  929. 

STRANGER : 

covenant  for  act  of,  499. 

SUBSCRIBING : 

witness,  533,  1021. 

SUBSCRIPTION: 

of  wills,  853. 

SUPERSEDEAS : 

evidence  that  commission  issued  on  a  particular  day,  264. 

SURCHARGE : 
of  common,  425. 

SURETY: 

when  discharged,  355. 

principal  cannot  be  rdeased  without  its  opeiating  for  the  bene- 
fit of  the  surety,  377. 

SURGEON : 

whether  a  surgeon  and  apothecary,  not  Qualified,  is  to  be  ooon- 
dered  as  an  mferior  tradesman  within  tne  stat.  4  &  5  W.  k  IL 
C.  23.  fli>  10.,  1354. 

SURRENDER : 

defendant  discharged  out  of  custody  on  Ki^njg  ^^  bond  cannot 
surrender  himself  without  assent  of  sheriC  675  and  576  a* 
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by  ttat  of  fiaods^  leases,  &c.  cannot  be  surrendered  without  deed 
or  note  in  writing,  824. 

heir  of  copyhold  estate  may  sunender  before  admittance,  686  n. 

until  admittance  of  surrenderee,  copyhold  remains  in  surren- 
deror, ib« 


T. 

TAX : 

a  wager  on  the  amount  of,  illegal,  1413. 

TENANCY : 

at  will  not  fasrbured,  693. 

TENANT: 

wilfully  holding  over,  594,  5,  6. 

what  are  fixtures  as  between  landlord  and  tenant,  1367. 

see  Notice  to  Quit. 

TENANT  IN  COMMON : 

of  account  by,  against  his  companion,  2. 

how  he  must  declare  in  ejectment,  708. 

what  acts  of  tenant  in  common  shall  amount  to  an  ouster  of 

companion,  731. 
of  trespass  by,  a^nst  his  companion  for  mesne  profits,  762. 
of  trover  by,  against  his  companion,  1375,  6,  7. 
of  joining  in  actions  by,  1122,  1193* 

TENDER : 

plea  of,  in  assumpsit,  155. 

what  good,  ib. 

at  what  time  must  be  made,  158. 

tender  and  refusal  equivalent  to  performance,  1 13. 

of  amends  or  arrears  before  distress,  1197»  1200. 

after  distress,  and  before  impounding,  makes 

detainer  unlawful,  ib« 
cannot  be  pleaded  in  replevin  imder  stat. 

21  Jac  1.  c.  16»,  1197. 
but  may  in  trespass,  1349* 
latitat  9iay  be  replied,  1350* 
TERM : 

outstanding,  where  it  bars  an  ejectment,  683* 
enlargement  of,  709  n. 

TIMBER : 

where  exempt  from  tithe,  1288. 

who  may  maintain  trover  for  Umber  cut  down,  Ito?. 

TITHES : 

definition,  1284. 

remedy  for  by  stat.  32  H.  8.  c.  7*>  ib. 

remedy  for  recovering  small  tithes  under  401.,  by  application  to 

two  J.  P.,  1285. 
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notice  of  setliog  OQt»  not  lequired  by  common  law»  but  may  be 

by  custom,  1 121. 
provisions  of  Stat.  4  &  3  Edw.  6.  c*  IS,  for  not  setting  out  tithes, 

1286. 
predial  tithes,  1287. 
of  wood,  1288. 
small  tithe,  1289. 
mere  non-payment  of  tithes,  for  more  than  40  years,  will  not 

eiempt  party  from  paying,  1290. 
parol  agreement  for  retaining  tithes  is  good,  1291* 
second  section  of  stat.  2  &  3  Edw.  6.  relating  to  the  remedy  in 

Ecclesiastical  Court,  and  costs,  1294,  5. 
third  section,  as  to  the  tithe  of  cattle  feeding  on  waste,  1295. 

fourth  section,  <u  to  exempttont:  1295. 

of  exemptions  by  lawnen  at  common  law : 

1.  by  composition  real,  1298. 

2.  de  modo  decimandi,  ib. 

of  the  persons  to  whom  tithes  are  due :  1304. 

party  bringing  action  must  be  entitled  to  tithes  at  time  of 

seyerance,  1305. 
action  must  be  brought  by  party  grieved  only,  ib. 
may  be  maintained  by  executors,  but  not  against,  I306. 
against  whom  the  action  may  be  brought,  ib. 

declaration : 

not  necessary  to  set  forth  title,  ib. 

evidence: 

possession  primft.  facie  evidence  of  title,  1308. 

what  may  be  given  in  evidei/ce  on  general  issue,  1310* 
see  Nusance — Judgment— Pleadings— Verdict. 

TRADE : 

infant  cannot  trade,  128. 
of  bonds  in  restraint  of,  540* 

TRANSITUS: 

doctrine  of  stoppa^  in  transitu,  1263. 

who  shall  be  considered  as  capable  of  exercising  this  fight, 

1264,  5. 
under  what  circumstances  the  transitus  shall  be  considered 

as  continuing,  1267. 
when  the  transitus  is  determined,  1275. 
how  far  the  negociation  of  the  bill  of  lading  may  tend  to 
defeat  the  right  of  stopping  in  transitu,  1282. 
TREATING  : 

at  elections,  640. 

TRESPASS : 

of  trespass  quare  clausum  fregit,  1314. 

where  it  may  be  maintained,  ib.  to  1320, 
where  trespass*  will  not  lie,  1320  to  1323. 

of  the  declaration  :  1324. 


INDEX. 

of  ih»  general  istue : 

title,  lease  for  yean,  &g.  may  be  given  in  evidence  mi* 

der  the  general  issne,  1328. 
but  not  profit  a  prendre  or  easement,  13S9. 

of  the  common  hoTt  or  Itbemm  tenementamt  1331. 

history  of  this  plea,  and  different  forms  in  which  it  was 

pleaded,  ib. 
of  the  new  assignment,  ib.,  1332,  3. 
inconveniencies  resulting  from  the  common  bar  and  new 

assignment,  ib. 
rules  of  court  for  the  remedy  of  these  inconveniencies,  ib* 
see   Accord    and   Satisfaction — Estoppel— License^— Pro- 
cess— Way — Tender — Costs. 
TROVER : 

requisites  to  maintain  the  action : 

1.  absolute  or  special  property,  1367* 

nature  of  absolute  property,  ib. 

the  right  of  property  must  be  complete,  1360. 

special  property  denned,  1362. 

2.  rignt  of  possession,  1364, 

3.  trover  will  not  lie  for  things  fixed  to  the  freehold,  1366. 
^          4.  wrongful  conversion, 

what  shall  be  considered  as  a  conversion,  1369* 
hy  whom  trover  cannot  be  mainiavned : 

by  one  tenant  in  common,  &c.  against  another,  1375. 
but  if  tenant  in  common  destroy  the  thing  in  common, 

trover  will  lie,  1376, 
rule  that  tenant  in  common  cannot  maintain  trover  against 
his  companion,  holds  only  where  the  law  considers  the 
possession  of  one  to  be  the  possession  of  both,  1377* 
declaration:  1378. 
plea: 

not  guilty,  1380. 

what  may  be  given  in  evidence  under  it,  ib. 

statute  of  limitations,  1381. 

evidence: 

what  necessary  to  support  the  action,  1 388. 
what  necessary  to  prove  conversion,  1389* 
see  Costs — Judgment— Lien. 

TRUST: 

under  what  circumstances  court  will  presume  an  outstanding 

term  surrendered,  683. 
if  it  appear  that  legal  estate  is  outstanding  in  another  person, 

cestui  que  trust  cannot  recover  in  ejectment,  684. 
devisee  or  executor  in  trust,  may  be  a  witness  in  support  of 

the  will,  864. 


INUBX. 


u. 

UNCERTIFICATED  BANKRUPT: 
where  he  may  toe,  8ao« 
cannot  retain  property  against  assignees,  ld$3. 

UNDER-LEASE: 

no  breach  of  covenant  not  to  assign,  47 1  • 

USE  AND  OCCUPATION : 

where  assumpsit  for  rent  arrear  might  have  beenmaintauied  at 

common  law,  1395. 
of  Stat.  1 1  G.  2.  c.  19.  s.  14.  which  gives  thfe  action  for  aye  and 

occupation,  ib« 
form  or  declaration,  1396. 
where  use  and  occupation  lies,  tS97« 
occupation  of  tenant  of  defendant  is  occupation  of  defendant, 

1399, 
defendant  cannot  plead  nil  habuit  in  tenementis,  or  impeach 

the  plaintiff 's  title,  1402. 

USURY: 

where  bill  of  exchange  usurious  in  its  inception  is  void,  308. 
how  the  plea  of  usury  must  be  framed  to  aebt  on  bond,  553. 
bond  originally  good  cannot  be  avoided  in  the  hands  of  a  booi 

fide  hol4^r,  on  the  ground  of  subsec^uent  usury,  554» 
substituted  s^urity,  given  for  security  tainted  by  usury,  is 

^\A$  ib* 

V. 

VARIANCE: 

what  will  be  fiital  in  assumpsit,  104, 5« 

in  fHk  ^tisxi^  op  a  Wl  of  excb^ipge,  356. 
i^gainst  a  carrier,  1390, 
on  a  promissory  note,  388«, 

immaterial  between  writ  an^  condition  of  bai]-boi^.4t  ^^9* 

where,  on  the  fipice  of  a  receipt,  it  appears  that  money  was  paid 
for  a  horse,  defendant  cannot  prove  a  different  consideration, 

'   in  order  to  take  advantage  of  a  variance,  652. 

^la^erial  variance  between  deed  declared  on  in  covenant  and 

deed  produced  in  evidence,  may  be  taken  advantage  of  «n  noa 

est  factum,  517* 

between  parish  hud  and  proved  in  ejeetment,  74§. 

VSHUB;  * 

of  laying  ike  vennu  m  actions : 

for  adultery,  13. 

assault  and  battery,  28. 
assumpsit,  103, 
covenant,  491. 
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debt  on  bond,  dated  abioad,  5d2. 

debt  on  judgment,  591. 

debt  by  executor  of  one  seized  of 
rent  service,  &c.  ^3  n. 

debt  for  rent  arrear,  597* 

debt  for  escape,  Gi5» 

on  penal  statutes,  ^.24. 

ejectment,  707. 

false  imprisonment,  896. 

nusanoe,  1123* 

replevin,  1186. 

trespass,  1394. 

trover,  1378. 
VERDICT : 

in  actions  against  joint  trespassers,  38. 

in  ejectment,  747* 

in  libel  may  be  general,  1053. 

in  debt  on  stat.  2  &  3  E.  6.  for  notsettine  out  tithes,  131 U 

for  defendant  against  the  weight  of  evidence  in  penal  actions, 

1312. 
in  tort  against  one  of  several  defisndants,  89 1 »  131 1* 
on  any  fact  distinctly  put  in  issue,  effect  of,  1334. 

VESTURA  TERR£: 

person  entitled  to,  may  maintain  trespass,  1315. 

VIEW : 

in  trespass,  1352. 
VOID  AND  VOIDABLE: 

whether  bond  of  infant  be  void  or  voidable,  555  n. 
what  covenants  are  void,  462. 

what  may  be  given  in  evidence  on  non  est  bctum  to  avoid  a 
bond,  533. 

VOLUNTARY  PREFERENCE : 

in  contemplation  of  bankruptcy,  198. 

VOTE: 

when  thrown  away,  1150* 

VOYAGE: . 

illegal,  980. 

w. 

WAGER: 

policy,  1013. 

impolicv  of  considerii^  wagers  as  valid  cpntn^cts,  |406. 

cases  where  the  wagers  have  been  holden  to  bie  legal,  ib. 

form  of  action  for  recovery  of  a  wagfir,  1408. 

of  iUegal  wafers :  ib. 

1.  prohibited  by  statute,  ib. 

2*  contrary  to  publip  policy,  1413. 

3.  leading  to  improper  inquiries,  ib. 

4.  injurious  to  third  persqns^  ^d  (ei^diog  to  inclccent  evi- 
.    dence,  1414* 


INDEX. 

WARRANT: 

party,  justifying  under  warrant,  must  set  it  forth  in  his  plea,  35^ 

907. 
no  action  shall  he  brought  against  constable  for  an  act  dene 
under  a  justice's  warrant,  until  demand  of  copy  of  such  war- 
rant, 903,  4,  5. 

WARRANT  OF  ATTORNEY: 

given  by  infant  u  void,  131. 

WARRANTY : 

of  the  sale  and  warranty  of  horses,  646. 

purchaser  of  horse  ought  to  procure  a  warranty,   otherwise 

seller  is  not  liable,  except  on  the  ground  of  fraud,  ib. 
doctrine  of  sound  price  being  equivalent  to  warranty  is  now 

overturned,  ib. 
roaring,  unsoundness,  64?. 
cnb*biting  is  not,  647. 
form  of  declaring  on  a  warranty,  648. 
how  party  may  proceed  where  warranty  is  false,  ib. 
trial  of  horse  means  a  reasonable  trial,  649. 
condition  of  sale  that  purchaser  of  hone,  warranted  sound, 

shall  return  it  within  two  days,  does  not  extend  to  the  9gt  of 

horse,  649^  650. 
how  to  declare  where  contract  of  warranty  is  open,  651. 
what  will  be  a  fatal  variance,  105,  106. 
receipt,  containing  warranty,  if  stamped  with  receipt  stamp, 

will  be  good  evidence,  652. 
for  warranty  in  policies,  see  Insurance. 

WASTE: 

breach  assigned,  that  defendant  had  committed  waste,  is  not 
supported  by  evidence  that  he  bad  not  used  the  premises  in 
a  husband4ike  manner,  694. 

WATER  COURSE : 

twenty  years*  exclusive  enjoyment  of  water,  in  any  particular 
manner,  affords  a  conclusive  presumption  of  right  in  party  so 
enjoying  it,  1113  n. 

see  Fishery. 

WAVER: 

of  notice  to  quit,  70 1. 
of  forfeiture,  703,  4. 

WAY: 

of  the  different  kinds  of  ways,  1339. 
how  a  private  way  may  be  claimed, 
by  grant,  1341. 

prescription,  1343. 

custom,  1345. 

necessity,  ib. 
how  to  plead  a  right  of  way,  1346,  7- 
replication  thereto,  ib. 

in  what  oase  plaintiff  may  traverse  the  right,  and  give  in  eri- 
dence  an  order  of  two  J»  P.  for  stopping  the  way,  1347>  8. 
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if  there  has  been  an  advene  enjoyment  of  a  way  for  twenty 

years,  it  may  be  presumed  to  be  legal,  1 1 13  n. 
and  this  rule  holds  although  there  has  been  an  extinguishment 

of  the  right  by  unity  of  possession  prior  to  the  enjoyment,  ib. 
where  a  dedication  of  a  way  to  the  public  may  be  presumed, 

1340. 
permitting  the  public  to  have  the  free  use  of  a  way  for  six 

years  is  sufficient  evidence  of  a  dereliction,  where  no  bar  has 

been  put  up,  ib.,  1341. 
dedication  of  way  to  the  public  is  not  a  transfer  of  the  absolute 

property  of  the  soil,  1319. 
where  grantee  of  occupation-way  may  maintain  an    action 

against  the  land-owner  for  obstructing  it.  111?  n« 

WHARFINGER : 

lien  of,  404  n. 

WHEAT : 

howtithable,  1121* 

WIFE: 

letters  of,  when  evidence,  23. 
confession  of,  not  evidence,  where,  93. 
see  Baron  anid  Feme. 

WILL : 

of  personal  estate,  how  proved,  793. 

of  the  execution  of  a'^will  of  land,  852. 

will  .of  copyhold  land  is  not  within  the  statute  of  frauds,  ib. 

surrender  to  the  use  of,  not  necessary,  ib« 

devise  of  land  must  be  in  UTntm^,  852. 

and  signed  by  the  devisor,  853. 

and  attested  and  subscribed,  855. 

tn  the  presence  of  devisor,  857* 

by  three  toitnesses,  858. 

it  is  not  necessary  that  witnesses  should  know  they  are  attesting* 

a  will,  855  n« 
may  be  attested  by  a  marksman,  854  n* 
how  a  devise  of  land  is  to  be  proved,  863. 
sixth  section  of  the  statute  of  frauds  relating  to  the  revocation 

of  wills,  864. 
of  the  different  acts  of  revocation,  865  to  869* 
of  implied  revocations,  869* 

WINDOWS: 

action  for  darkening,  1113. 

WITNESS: 

of  the  necessary  fualificaUons  of  witnesses : 
1.  use  of  reason,  858. 
'  9.  such  religious  belief  as  to  be  sensible  of  the  obligation 
of  an  oath,  ib. 

3.  not  convicted  of  any  infamous  crime,  859* 

4.  not  influenced  by  interest,  810,  86o. 


INDEX. 

to  diBqualify  a  witnetB  on  the  ground  of  his  having  heen  con- 
victed of  aa  infkoiow  offence,  a  ^py  of  the  judgment  entered 
on  the  record  of  conviction  must  hie  produced,  860. 

certificated  bankrupt,  haying  releaKd  awignees,  maj  prove 
property  in  himself,  but  cannot  prove  his  own  act  oil  bank- 
ruptcy, 959. 

and  this  rule  holds  on  cross  examination,  ib. 

but  bankrupt's  declarations,  in  explanation  of  his  own  act,  are 
admissible,  863. 

where  an  uncer^ficated  bitfiknipt  may  be  a  witness,  ^SS» 

where  a  creditor  may  be  a  witness,  954. 

husband  and  wife  cannot  give  evidence  eithex  fi>r  or  against 
each  other,  983. 

acceptor  of  bill  of  exchange  may  prove  that  drawer  had  no 
dttects  in  his  hands,  366. 

payee  and  indorser  may  prove  bill  void  for  want  of  stamp,  ib* 
or  for  usury,  ib. 

in  an  action  by  indorsee  against  drawer,  payee  may  prove  con- 
sideration for  indorsement,  367* 
•  indorser  of  note  who  has  received  money  from  the  maker  to 
take  it  up,  may  prove  the  note  satisfied  in  an  action  by  in- 
dorsee against  maker,  386. 

book-keeper  to  carrier  is  a  good  witness  without  release,  414. 

so  a  journeyman  to  a  baker,  llOl. 

or  a  clerk,  ib. 

so  are  factors  and  brokers,  810. 

where  a  person  prescribes  for  common  by  virtue  of  a  custom 
within  a  parish,  parishioner  is  not  a  good  iritness,  496, 
1195  n. 

but  where  a  person  prescribes  for  common  in  respect  of  a  mes- 
suage, another  commoner,  claiming  common  in  respect  of 
another  messuage,  may  be  a  witness  to  support  tbe  right,  496. 

secus,  if  called  by  pUintiff  to  negative  defendant's  right,  496. 
.  execution  of  instrument  must  be  proved  by  subscribing  witness, 
533,  863. 

^ceptions  to  this  rule  where  subscribing  witness  becomes  m- 
terested,  534. 

or  infamous,  ib. 

or  is  absent  in  a  foreign  country,  ib. 
or  intelligence  cannot  be  obtained  of  him,  upon  6ir, 
serious,  and  diligent  inquiry,  ib. 

generally,  production  of  instrument,  in  pursuance  of  a  nodoe, 
does  not  supersede  the  necessity  of  proving  it  by  subscribing 
witness,  863,  4. 

party  escaping  may  be  a  witness  to  prove  a  voluntary  escape,  619. 

in  action  for  bribery,  party  givmg  or  receiving  brine  may 
prove  the  fiifst,  638. 

so  person  claiming  to  be  first  discoverer  may  be  9l  witness,  639* 

person  who  has  b^  copvicted  of  perjury  at  common  law  and 
pardoned,  is  acooi^petent  witnessi  640,  86o. 
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tenant  in  possesrion  cannot  be  a  witness  to  support  his  own  pos- 
session, 741  • 

a  person  who  is  employed  to  sell  goods,  and  is  to  receiTe  for 
his  trouble  whatever  money  he  can  procure  for  them  beyond 
a  stated  sum,  is  a  competent  witness  to  prove  the  contiact 
between  buyer  and  seller,  810. 

servant  is  a  good  witness  in  an  action  by  master  for  battery  of 
servant,  1106. 

80  the  daughter  is  a  good  witness  in  an  action  brought  by  the 
fiither  for  seduction,  1 107. 

where  one  of  several  partners  may  be  a  witness,  1138. 

where  a  partner  cannot  be  a  witness,  1 138,  9< 

declarations  of  persons  under  whom  defendant  makes  cognizance 
are  not  evidence  for  the  plaintiff,  1 193. 

see  Evidence. 

WORDS: 

actionable  in  themselves,  1249* 
how  to  be  construed,  iS58« 

WRIT: 

how  proved,  683  n. 


THE  END. 


DtfldMii,  Printer,  Serle't  Pliee»  LondoB. 


\ 


Juit  published,  by  J.  &  W.  T.  Clarke,  in  2  large  Vols. 

8vo.  price  91.  lOs.  boards, 

THE 

LAW  AND  PRACTICE 

OP 

BANKRUPTCY, 

I 

AS  ALTERED  BY  THE  NEW  ACTS. 

With  a  Collection  of  Forms  and  Precedents  in  Bankruptcy, 

and  Practical  Notes. 


*i»^^i#^#»»^»»»i» 


By  EDWARD   E.  DEACON,   Esq. 

OP  THE   INNER   TEMPLE,   BARRISTEE   AT   LAW. 


ADVERTISEMENT. 

In  tbe  construction  of  this  treatise,  the  Author  has  collected  the  law 
appertaining  to  the  duties  of  the  Solicitor,  and  the  important  question 
of  Costs,  into  distinct  chapters ;  conceiving  that  the  numerous  decisions 
which  have  accumulated  on  each  of  these  sulnects,  since  the  first  pub- 
lication of  works  on  bankruptcy,  would  render  such  an  arrangement 
more  convenient  for  reference,  than  leaving  those  subjects  scattered 
through  different  portions  of  the  work.  The  same  plan  has  been 
adopted  with  respect  to  the  functions  of  the  Messenger ;  who,  though 
a  less  important  officer  than  the  solicitor,  is  one,  nevertheless,  whose 
duties  draw  him  into  more  immediate  contact  with  the  property  and 
personal  liberty  of  the  bankrupt,  and  who  incurs  a  heavy  responsibility 
when  he  oversteps  or  neglects  those  duties. 

Great  pains  have  been  taken  in  the  framing  of  a  copious  Index,  with- 
out whicn  the  very  best  law  book,  however  instructive  to  the  student, 
becomes  wholly  useless  in  the  hurry  of  reference  to  the  practitioner ; 
and  th6  value  of  which  can  only  be  appreciated  by  him,  who  is  required 
on  the  instant  to  put  his  finger  on  tne  very  page  for  an  authority,  to 
support,  or  to  refute,  an  objection  suddenly  raised  in  court. 

With  regard  to  the  forms  and  precedents  in  bankruptcy,  the  Author 
has'  adopt^  the  plan  of  Mr.  Cook,  by  allotting  to  them  a  separate 
volume ;  an  arrangement  which  he  trusts  will  be  more  acceptable,  than 
crowding  them  as  an  appendix  into  the  same  volume  with  tne  text ;  for 
one  branch  of  the  profession  has  seldom  occasion  to  refer  to  them, 
whilst  in  the .  office  of  the  solicitor  they  are  the  subjects  of  frequent 
reference.  The  greatest  care  has  been  taken  to  render  them  correct, 
and  conformable  to  the  provisions  of  the  new  statute ;  and  in  order  to 
make  them  more  practically  useful,  they  have  been  principally  arran^d 
as  forming  part  of  the  business  of  the  particular  meetmg,  to  which 
they  more  immediately  belong.  Explanatory  notes  have  been  also 
adc(ed  to  assist  the  practitioner,  as  well  as  notes  of  reference  to  that 
portion  of  the  text  in  the  first  volume,  which  bears  upon  the  subject 
connected  with  the  precedent. 

With  respect  to  the  practical  part  of  the  work,  the  Author  cannot 
omit  this  opportunity  oi  acknowledging  the  kind  assistance  rendered 
him  by  John  Pensam,  Esq.  secretary  of  bankrupts. 
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